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964 Filed March 5, 1954 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 941-54 


Epvuarp Von Der Heyptr, Monte Verira, Ascona, SWITZER- 
LAND, Lisertas, S. A., c/o Epuarp Von Der Hevynr, 
Monte Verita, Ascona, SwITZERLAND AND Ratio, S. A., 
1 Routes pes Autes, Frrourc, SWITZERLAND, PLAINTIFFS 


0. 


Hersert BRowNELL, Jk., ATTORNEY GENERAL OF THE UNITED 
States oF AMERICA, AND Ivy Baker Priest, TREASURER 
OF THE UNITED STATES OF AMERICA, DEFENDANTS 


COMPLAINT 
UNDER TRADING WITH THE ENEMY ACT 


1. This action arises under and plaintiffs bring this 
action pursuant to the provisions of the “Trading With 
the Enemy Act” of October 6, 1917, as amended (50 
U.S.C. Appendix Secs. 1-38) and the Fifth Amendment 
to the Constitution of the United States. 


2. Plaintiff EDUARD VON DER HEYDT is and was 
at all times hereinafter mentioned, a citizen and resident 
of Switzerland. 


3. Plaintiff LIBERTAS, S. A. was at all times here- 
inafter mentioned a corporation duly organized under 
and by virtue of the laws of the Duchy of Luxembourg, 
and at all times beneficially owned solely by the said 
EDUARD VON DER HEYDT. 


“ad 
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4, Plaintiff RATIO, S.A. is and was at all times here- 

inafter mentioned a corporation duly organized and ex- 

isting under and by virtue of the laws of Switzer- 

965 land, with its principal office at 1 Route des Alpes, 

Fribourg, Switzerland, beneficially owned solely by 

said EDUARD VON DER HEYDT, except for qualify- 

ing shares held in the name of one HEDWIG WIDMER 

and one ROBERT MEYER, both citizens and eect 
of Switzerland. 


d. Defendant HERBERT BROWNELL, JR., is a sith 
zen of the United States and is the duly appointed and 
qualified Attorney General of the United States of Amer- 
ica, and he has duly succeeded to the functions, powers 
and duties of the Alien Property Custodian eanenee a in 
the said Trading With the Enemy Act. | 


6. Defendant IVY BAKER PRIEST is a citizen of 
the United States and is the duly appointed and apaliied 
Treasurer of the United States of America. 


7. Plaintiffs EDUARD VON DER HEYDT and LIB. 
ERTAS, S.A. are and have been at all times since prior 
to 1938 the sole and beneficial owners for value of the 
property described in Schedule A annexed hereto. 


8. Plaintiff RATIO, S.A. is and has been at all times 
since December 31, 1942, the sole and beneficial owner of 
the .property described in Schedule B annexed hereto. 


9. Plaintiffs are not now and have not been at any 
time since prior to December 7, 1941, enemies or allies 
of enemies of the United States within the meaning, of 
such terms under the said Trading With the Enemy Act 
nor nationals of a designated enemy country within the 
meaning of any law, executive or vesting order or Ber 
ernment regulation. 


10. On or about August 21, 1951, by vesting walt 
#18344, the Attorney General of the United States vested 














4A 


the property described in Schedules A and B an- 
966 nexed hereto together with all the right, title and 

interest of the plaintiffs therein and the said prop- 
erty is now vested in the defendant HERBERT BROW- 
NELL, JR., and on information and belief, some of the 
said property may have been transferred to or be held 
by the defendant IVY BAKER PRIEST. 


11. Plaintiffs duly and timely filed with the defendant 
HERBERT BROWNELL, JR., their notices of claim for 
return of the vested property. 


12. Said claims for return are still pending. 


13. Defendants are still retaining the property de- 
scribed in Schedules A and B annexed hereto without 
warrant of law and in violation of the Constitution of the 
United States, and said property should be returned to 
the plaintiffs. 


WHEREFORE, plaintiffs demand 


1) Judgment that they are entitled to the return and 
immediate possession of the property described in Sched- 
ules A and B annexed hereto. 


2) Judgment that the defendants respectively account 
for and deliver and transfer said property to the plain- 
tiffs together with all dividends thereof, avails thereof 
and all right, title and interest therein. 


3) Judgment for the costs of this action. 
March 5, 1954. 


971 Filed May 7, 1954 
ee s gs a 
ANSWER 


Defendants, HERBERT BROWNELL, JR., Attorney 
General of the United States and IVY BAKER PRIEST, 
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Treasurer of the United States of America, for their an- 
swer to the complaint herein: | 


1. Admit that this action is brought pursuant to the 
provisions of Section 9(a) of the Trading with the Enemy 
Act, as amended, and otherwise deny each and every, al- 
legation contained in Paragraph 1 of the complaint, 


2. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in 
Paragraph 2 of the complaint. 


3. Deny knowledge or information sufficient to fom a 
belief as to the truth of the allegations contained in Para- 
graph 3 of the complaint. 


4. Deny knowledge or information sufficient to ioe a 
belief as to the truth of the allegations contained in Para- 
graph 4 of the complaint. 


5. Admit the allegations contained in cei aes of 
the complaint. 


6. Admit the allegations contained in Paragraph 6 of 
the complaint. 


7. Deny knowledge or information sufficient to fori a 
belief as to the truth of the allegations contained 
972 in Paragraph 7 of the complaint. 


8. Deny each and every allegation contained in 
Paragraph 8 of the complaint. 


9. Deny each and every allegation contained in Para 
graph 9 of the complaint. | 


10. Admit that on August 21, 1951, there was eT 
on behalf of the Attorney General of the United States, 
Vesting Order 18344, that defendant HERBERT BROW- 
NELL, JR., now holds the property vested by said vest- 
ing order, and refers to the original of said vesting order 
for the contents thereof. 
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11. Admit the allegations contained in Paragraph 11 
of the complaint. 


12. Admit the allegations contained in Paragraph 12 
of the complaint. 


13. Deny each and every allegation contained in Para- 
graph 13 of the complaint. 


WHEREFORE, defendants demand judgment dismiss- 
ing the complaint herein, together with the costs and dis- 
bursements of this action. 

Dated: May 6, 1954 


988 Filed June 17, 1954 


STIPULATION 


IT IS HEREBY STIPULATED and AGREED by and 
between the attorneys for the respective parties herein 
that the deposition of defendant Herbert Brownell, Jr., 
presently noticed for June 13, 1955 shall be taken on June 
16, 1955 at the time and place stated in the Notice of 
Deposition. 


IT IS FURTHER STIPULATED and AGREED that 
in lieu of the testimony of Herbert Brownell, Jr. per- 
sonally, said defendant may appear for deposition through 
the person of Myron C. Baum, attorney, Department of 
Justice, and that the deposition of said Myron C. Baum 
shall be considered a deposition of the defendant Her- 
bert Brownell, Jr. for the purposes of this action and 
shall be as effective as if said Herbert Brownell, Jr. had 
personally appeared for such deposition. 


Dated: June 2, 1955 


* bd * s 











TA 
1001 Filed June 28, 1955 


DEFENDANTS’ INTERROGATORIES 


Pursuant to Rule 33 of the Rules of Civil Procedure, 
the defendants propound the following interrogatories to 
be answered under oath by plaintiff Eduard von der 
Heydt. | 


1. Does plaintiff Eduard von der Heydt heave 4 in his 
possession, custody or control any books of account, ree- 
ords, including statements of account, balance sheets, 
check books, check stubs or cancelled checks, or other doc- 
uments, or any correspondence or copies thereof, with or 
relating to any of the following companies or officials 
thereof or any persons acting for or on behalf thereof: 


a. Union Bank of Switzerland (Schweizerische Bank 
gesellschaft) 

b. August Thyssen Bank, Berlin 
Niederrheinische Bank 
Von der Heydt’s Bank, N.V., Zandvoort, Holland 
Von der Heydt-Kersten and. Soehne 
Internationale Kunstvereeniging 
Bank voor Handel en Scheepvart 
De Twentsche Bank 
Nederlandse Bank 
Delbrueck von der Heydt & Co. 
Kammgarnspinnerei, Duesseldorf, Germany 
Transmare 


C. 
d. 
e. 
Zs 
g. 
h. 
1. 

j. 

k. 
L 





1002 + 2. If the answer as to any part of the Siedailing 
interrogatory is “yes” state as to each such part 
where the documents are now located and give a deserip- 


tion of such documents. ; 


3. State whether plaintiff Eduard von der Heydt has 
in his possession, custody or control any statements or 
applications to, or instructions or requests from, or cor- 
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respondence, or copies thereof, with the German govern- 
ment or agencies or officials thereof for the period from 
1938 through 1945 including, but not limited to, the Ger- 
man High Command, the German Intelligence Service 
(Abwehr), German Foreign Exchange Control (Devisen) 
authorities or the Foreign Exchange Control Office (Devi- 
senstelle), Duesseldorf, or the Nazi Party (Nationalsozial- 
istische Deutsche Arbeiterpartei), or any agency or official 
thereof, including the Foreign Organization (Auslands- 
organisation, sometimes referred to as “A. O.”) of the 
Nazi Party. 


4. If the answer as to any part of the preceding in- 
terrogatory is “yes” state as to each such part where the 
documents are now located and give a description of such 
documents. 


5. State whether plaintiff Eduard von der Heydt has 
in his possession, custody or control any correspondence, 
or copies thereof, or other documents, relating to or with 
any of the following persons since the year 1938: 


a. Admiral Wilhelm Canaris 
b. General Hans Oster 
ce. Hans Georg Weber 
d. Heinrich Luebke 
e. Erwin Lahousen 
f. Hans Bernd Gisevius 
g. Lse Butry 
h. Gerhard Rossbach 
i. Dr. Georg Duesterberg 
j. Wilhelm Podein 
k. Hans Toeppen 
l. Mr. Still 
m. Mr. Sehicht 
1003 n. Johannes N. Huyer 
o. George M. G. Henry Russel 
p. August von der Heydt 
q. Anni Kielmann nee Dillenburger 
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r. Kurt Schlessiger 

s. Elisabeth Schunk nee Peetz 

t. Ino Ezzratty Rolland or Rolan or Rollan, also 
known as “Baron Ino” : 
Hans Schroeder 
Eberhard von Stohrer 
Rene Niederer 
Dittmar Finkler 
Albert Riedweg | 
Walter Frischmuth | 
aa. Simon Moskovitz-Legrain 
bb. W. Rosenbaum 
ec. Dr. Manfred Meyer 
dd. Dr. Josef Rappaport 
ee. Dr, Julius Ammer 


SAR aa 


6. If the answer as to any part of the es inter- 
rogatory is “yes” state as to each such part where the 
correspondence is now located and give a Aeseriggion of 
such correspondence. 


7. State whether plaintiff Eduard von der Heydt has 
in his possession, custody or control any correspondence, 
or copies thereof, or other documents relating to or with 
German diplomatic or consular officials, including par- 
ticularly, but not limited to, correspondence with and 
applications to German diplomatic or consular officials in 
Switzerland concerning applications for and issuance of 
visas to Eduard von der Heydt, for the period from 1938 
through 1945. 


8. If the answer as to any part of the preceding: inter- 
rogatory is “yes” state as to each such part where the 
documents are now located and give a description of such 
documents. 


9. State whether plaintiff Eduard von der Heyat has 
in his possession, custody or control correspondence, or 
copies thereof, with the Swiss government or any agency 
or official thereof, or statements, interrogations or re- 
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ports, or copies thereof, of, by or concerning said 
1004 plaintiff made to or by the Swiss government or 

any agency or official thereof, for the period 1938 
through 1948. 


10. If the answer as to any part of the preceding inter- 
rogatory is “yes” state as to each such part where the 
documents are now located and give a description of such 
documents. 


11. State whether from 1938 to 1945, payments or re- 
mittances were made from an account of plaintiff Eduard 
von der Heydt maintained with the Union Bank of Swit- 
zerland (Schweizerische Bankgesellschaft) on orders, in- 
structions or requests of Max Schneider, Franz Braun, 
Franz Stein, Franz Michael or Michel, Frank Mass, Max 
Schmidt, Franz Weber, Max Weber, Ernst Petzold, Franz 
Schmid or whether any such payments were stated to be 
made on orders, instructions or requests of such persons. 


12. If the answer to any part of the foregoing inter- 
rogatory is “yes” state as to each such part the date and 
amount of each payment or remittance, the name of the 
payee, or remittee, for each, and the name and address 
of the person stated to be giving the order, instructions 
or requests for each payment or remittance and state 
whether the persons giving such orders, instructions or 
requests were real or fictitious. 


13. If the answer to any part of interrogatory 11 is 
“ves” state as to each such part whether plaintiff Eduard 
von der Heydt has in his possession, custody or control 
any books of account, records, documents, correspondence, 
or copies thereof, relating to such payments or remit- 
tances or relating to any of the persons named in inter- 
rogatory 11. 


14. If the answer to the preceding interrogatory is 
“ves” state where the documents are located and give a 
description of such documents. 
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Kurt Schlessiger 
Elisabeth Schunk nee Peetz 
t. Ino Ezzratty Rolland or Rolan or Rollan, also 
known as “Baron Ino” 
Hans Schroeder 
Eberhard von Stohrer 
. Rene Niederer 
Dittmar Finkler 
Albert Riedweg 
. Walter Frischmuth 
aa. Simon Moskovitz-Legrain 
bb. W. Rosenbaum 
ec. Dr. Manfred Meyer 
dd. Dr. Josef Rappaport 
ee. Dr. Julius Ammer 


6. If the answer as to any part of the preceding inter- 
rogatory is “yes” state as to each such part where the 
correspondence is now located and give a description of 
such correspondence. | 


7. State whether plaintiff Eduard von der Heyat has 
in his possession, custody or control any correspondence, 
or copies thereof, or other documents relating to or with 
German diplomatic or consular officials, including par- 
ticularly, but not limited to, correspondence with and 
applications to German diplomatic or consular officials in 
Switzerland concerning applications for and issuance of 
visas to Eduard von der Heydt, for the period from 1938 
through 1945. 


8. If the answer as to any part of the pricaatin inter- 
rogatory is “yes” state as to each such part where the 
documents are now located and give a Spann pion of such 
documents. 


9. State whether plaintiff Eduard von der Heyat has 
in his possession, custody or control correspondence, or 
copies thereof, with the Swiss government or any agency 
or official thereof, or statements, interrogations or re- 


| 
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ports, or copies thereof, of, by or concerning said 
1004 plaintiff made to or by the Swiss government or 

any agency or official thereof, for the period 1938 
through 1948. 


10. If the answer as to any part of the preceding inter- 
rogatory is “yes” state as to each such part where the 
documents are now located and give a description of such 
documents. 


11. State whether from 1938 to 1945, payments or re- 
mittances were made from an account of plaintiff Eduard 
von der Heydt maintained with the Union Bank of Swit- 
zerland (Schweizerische Bankgesellschaft) on orders, in- 
structions or requests of Max Schneider, Franz Braun, 
Franz Stein, Franz Michael or Michel, Frank Mass, Max 
Schmidt, Franz Weber, Max Weber, Ernst Petzold, Franz 
Schmid or whether any such payments were stated to be 
made on orders, instructions or requests of such persons. 


12. If the answer to any part of the foregoing inter- 
rogatory is “yes” state as to each such part the date and 
amount of each payment or remittance, the name of the 
payee, or remittee, for each, and the name and address 
of the person stated to be giving the order, instructions 
or requests for each payment or remittance and state 
whether the persons giving such orders, instructions or 
requests were real or fictitious. 


13. If the answer to any part of interrogatory 11 is 
“ves” state as to each such part whether plaintiff Eduard 
von der Heydt has in his possession, custody or control 
any books of account, records, documents, correspondence, 
or copies thereof, relating to such payments or remit- 
tances or relating to any of the persons named in inter- 
rogatory 11. 


14. If the answer to the preceding interrogatory is 
“ves” state where the documents are located and give a 
description of such documents. 
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15. State whether or not plaintiff Eduard | von der 
Heydt, during the period from 1938 through 1945, owned 
any real or personal property in Germany, Holland, 
France, Belgium, Norway, Hungary, Rumania, Bulgaria, 
Luxembourg, Dennmark, Italy or Japan. 


16. If the answer to the preceding interrogatory is in 
the affirmative, state the location of such property, give 
a brief description thereof, the date of acquisition, and 
state whether or not presently held by said plaintiff. If 

not presently held by said plaintiff, state the date 
1005 upon which and the manner in which such owner- 
ship terminated. | 


17. If the answer to interrogatory 11 is in the affirma- 
tive, state whether plaintiff Eduard von der Heydt has 
in his possession, custody or control any correspondence, 
or copies thereof, books of account, records or other docu- 
ments relating to such ownership of property from 1938 
through 1945. 


18. If the answer to the preceding interrogatory is 
“ves” state where such documents are DEO located 
and give a description of such documents. 


19. State whether plaintiff Eduard von der Heyat had 
any interest in, as stockholder or otherwise, or was a 
member of, or an officer, director, employee, representa- 
tive or consultant of any corporation, company, partner- 
ship, sole proprietorship, or association, incorporated or 
established in, or having a place of business in Germany, 
Holland, France, Belgium, Norway, Hungary, Rumania, 
Bulgaria, Luxembourg, Denmark, Italy or Japan during 
the period from 1938 through 1945. 


20. If the answer to any part of the preceding ie 
rogatory is in the affirmative, state the names and ad- 
dresses of such corporations, companies, partnerships, 
sole proprietorships, or associations, state the nature of 
the interest or partnership, and/or the capacity in which 
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appointed or employed and give the dates when such 
interest, partnership, appointment or employment com- 
menced and when and how terminated, or if not ter- 
minated, whether such interest, partnership, appointment 
or employment still continues. 


21. State whether plaintiff Eduard von der Heydt has 
in his possession, custody or control any correspondence, 
or copies thereof, books of account, records or other docu- 
ments relating to such interest, partnership, appointment 
or employment by any such corporation, company, part- 
nership, sole proprietorship, or association during the 
period from 1938 through 1945. 


22. If the answer to the preceding interrogatory is 
“ves” state where such documents are presently located 
and give a description of such documents. 


1006 23. If any of the documents described in any of 

the foregoing interrogatories were formerly in the 
possession, custody, or control of plaintiff Eduard von der 
Heydt but are not presently in his possession, custody, or 
control, state when and how, as to each instance, such 
possession, custody, or control terminated and where the 
documents are presently located. If any of the documents 
are no longer in plaintiff Eduard von der Heydt’s pos- 
session, custody, or control because of loss or destruction, 
state when and how such loss or destruction occurred. If 
any of the documents were transferred to the possession, 
custody, or control of some person, company, corporation 
or association other than plaintiff Eduard von der Heydt, 
state the name and address of the person having such 
possession, custody, or control. If any documents no 
longer in plaintiff Eduard von der Heydt’s possession, 
custody, or control relate to an account or accounts main- 
tained by said plaintiff with the Union Bank of Switzer- 
land (Schweizerische Bankgesellschaft), state whether 
documents or records relating to such account or accounts 
and transactions, deposits, credits, payments or debits 
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with respect thereto are in the Possession of said Union 
Bank of Switzerland; if so, give a description of the 
documents in the possession of said Union Bank of Swit- 
zerland. 


Dated: June 24, 1955 


1008 Filed June 28, 1955 
* * * * 


DEFENDANTS’ INTERROGATIONS 


Pursuant to Rule 33 of the Rules of Civil Procedure, 
the defendants propound the following interrogatories to 
be answered under oath by plaintiff Libertas, S.A. by an 
officer or officers competent to testify on its behalf: 


1. State whether or not plaintiff Libertas, S.A. for the 
period from 1938 through 1945 undertook, performed, 
transacted or carried on any business in Germany, Hol- 
land, France, Belgium, Norway, Hungary, Rumania, Bul- 
garia, Luxembourg, Denmark, Italy or Japan. 


2. If the answer to the preceding interrogatory is in 
the affirmative state whether or not said plaintiff has in 
its possession, custody, or control any correspondence, or 
copies thereof, books of account, records or other! docu- 
ments, relating to such business. | 


3. If the answer to the preceding interrogatory is 
“ves” state where such documents are presently located 
and give a description of such documents. 


4. State whether or not plaintiff Libertas, S.A. had 
any interest in, as stockholder or otherwise, or was a 
member of, any corporation, company or association in- 
corporated or established in or having a place of business 
in Germany, Holland, France, Belgium, Norway, Hun- 
gary, Rumania, Bulgaria, Luxembourg, Denmark, | Italy 
or Japan during the period from 1938 through 1945. 
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do. If the answer to the preceding interrogatory is 
“yes” state the names and addresses of such corporations, 
companies, or associations, state the nature of the interest 
or membership and give the dates when such interest or 
membership commenced and when and how terminated, 
or, if not terminated, whether such interest or member- 
ship still continues. 


6. State whether plaintiff Libertas, S.A. has in its 
possession, custody or control any correspondence, or 
copies thereof, books of account, records or other docu- 
ments, relating to any such interest or membership in any 
such corporation, company or association for the period 
from 1938 through 1945. 


7. If the answer to the preceding interrogatory is 
“ves” state where such documents are presently located 
and give a description of such documents. 


8. State whether or not plaintiff Libertas, S.A. during 
the period from 1938 through 1945, owned any real or 
personal property in Germany, Holland, France, Belgium, 
Norway, Hungary, Rumania, Bulgaria, Luxembourg, Den- 
mark, Italy or Japan. 


9. If the answer to the preceding interrogatory is in 
the affirmative, state the location of such property, give 
a brief description thereof, the date of acquisition, and 
state whether or not presently held by said plaintiff. If 
not presently held by said plaintiff, state the date upon 
which and the manner in which such ownership ter- 
minated. 


10. If the answer to interrogatory 8 is in the affirma- 
tive, state whether plaintiff Libertas, S.A. has in its pos- 
session, custody or control any correspondence, or copies 
thereof, books of account, records or other documents re- 
lating to such ownership of property from 1938 through 
1945. 





15 A 


11. If the answer to the preceding interrogatory is 
“yes” state where such documents are Prneemny located 
and give a description of such documents. 


12. If any of the documents described in saa of the 
foregoing interrogatories were formerly in the possession, 
custody or control of plaintiff Libertas, S.A. but are not 

presently in its possession, custody, or control, 
1010 state when and how, as to each instance, such 

possession, custody or contro] terminated and where 
the documents are presently located. If any of the docu- 
ments are no longer in the possession, custody or: control 
of plaintiff Libertas, S.A. because of loss or destruction, 
state when and how such loss or destruction occurred. If 
any of the documents were transferred to the possession, 
custody or control of some person, company, or corpora- 
tion other than plaintiff Libertas, S.A., state the name 
and address of the person, company, or ae hav- 
ing such possession, custody or control. 


Dated: June 24, 1955 


3 * * e 
1011 Filed June 28, 1955 


DEFENDANTS’ INTERROGATORIES 3 


Pursuant to Rule 33 of the Rules of Civil Procedure, 
the defendants propound the following interrogatories to 
be answered under oath by plaintiff Ratio, S.A! by an 
officer or officers competent to testify on its behalf: 


1. State whether or not plaintiff Ratio, S.A. for the 
period from 1938 through 1945 undertook, performed, 
transacted or carried on any business in Germany, Hol- 
land, France, Belgium, Norway, Hungary, Rumania, Bul- 
garia, Luxembourg, Denmark, Italy or Japan. 


2. If the answer to the preceding interrogatory is in 


the affirmative state whether or not said plaintiff has in 
| 
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its possession, custody, or control any correspondence, or 
copies thereof, books of account, records or other docu- 
ments, relating to such business. 


3. If the answer to the preceding interrogatory is 
“yes” state where such documents are presently located 
and give a description of such documents. 


4, State whether or not plaintiff Ratio, S.A. had any 
interest in, as stockholder or otherwise, or was a member 
of, any corporation, company or association incorporated 
or established in or having a place of business in Ger- 
many, Holland, France, Belgium, Norway, Hungary, Ru- 

mania, Bulgaria, Luxembourg, Denmark, Italy or 
1012 Japan during the period from 1938 through 1945. 


~ 


d. If the answer to the preceding interrogatory 
is “yes” state the names and addresses of such corpora- 
tions, companies, or associations, state the nature of the 
interest or membership and give the dates when such 


interest or membership commenced and when and how 
terminated, or, if not terminated, whether such interest 
or membership still continues. 


6. State whether plaintiff Ratio, S.A. has in its pos- 
session, custody or control any correspondence or copies 
thereof, books of account, records or other documents, 
relating to any such interest or membership in any such 
corporation, company or association for the period from 
1938 through 1945. 


7. If the answer to the preceding interrogatory is 
“ves” state where such documents are presently located 
and give a description of such documents. 


8. State whether or not plaintiff Ratio, S.A., during 
the period from 1938 through 1945, owned any real or 
personal property in Germany, Holland, France, Belgium, 
Norway, Hungary, Rumania, Bulgaria, Luxembourg, Den- 
mark, Italy or Japan. 
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9. If the answer to the preceding interrogatory’ is in 
the affirmative, state the location of such property, give a 
brief description thereof, the date of acquisition, and state 
whether or not presently held by said plaintiff. If not 
presently held by said plaintiff, state the date upon which 
and the manner in which such ownership terminated. 


10. If the answer to interrogatory 8 is in the affirma- 
tive, state whether plaintiff Ratio, S.A. has in its posses- 
sion, custody or control any correspondence, or ¢opies 
thereof, books of account, records or other documents 
relating to such ownership ‘of property from 1938 through 
1945. : 


11. If the answer to the preceding interrogatory is 
“yes” state where such documents are presently : 
and give a description of such documents. 


12. If any of the documents described in any of the 
foregoing interrogatories were formerly in the possession, 
custody or control of plaintiff Ratio, S.A. but are not 

presently in its possession, custody or control, 
1013 state when and how, as to each instance, such pos- 

session, custody or control terminated and where 
the documents are presently located. If any of the docu- 
ments are no longer in the possession, custody or control 
of plaintiff Ratio, S.A. because of loss or destruction, state 
when and how such loss or destruction occurred. If any 
of the documents were transferred to the possession, cus- 
tody or control of some person, company, or corporation 
other than plaintiff Ratio, S.A., state the name and ad- 
dress of the person, company, or corporation having such 
possession, custody or control. | 


Dated: June 24, 1955 
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STIPULATION 


IT IS HEREBY STIPULATED AND AGREED by 
and between the attorneys for the parties hereto that: 


1. The defendants admit the allegations contained in 
paragraphs 3 and 4 of the complaint. 


2. Schedules A and B annexed to the complaint be and 
are hereby amended to read as set forth on the revised 
Schedules A and B annexed hereto. 


3. The defendant Brownell has vested and has posses- 
sion, custody or control of the art objects, securities and 
cash balances listed in Schedules A and B, pursuant to 
Vesting Order No. 18344. 


4. The defendants admit that prior to and until the 
date of vesting, plaintiffs Eduard von der Heydt and 
Libertas, S.A. were the sole and beneficial owners of the 
property described in Schedule A. 


5. The defendants admit that prior to and until the 
date of vesting, plaintiffs Eduard von der Heydt and 
Ratio, S.A. were the sole and beneficial owners of the 

property described in Schedule B. 


1015 6. The defendant Brownell now controls the art 
objects listed in Schedule A. 


7. The defendant Brownell now holds the securities 
listed in Exhibits 1 and 2 annexed hereto and the cash 
balances listed in Exhibit 3 annexed hereto. 


8. The art objects, securities and cash balances now 
held by defendant Brownell constitute the same property 
with changes, accretions and additions attributable there- 
to, as that listed in Schedules A and B. 


Dated: New York, N.Y. 
June 15, 1955. 
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& * * * 


MOTION FOR PRODUCTION 


Plaintiffs move pursuant to Rule 34 of the Federal 
Rules of Civil Procedure for an order requiring the de- 
fendant Brownell to produce and permit the inspection 
and copying by or on behalf of plaintiffs of the docu- 
ments, papers, letters and other tangible things herein- 
after listed, which constitute or contain evidence relating 
to matters relevant to the subject matter involved, in the 
pending action: | 


1. Written statement made and signed by — B. 
Gisevius dated at Frankfurt, Germany, December 3, 
1949 or March 12, 1949, consisting of two pages. 


2. Written statement of Georg Duesterberg, signed 
by said George Duesterberg, consisting of fifteen 
pages. | 

3. Written statement of Wilhem Podein, consisting 
of eleven pages and signed by said Wilhem podein. 


4. Written statement of Gerhard Rossbach and 
Hanns Webber, consisting of one page, signed by the 
said Gerhard Rossbach and Hanns Webber. 


5. Written statement of Gerhard Rossbach, con- 
sisting of one page, signed by said Gerhard Ross- 
bach and dated March 20, 1955. | 


1026 6. Written statement signed by Erwin La- 
Housen. | 


7. Statement of Anni Kielman, referred to at page 
26 of the deposition of the defendants. 


8. So much of a memorandum dated May 1, 1955, 
consisting of nine pages, prepared by one Gerhard F, 
Charig, as contains the statements made by one J osef 
Steegmann on May 6, 1955. 
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9. So much of a memorandum dated May 28, 1954, 
consisting of two pages, as contains the statements of 
Hans B. Gisevius, made on May 28, 1954. 


Dated: Aug. 1, 1956. 


1027 Filed Aug. 1, 1955 
* te * * 


AFFIDAVIT IN SUPPORT OF PLAINTIFFS’ 
MOTION FOR PRODUCTION 


STATE OF NEW YORE ) 
COUNTY OF NEW YORK _) ss: 


PETER N. SCHILLER, ESQ., being duly sworn, de- 
poses and says: 


I am an attorney associated with counsel for the plain- 
tiffs in the above-entitled action and am familiar with the 
matters related herein. I make this affidavit in support 
of plaintiffs’ motion for an order requiring the defendant 
Brownell (herein called defendant) to make discovery of 
certain statements of witnesses which are in his possession. 


This is an action instituted in March, 1954, pursuant to 
Section 9a of the Trading With the Enemy Act, by Ed- 
uard von der Heydt, a Swiss citizen, and two corporations 
beneficially owned and controlled by him, for the return of 
property owned by them which was vested by the Attor- 
ney General on August 21, 1951, and which the defendant 
refuses to return, claiming that Eduard von der Heydt is 
an “enemy”. As appears from the defendant’s pre-trial 
statement and from the deposition of the defendant, 

defendants claim that Eduard von der Heydt is an 
1028 enemy in that he acted as an agent of the German 
Military Intelligence Service in knowingly transmit- 
ting funds from Germany to foreign countries for espion- 


€ 


> 
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| 
age purposes. This is categorically denied by the; plain- 
tiffs and is the principal issue in the case. The defend- 
ants also make a subsidiary claim that these corporations 
did business in enemy territory during the war, but as to 
this, the defendant has admitted in his deposition that he 
has no knowledge of the alleged “doing business”. 


In the course of the taking of the deposition of the 
defendant he admitted that he has in his possession 
written evidence relating to the alleged activities of 
Eduard von der Heydt as an agent for the German Mili- 
tary Intelligence Service and he specified the written state- 
ments of witnesses set forth hereinafter, but he refuses to 
produce the same for inspection by the plaintiffs’ attorneys 
on the sole ground that they constitute the ‘‘work product 
of the lawyer and [are] not entitled to production under 
Hickman v. Taylor.” The Memorandum of Points and 
Authorities accompanying this motion sets forth the rea- 
sons why this contention is inapplicable and why there- 
fore the plaintiffs are entitled to discovery of these state- 
ments. This affidavit will present the facts establishing 
the “good cause” required by Rule 34 of the Federal Rules 
of Civil Procedure for the production of these statements, 
which will be considered serzatim. 


1. Written statement made and signed by fade B. 
Gisevius dated at Frankfurt, Germany, December 
3, 1949 or March 12, 1949, consisting of two pages. 


Hans B. Gisevius was an officer of the German Govern- 
ment who (according to the defendant’s deposition) volun- 
tarily gave the defendant a written statement containing 

information concerning alleged personal contact be- 
1029 tween Eduard von der Heydt and one Admiral 

Canaris, said to have been Chief of the German 
Military Intelligence Service. Mr. Gisevius is now: said 
to be residing in Texas, some 2,000 miles from the Dis- 
trict of Columbia. Notwithstanding this distance and in- 
convenience, we have requested Mr. Gisevius to permit 
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us to interview him concerning his knowledge of the issues 
in this case and even enclosed a self-addressed stamped 
envelope for his convenience in replying. There has en- 
sued nothing but a significant silence. In view of the facts 
that Mr. Gisevius’ alleged information is derogatory and 
hostile to the plaintiffs, that he has refused even to reply 
to our request for an interview and that he has hereto- 
fore volunteered this derogatory information to the de- 
fendants, it seems plain that he is a hostile witness and 
equally plain that his previous written statements contain 
evidence directly relevant to the case and of great im- 
portance in connection with his credibility upon cross 
examination at the trial or upon an examination before 
trial. 


Any assertion that this written statement signed by 
Mr. Gisevius in the year 1949 constitutes “work product” 
of the attorney engaged to defend these defendants in a 
lawsuit is patently untenable. The lawsuit was not com- 
menced until 1954, five years afterwards. The claim did 
not even arise until the seizing of the plaintiffs’ property 
by the Attorney General in 1951. 


2. Written statement of George Duesterberg, signed by 
said George Duesterberg, consisting of fifteen pages. 


George Duesterberg (according to the deposition of the 
defendant) was an employee of what is claimed to be the 
German Military Intelligence Service who voluntarily gave 
to the defendant a fifteen page written statement signed by 

him concerning his alleged contacts with Eduard von 
1030 der Heydt. The defendants have noticed the taking 

of the deposition of Mr. Duesterberg in Coblenz, 
Germany. Significantly, they have not proceeded by way of 
letters rogatory or other device to compel his attendance at 
such a deposition and it may safely be assumed therefore 
from this fact alone, that Mr. Duesterberg is a witness hos- 
tile to the plaintiffs, and friendly to the defendants. If there 
were any doubt about this, it is banished by the fact that 
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Mr. Duesterberg has heretofore voluntarily given the de- 
fendants the fifteen page statement mentioned. The state- 
ments and admissions which are contained in the written 
statement of Mr. George Duesterberg in the possession 
of the defendant will obviously be of great significance 
upon the taking of his deposition for the purpose of test- 
ing credibility and otherwise on cross-examination and as 
admissions upon the trial, and will bear on the testimony 
of other persons. The interests of justice certainly re- 
quire that Mr. Duesterberg may not be permitted to give 
uncontradicted testimony on deposition in a manner which 
may be partially or even entirely inconsistent with his 
previous signed statement. Thereafter to admit his de- 
position at the trial, while concealing prior contradictions, 
would be no less than a defrauding of justice, if not also 
a fraud upon the Court. It may be noted that this state- 
ment may not be obtained from Mr. Duesterberg himself 
at the time of the deposition because, first, he may not 
have a copy and second, even if he did, there would! be 
no way to compel him to produce it. Being a German, 
he is not, of course subject to any contempt procedure. 


3. Written statement of Wilhelm Podein, consisting of 
eleven pages and signed by said Wilhelm Podein. 


Wilhelm Podein is a retired German official who was alleg- 

edly employed in the German Military Intelligence 
1031 Service. He resides near Frankfurt, Germany, and 

his deposition has been noticed by the defendants. 
That he is not inclined to be a cooperative or even neutral 
witness so far as the plaintiffs are concerned, is evi- 
denced as in the case of Mr. Duesterberg, by his volun- 
teered information to the defendants and by the fact that 
the defendants are so sure of being able to take his depo- 
sition that they have not sought letters rogatory or other 
compulsive means. As in the case of Mr. Duesterberg, a 
copy of Podein’s previous written statement may not be 
obtained from him either because he had none or because 
he might not produce it. As in the case of Mr. Duester- 
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berg, Mr. Podein’s prior written declarations may be most 
important in connection with the taking of his deposition 
for purposes of cross-examination and bear upon credi- 
bility. 
4. Written statement of Gerhard Rossbach and Hanns 
Webber, consisting of one page, signed by the said 
Gerhard Rossbach and Hanns Webber. 


5. Written statement of Gerhard Rossbach, consisting 
of one page, signed by said Gerhard Rossbach and 
dated March 20, 1955. 


According to the defendants, Gerhard Rossbach was an 
official of the German Military Intelligence Service and 
his written statement concerns alleged personal contact 
between himself and von der Heydt. His deposition has 
also been noticed by the defendants to be taken near Ham- 
burg, Germany, and for the reasons applicable to the 
statements of Duesterberg and Podein, there exists over- 
whelming “good cause” for the discovery of his prior 
written statements. 














6. Written statement signed by Erwin LaHousen. 


According to the defendant, Erwin LaHousen was 
1032 an officer of the German military Intelligence Serv- 
ice, who allegedly had contacts with Eduard von 


der Heydt and voluntarily furnished to defendants a writ- 
ten statement concerning the same. Mr. LaHousen is, by ss 
the defendant’s admission, now dead. The written state- = 
ment made by Erwin LaHousen is clearly most important 
and relevant to the principal issue of this case and the ” 
information contained in such statement can never be ob- «< 
tained by plaintiffs except upon a discovery of the state- as 
ment. 7 

Sb 

7. Statement of Anni Kielman, referred to at page 26 
of the deposition of the defendants. 
a 


According to the defendants, Anni Kielman was employed 
in the German Military Intelligence Service as a cashier ea 
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or bookkeeper and “personally handled the transmittal of 
funds” allegedly to agents. Like (Mr.) Duesterberg, 
Podein, et al she voluntarily gave information to. the 
defendant, will presumably voluntarily appear for the 
examination, and is patently not a friendly witness to 
plaintiffs. For the reasons applicable to Podein et al., 
her written statements should be disclosed in advance of 


the taking of her deposition. 


8. So much of a memorandum dated May 12, 1955. con- 
sisting of nine pages, prepared by one Gerhard F. 
Charig, as contains the statements made by | one 
Joseph Steegmann on May 6, 1935. ! 


Joseph Steegmann (according to the defendant) was an 
agent of the German Military Intelligence Service who 
now lives in Leichtenstein. Also according to the de- 
fendant, Steegmann had “numerous personal conversa- 
tions with the individual plaintiff concerning the receipt, 
maintenance, payment and similar activities of funds be- 
longing to the German Government or the Abwehr”’. | Mr. 
Steegmann voluntarily gave information concerning these 

alleged personal contacts with Eduard von. der 
1033 Heydt relating to the principal issue in this ease. 

His deposition has been noticed by the defendants 
to be taken in Leichtenstein. As in the case of Duester- 
berg, Podein, et al, it is obvious from the substance of 
his volunteered statements to the defendants and his pre- 
sumed willingness to appear for deposition without com- 
pulsion that he is a hostile witness and that his previous 
statements are most important in connection with credi- 
bility and cross-examination. Since, however, the state- 
ments made by him are in a memorandum prepared by an 
attorney-employee of the defendant, which memorandum 
may (although there is no proof thereof) contain legal 
theories or opinions in addition to the factual statements 
of Mr. Steegmann, it is requested that the memorandum 
be produced for the inspection of the court and that so 





26 A 


much thereof only as contains the statements made by 
Mr. Steegmann be made available to the plaintiffs’ at- 
torneys. 


9. So much of a memorandum dated May 28, 1954, con- 
sisting of two pages, as contains the statements of 
Hans B. Gisevius, made on May 28, 1954. 


The importance of the statements of Mr. Gisevius has 
heretofore been explained. In view of the fact that the 
above memorandum may (although there is yet no proof 
thereof) contain legal analysis or theory in addition to 
the factual statements of Mr. Gisevius, it is respectfully 
requested that the memorandum be produced for the in- 
spection of the court and that so much thereof only as 
contains the statements of Mr. Gisevius be made available 
to plaintiffs’ attorneys. 


The court’s attention is called to the fact the defendant 
has already requested of the plaintiff Eduard von der 
Heydt by interrogatory a description of all correspondence 
or documents relating to Admiral Canaris, Erwin La- 

Housen, Mr. Hans B. Gisevius, Gerhard Rossbach, 
1034 George Duesterberg, Wilhelm Podein, Anni Kiel- 

man and others. It is thus even more difficult to 
understand the refusal of the defendant to produce rele- 
vant documents for inspection by plaintiffs, especially 
witnesses’ statements made by or concerning these same 
individuals. Discovery is not a one way street. 


This court should also be advised that the defendant 
upon the taking of his deposition has refused to supply 
facts in his possession concerning the plaintiffs’ alleged 
contacts with the German Military Intelligence Service 
and its officials. For example, defendant refused to “de- 
scribe the nature and the extent of the contacts which 
Mr. Rossbach is said to have had with the plaintiff, 
whether oral or written, and when and where such con- 
tacts took place”. (Deposition of defendant taken Fri- 
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day, June 24, 1955, p. 32). Quite apart from the question 
whether the defendant may withhold discovery of state- 
ments of witnesses, it cannot be questioned that his re- 
fusal to answer questions as to facts known to the defend- 
ants is clearly improper and unwarranted under the 'Fed- 
eral Rules of Civil Procedure, which require that a party 
upon interrogation reveal all the facts in his possession. 
It is mentioned as indicative of the refusal of the defend- 
ant to comply with the letter and spirit of the rules and 
of the defendant’s manifest attempt to conceal the facts, 
of which his objections to making discovery of the; wit- 
nesses’ statements here in question are another illustra- 
tion. 


Finally, the court should be advised that this cape 
for discovery does not comprehend all of the statements, 
documents and other papers which the plaintiff has re- 
quested the defendant to identify and to make available. 
The defendant has as yet failed to identify or make avail- 
able a great many other documents and papers, but has 

indicated that upon the favorable decision of’ this 
1035 motion by the court, it would make similar docu- 

ments and papers available in accordance with the 
ruling of the court, without the necessity for further mo- 
tions or formal proceedings. | 


It is respectfully submitted that the plaintiffs’ motion 
for discovery be in all respects granted. 


1044 Filed Aug. 5, 1955 


MOTION TO COMPEL ANSWERS 


Plaintiffs move pursuant to Rule 37 (a) of the Federal 
Rules of Civil Procedure for an order compelling answers 
to the questions propounded upon oral examination of the 
defendant Brownell which he refused to answer, or) has 
failed to answer after agreeing to do so. 
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The oral examination in question was commenced on 
Friday, June 24, 1955, and the questions to which answers 
were refused, and as to which an order compelling an- 
swers is requested, are the following (numbered refer- 
ences are to pages and lines of Transcript of Deposition) : 
p. 22, 1. 10: 


“Q. Will you state the nature of the contact the plain- 
tiff had with Mr. LaHousen? 


p. 30, 1. 3: 


Q. If the answer is in the affirmative, will you pro- 
vide the description of the nature of the contact 
between the two parties? 


p. 32, 1. 13: 


Q. Will you describe the nature and the extent of 
the contacts which Mr. Rossbach is said to have 
have had with the plaintiff, whether oral or writ- 
ten, and when and where such contacts took 
place? 


p. 36, 1. 9: 


Q. Have you made any further investigation to 
verify the statements made by Gisevius with 
respect to the use of such names? 


p. 40, 1. 6: 


Q. Will you describe the nature and the time and 
place of the contacts, and whether oral or writ- 
ten, between either Mr. Schroeder or Mr. Von 
Stohrer or both, and the plaintiff? 


1045 p. 44, 1. 2: 


Q. Will you state the nature of the contact, 
when and where such contacts took place, between 
Finkler and the plaintiff?” 


a a Tae. We 


4 
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The questions to which answers were promised bat have 
not been given are the following: : 


p. 55, 1. 16; 


“Q. So that the description of the documenta which 
relate to the question of the employmentior the 
execution of such employment of the plaintiff by 
either the Gestapo or the German High Command 
or the Abwehr, or any other branch of the Ger- 
man Government, will you identify every record 
or memorandum or statement or letter, affidavit, 
document, or any other writing, which is in your 
possession or under your control, or of which 
you have knowledge, which contains any evidence 
relating to the employment or the execution of 
employment of the plaintiff by any agency or 
office of the German Government, including the 
Gestapo, German High Command and the Ab- 
wehr, and identify each such document by date, 
authorship and subject matter, and in any other 
manner which would serve to distinguish it from 
any other document or writing? 


p. 10, 1. 1: 


Q. Would you identify the document by the ahthous 
and by dates for which you claim privibegy? 


p- 15; 1. 7: 


Q. Do you have any documents or memorarida or 
other writings which relate to or describe the 
alleged contact between General Oster and the 
individual plaintiff? | 


p. 19, 1. 7: : 


Q. You have then given all of the sources of the 
information on the basis of which you have 
answered the question as to Mr. pee 8 rela- 
tions? 
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p. 22, 1. 11: 


Q. Will you please state precisely which persons 
were the source of the information upon which 
you stated that you had information, I believe, 
that Mr. Niederer had direct contacts with the 
plaintiff, relating in some way to activities on 
behalf of the German Government? 


p. 24, 1. 5: 


Q. Will you describe the extent and nature of the 
eontacts which Mr. Duesterberg had with the in- 
dividual plaintiff? 


p. 26, 1. 22: 


Q. Will you identify more specifically the document 
to which you have just referred? 


1046 p. 32, 1.4: 


Q. Is there any reference to these contacts in 
any statement or memoranda or documents in 
your possession or under your control other than 
the ones which you have just described? 


p. 35, 1. 16: 


Q. Is that referred to in any other document or 
paper under your control other than one which 
may have been given to you by Mr. Gisevius? 


p. 42, 1. 17: 


Q. Would you describe that memorandum for pur: 
pose of identification? 


p. 43, 1. 8: 
Q. Will you state the nature of those activities? 
p. 46, 1. 8: 


Q. Do these contacts between Frischmuth and the 
plaintiff, those that are said to have taken place, 
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consist of any other than the passing of instruc- 
tions? | 


. 48, 1. 23: 


Q. Do you have any source of information, other 
than such interview, with relation to any con- 
tacts between Frischmuth or those which are said 
to have taken place between Frischmuth and the 
plaintiff? 


OU, de Fs 


Q. Will you also state whether or not you have any 
documents or papers or other writings or memo- 
randa in your possession or under your control 
which refer to or describe in any way any con- 
tacts, alleged contacts, between Hoegpen and the 
plaintiff? 


. 50, 1. 12: | 


Q. If you have any such documents, will you describe 
them for purposes of identification? 


» G1, 1. 18? 
Q. Do you have her address? 
» Bey Le Be 


Q. Do you have originals or copies of any such 
writings? 


. 82, L. Bs 
Q. Will you produce them, please? 
Dated: August 3, 1955. 
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1051 Filed Aug 10, 1955 
Affidavit in Opposition to Motion for Production 
District of Columbia SS.: 


AFFIDAVIT 
Myron C. Baum, being duly sworn, deposes and says: 


I am an attorney in the Department of Justice and 
one of the attorneys for the defendants herein. I have 
been in charge of this case since its inception, and I am 
fully familiar with the facts and circumstances thereof. 
This affidavit is submitted in opposition to plaintiffs’ 
motion to require defendants to produce certain state- 
ments of witnesses obtained by attorneys for defendants 
and certain memoranda prepared by said attorneys con- 
cerning interviews with witnesses. 


Before discussing the specific documents of which pro- 


duction is sought, or facts concerning the persons mak- 
ing such statements, some general observations appli- 
cable to almost all of the witnesses are appropriate. 
All of the witnesses except Gisevius reside in Europe. 
Plaintiffs premise their motion at least in minor part 
on the asserted lack of availability of such witnesses. 
In doing so, however, plaintiffs have failed to mention 
certain very significant facts. 


This action is a suit for the recovery of property 
vested by the Attorney General pursuant to the Trad- 
ing with the Enemy Act, as amended. It is being de- 
fended, as more fully set forth in the accompanying 

memorandum of points and authorities, upon the 
1052 ground that all of the plaintiffs are barred from 

recovery by reason of the activities of plaintiff 
von der Heydt on behalf of and as an agent of the 
German Government, his activities in doing business 
within countries with which we were at war or within 
countries occupied by our enemies, and his enemy taint. 
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The true nature of plaintiff von der Heydt’s activities 
is, of course, well known to him. In fact, such activities 
are matters peculiarly within his own knowledge. Plain- 
tiff von der Heydt, however, does not admit such |activ- 
ities. Defendants, therefore, must prove such activities 
in major part through the testimony of other persons with 
whom plaintiff von der Heydt had dealings. 


Defendants have supplied to plaintiffs, as required by 
the Rules, the names and addresses of persons known 
to defendants to have knowledge of relevant facts. Plain- 
tiff von der Heydt knows whether or not he had dealings 
with such persons and, if so, what they were. More 
important, however, is the fact that plaintiff von der 
Heydt, a resident of Switzerland, has retained counsel 
in Zurich, Switzerland, to represent him in this matter. 
Plaintiff von der Heydt himself and his Swiss counsel 
are, therefore, in Europe where they can readily locate 
and interview the witnesses whose identity has been dis- 
closed by defendants. Moreover, in 1951 plaintiffs’ counsel 
of record in this action, Mr. Moskowitz, with Swiss coun- 
sel above referred to, located and interviewed at least 
one witness, to my- knowledge. Plaintiffs’ counsel of 
record has informed deponent that in the early months 
of this year he was again in Europe and conferred with 
plaintiff von der Heydt. Whether or not he interviewed 
any persons at that time is not known, but at least he 
had an opportunity to do so. | 


As early as June 1, 1955, defendants noticed the de- 
positions of 11 witnesses in Germany and France stat- 
ing their full names and addresses. As a result of a 
motion made by plaintiffs, these depositions, which had 
been scheduled for the month of July 1955, were post- 
poned to the month of September 1955, and an amended 
notice of such depositions was served on plaintiffs’ at- 
torneys on July 28, 1955. Plaintiffs have thus had at 
least 2 months in which to attempt to interview these 


| 
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witnesses but the moving papers are silent as to whether 

such an attempt has been made. The moving papers are 

likewise silent as to whether plaintiffs’ counsel of record 

intends to travel to Europe sufficiently in advance of 

the scheduled depositions to interview the persons 
involved. 


1053 As to the witness Gisevius, who resides in the 

United States, plaintiffs state that he resides in 
Texas, has not responded to a letter addressed to him 
by plaintiffs’ counsel, and is thus presumably unavailable 
or hostile to plaintiffs. On August 3, 1955, however, 
plaintiffs’ counsel informed me that they had learned 
that Mr. Gisevius had relinquished his residence in 
Texas; that they had located him on vacation in Florida; 
that they had had a telephone conversation with him 
there and that he was leaving Florida within the near 
future and expected to be in New York within the next 
2 or 3 weeks, at which time he would communicate with 
counsel. Plaintiffs’ counsel did not state whether or not 
during this telephone conversation they obtained any 
information from Mr. Gisevius as to his knowledge of 
facts relevant in this litigation and presumably did not 
do so in view of the fact that by letter dated August 
3, 1955 addressed to the attorneys for the defendants 
they attempted to require such attorneys to ascertain 
his new residence. It should further be noted that within 
the past year defendants’ attorneys have addressed 3 
separate letters to this same witness, one in 1954, one 
in June 1955 and one in July 1955. Defendants have 
received no response from the witness to these com- 
munications. 


It cannot be overlooked finally that by noticing the 
depositions of virtually all of these witnesses and by the 
expenditure of considerable effort, defendants have ar- 
ranged for the witnesses to appear before various United 
States Consuls in Europe for the purpose of having 
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their depositions taken. Even if these witnesses could 
be assumed to have been unavailable to plaintiffs, which 
is hardly the fact in view of the foregoing, defendants 
have thus made them available to plaintiffs. | 


Now we may turn briefly to consideration of the spe- 
cific items of which production is sought: | 


1. Statement of Hans B. Gisevius, apparently dated 
December 3, 1949 


Production of this statement is sought to be sustified 
upon the theory that he is unavailable to plaintiffs and 
has not answered counsel’s letter. The facts on this 
aspect of the matter have been stated above and the 
court is respectfully referred to the foregoing statements. 
Plaintiffs further assert that this statement was obtained 
in 1949 and some years before the institution of this 

litigation and, therefore, cannot be the work prod- 
1054 uct of the lawyer. Plaintiffs do not state, how- 

ever, that their property in the United States had 
been blocked or ‘‘frozen” on June 14, 1941, under the 
Tiading with the Enemy Act, and pursuant to the pro- 
visions of Executive Order No. 8389, as amended, and 
that it was still blocked in 1949. Plaintiffs also fail to 
state that in the year 1949 they filed at least 4 separate 
applications with the Attorney General requesting l- 
censes which would unblock this property and put it at 
the disposal of the plaintiffs. During the pendency of 
these proceedings before the Attorney General for the 
purpose of obtaining such licenses, the Attorney General 
undertook an investigation which led to his determination 
to vest the property for the benefit of the United States. 
This investigation and determination took place not- 
withstanding vigorous objections filed on behalf of |plain- 
tiffs by their present counsel and supported by numerous 
documents and notwithstanding representations made by 
such counsel that such vesting action was not justified. 
In fact, plaintiffs’ present counsel was advised of the 


| 
' 
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Attorney General’s intention to vest the property and 
vesting action was delayed several times at counsel’s 
request to enable him to submit additional data to show 
the Attorney General that there was no basis for vesting. 
At least one such extension was granted upon plaintiffs’ 
counsel’s request for an opportunity to go to Europe 
to interview some of the persons involved, and he did 
interview at least one, as previously noted. Finally, 
plaintiffs’ counsel stated to representatives of the At- 
torney General that such vesting would be a mistake 
and that he could easily prevail in court. Such a state- 
ment is tantamount to a promise of future litigation. 
In the accompanying memorandum of points and authori- 
ties we have set forth the judicial authorities holding 
that statements obtained by counsel in anticipation of 
future litigation constitute the work product of the 
lawyer. 


2 and 3. Statements of Georg Duesterberg and 
'  Wuhelm Podein. 


The documents herein referred to are not, in fact, 
statements of the witnesses, but are, as defendant Attor- 
ney General has stated in his answers to questions pro- 
pounded on oral deposition, written records of interro- 
gations conducted by an attorney for the defendants and 
in question and answer form. These interrogations took 
place during the pendency of this action, were not under 
oath and the written records are signed by the witnesses 

at the foot thereof. The availability of these wit- 
1055 nesses has been fully discussed in the opening para- 

graphs of this affidavit, to which the Court is re- 
spectfully referred. Since these interrogations are in 
question and answer form they are in fact the work 
product of the lawyer who obtained them. 


Plaintiffs assume that, because these witnesses have 
agreed to appear for depositions in Germany before a 
United States consul without compulsion of legal process, 
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they are hostile to plaintiffs and friendly to defendants. 
Such an assumption is entirely unwarranted when based 
upon the mere facts that they have signified their willing- 
ness to testify under oath without being forced to: do 
so. Moreover, plaintiffs overlook the most significant 
fact that these witnesses, as the Attorney General has 
stated in his deposition, were officials of the German 
Intelligence Service during the war and were engaged, 
among other things, in furthering espionage activities 
of the German Government against its enemies, includ- 
ing the United States. As such, there is no factual 
basis for assuming that they are friendly to the United 
State. On the contrary, their attitude has indicated 
that they are reluctant to disclose to officials of |the 
United States Government their past hostile activities, 
and that they have agreed to testify only because they 
realize that such testimony can be compelled in any event. 


4 and 5. Two statements, one signed by Gerhard Ross- 
bach and Hanns Weber, the other sgied by 
Gerhard Rossbach. 


These documents are in the form of signed sistonsbuts 
obtained by attorneys for the defendants during ' the 
pendency of this litigation and are thus the work product 
of such attorneys. These witnesses, as plaintiffs have 
been advised in defendant Attorney General’s deposition, 
were also Officials of the German Intelligence Service and 
their depositions have likewise been noticed by defendants 
to be taken during the next month. All of the facts stated 
in the foregoing paragraphs are, therefore, applicable 
with respect to the statements of these witnesses and 
need not be repeated here. 


6. Statement of Erwim Lahousen. 


This document is again in the form of a written inter- 
rogation in question and answer form and not under oath, 
taken during the pendency of the litigation by attorneys 





38 A 


for defendants. This witness died within the past year. 
On the deposition of the Attorney General (taken in the 
person of this deponent), this witness was identified as a 
person who had had contacts with plaintiff von der Heydt. 

Due to the fact that this deposition was taken in 
1056 the office of plaintiffs’ counsel, and that deponent 

did not have his files with him since he had not 
been asked to bring them, deponent was afforded the 
privilege of correcting any erroneous answers made upon 
said deposition. Subsequently and at least as early as 
July 13, 1955, deponent advised plaintiffs’ counsel that, 
upon reviewing the interrogation of Mr. Lahousen, it was 
learned that Mr. Lahousen had stated that he did not 
know plaintiff, von der Heydt, had never heard of him 
until he read his name in the newspaper after the war, 
and had had no contacts with said plaintiff. Since the 
witness, therefore, has no knowledge of facts concerning 
plaintiff von der Heydt, his statement can hardly be rele- 
vant to the issues in this action, in addition to being the 
work product of defendants’ attorneys. 


7. Statement of Anni Kielmann. 


This document is an interrogation in question and an- 
swer form obtained during the pendency of this litigation 
by attorneys for defendants. Her deposition has been 
noticed to be taken in Germany during September, 1955. 
She is a former employee of the German Intelligence 
Service during the war and in view of this fact, and of 
the form of her interrogation, all of the observations made 
in the preceding portions of this affidavit with respect to 
similar witnesses apply here with equal force. 


8 and 9. Memorandum of Gerard F. Charig and memo- 
randum of Myron C. Baum. - 


These memoranda, prepared by attorneys for the de- 
fendants during the pendency of this litigation, were 
written subsequent to interviews had by said attorneys 
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with Joseph Steegmann and Hans B. Gisevius, respec- 
tively. They contain the respective attorneys’ recollection 
of oral statements made to them by said witnesses as well 
as comments, opinions and observations by said attorneys 
in connection with this action. The witnesses interviewed 
were both former officials of the German Intelligence 
Service and all of the foregoing statements with respect 
to statements or interrogations of similar witnesses are 
applicable. The deposition of Josef Steegmann has been 
noticed to be taken in Germany in September 1955 and 
Mr. Gisevius, who resides in the United States, is avail- 
able to plaintifis, as previously set forth. These memo- 
randa, containing the comments, opinions and mental im- 
pressions of defendants’ attorneys, obviously constitute 
in fact the work product of the lawyer. The accompany- 
ing memorandum of points and authorities sets forth 
the legal grounds establishing that production of 
1057 such memoranda may not properly be compelled. 


Lastly, the affidavit of plaintiffs’ counsel states 
that defendants have refused to furnish facts and are 
attempting to conceal facts. Counsel, by the use of 
rhetorical sleight of hand, glibly makes a serious charge 
against an official of the United States Government. The 
“facts” which defendants are accused of concealing con- 
sist of the contents of statements obtained by defendants’ 
attorneys from various witnesses. Upon the taking of the 
deposition of the defendant Attorney General, after de- 
ponent refused to produce the statements of various wit- 
nesses on the ground that they were the work product 
of the lawyer, plaintiffs’ counsel asked numerous ques- 
tions calling for the contents of such statements. If, as 
defendants urge in the accompanying memorandum, plain- 
tiffs are not entitled to the production of such statements, 
they are then manifestly not entitled to the same informa- 
tion by indirection. They cannot obtain from defendants 
the entire contents of statements which they are not per- 
mitted to inspect; otherwise denial of inspection would 
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be a meaningless gesture. Far from concealing “facts”, 
therefore, defendants have consistently sought to uphold 
the principle of the work product of the lawyer, more 
fully discussed in the accompanying memorandum. 


On the basis of the statements made herein and the 
authorities collected in the accompanying memorandum 
of points and authorities, it is respectfully submitted that 
plaintiffs’ motion for production of documents should be 
denied. 


1075 Filed Aug. 10, 1955 


AFFIDAVIT IN OPPOSITION 
TO MOTION TO COMPEL ANSWERS 


DISTRICT OF COLUMBIA =: ss: 
MYRON C. BAUM being duly sworn deposes and says: 


I am an attorney in the Department of Justice and one 
of the attorneys for the defendants herein. I have been 
in charge of this case since its inception and am fully 
familiar with the facts thereof. This affidavit is sub- 
mitted in opposition to plaintiffs’ motion to compel de- 
fendant Attorney General to answer certain questions pro- 
pounded to him upon the taking of his deposition. 


As more fully stated in the papers submitted in opposi- 
tion to plaintiffs’ companion motion for production of 
documents, to which the Court is respectfully referred, 
this action is brought to recover certain property vested 
by the Attorney General under the Trading with the 
Enemy Act. The issues herein are primarily whether 
plaintiff was an agent of the German government, whether 
he was doing business in enemy territory and whether he 
was enemy tainted and thus an enemy under that Act. 


After the pretrial hearing before Judge Keech in this 
action, plaintiffs noticed the deposition upon oral examina- 
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tion of the Attorney General. By stipulation it was 
agreed that the Attorney General could appear for such 
deposition through the person of deponent. Deponent did 
so appear at the office of plaintiffs’ counsel and the depo- 
sition was commenced. Neither deponent nor any other 
person representing the defendants was informed 
1076 in advance as to the nature of the questions to be 
asked upon deposition, nor were they advised to 
bring with them any files to assist them in answering |the 
questions. Although plaintiffs’ counsel were well aware 
that the Attorney General had no personal knowledge of 
plaintiff von der Heydt’s activities and that the Attorney 
General must rely for such information on the statements 
of witnesses and on documents which he may be able to 
secure, deponent was asked to testify from memory in 
answering the questions. When deponent insisted that 
it was necessary to check his files to verify his answers, 
he was accorded the privilege of checking or supplement- 
ing his answers after he had an opportunity to examine 
the files. (Transcript, p. 15, line 18; p. 22, line 24; p.' 23, 
line 6). 


The questions now before the Court may be divided 
into two classes, those which the Attorney General has 
refused to answer, and those which he has allegedly not 
answered after agreeing to do so. As to the first class, 
plaintiffs’ complain of the refusal to answer six questions 
as set forth in the motion. Plaintiffs, however, have ‘not 
seen fit to give the Court the benefit of the Attorney 
General’s answers or objections to these questions. These 
questions, with the responses thereto, are as cis 


Q. Will you state the nature of the contact the plain 
tiff had with Mr. LaHousen? 

A. I am unable to answer that from memory. I will 
have to check that. 
In addition, I think the objection to producing 
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the statement also applies to the nature of the 
contacts which are set forth herein. 


Q. If the answer is in the affirmative, will you pro- 
vide the description of the nature of the contact 
between the two parties? 

A. I believe the nature of the contacts is also part 
of the work product of the attorney. 


1077 Q. Will you describe the nature and the extent 
of the contacts which Mr. Rossbach is said 
to have had with the plaintiff, whether oral or 
written, and when and where such contacts took 
place? 
A. I believe you are now asking for the contents of 
the statement, which I refused to produce, and 
I refuse to answer for the same reasons. 


Q. Have you made any further investigation to 
verify the statements made by Gisevius with re- 
spect to the use of such names? 

A. I think the extent of our investigation is entirely 
privileged, and immaterial to any issues in this 
case. If we have knowledge of the persons who 
know the facts, you are entitled to receive them, 
but as to how many people we have interrogated 
who may have had no knowledge, I do not think 
J am required to answer. 


Q. Will you describe the nature and the time and 
place of the contacts, and whether oral or writ- 
ter between either Mr. Schroeder or Mr. Von 
Stohrer of both, and the plaintiff? 

A. Those contacts, in the first place, are not pres- 
ently known to me from memory and, in the 
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second place, I think the answer to that quéstion 
would involve producing, again, the work prod- 
uct of a lawyer, which I refuse to do. | 

Q. I am not asking you to produce the document. 
I am asking you, first, to describe what you 
claim existed in the form of a relationship be- 
between Mr. Schroeder and the plaintiff, or Mr. 
Von Stohrer and the plaintiff, or both of them. 

MR. NOLTE: Let me re-state our objection. 

When you ask us whether we will produce a docu- 

ment and we say “No” and you ask us what is in that 

document, we will not tell you what is in the docu- 
ment either. 
* * * % 

Q. Will you state the nature of the contact, when 
and where such contacts took place, between 
Finkler and the plaintiff? 

A. Some of that information is contained in dinsat. 
fied documents prepared by officials of the De- 
partment of State, as internal communications of 
the Department of State, and I cannot produce 
them, because of their classified nature. | 

Q. Will you state the classification to which you 
refer there? 

A. Secret. : 

Q. Will you state who classified such documents. 

A. I do not know. I assume officials of tIfe 

1078 Department of State. 

Q. Will you identify the documents for pur- 
poses of this examination? 

A. If I am permitted to do so, I will. I am not 
sure I am permitted to do so. 

Q. Will you state whether it is a —e 

A. I believe they are in the form of dispatches 
from diplomatic officials to the Depasizaak of 
State. 
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The Court will note, from an examination of the tran- 
script of the deposition and the questions hereinabove 
quoted, that plaintiffs’ questions had three purposes: 
first, to ascertain the names of German government offi- 
cials who allegedly had “contacts” with plaintiff von der 
Heydt, second, to secure production of statements of 
those witnesses obtained by defendants’ attorneys, or 
memoranda of interviews prepared by said attorneys and, 
failing that, third, to ascertain the contents of said state- 
ments or memoranda. Defendants have, in most in- 
stances, supplied the names of the persons whose iden- 
tity was sought, but have refused to produce the state- 
ments of witnesses or memoranda of interviews with wit- 
nesses. In the papers submitted in opposition to the 
companion motion for such production, defendants have 
set forth the grounds for such refusal. 


Defendants, for the same reasons, and believing that 
plaintiffs were not entitled to the same information by 
indirection, declined to supply information which amounted 
to a disclosure of the contents of such documents or 
memoranda. An examination of the questions quoted 
above indicates that this is exactly the type of infor- 
mation sought to be obtained from these questions. Ques- 
tions as to the nature of the contacts between plaintiff 
von der Heydt and the respective persons named in the 
questions, if answered, would obviously lead only to fur- 
ther questions as to when, where and how such contacts 
were made and questions calling for the details thereof. 
Since the Attorney General’s knowledge of these matters 
is derived only from the statements of the persons named, 
the questions are in effect calling for the contents of the 

statements, which defendant Attorney General does 
1079 not believe he is required to furnish in discovery 

proceedings. It is defendants’ position that such 
matters are part of the work product of the lawyer and 
the objections quoted above make this position clear. In 
the accompanying memorandum of points and authorities 
on this motion, the legal grounds for such a refusal to 
answer are set forth. 
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Moreover, with respect to the fourth question e¢alling 
for information as to whether the Attorney General has 
made any investigation to verify information obtained 
from the witness Gisevius, the question was objected to 
upon the additional ground that it called for information 
as to the scope and extent of defendants’ investigation of 
this case and this information which was not deemed a 
proper subject of inquiry nor relevant or material to the 
issues herein. This objection is also discussed ‘in its 
legal aspects in the accompanying memorandum of points 
and authorities. | 





It should also be noted that the first two questions 
relate to the witness Lahousen. As already stated, de- 
ponent was afforded the privilege of correcting or sup- 
plementing his answers. In fact, at page 55 of the Spe 
tion deponent said: 


Yes, although I should like to check some of the 
names I have given you. I may have been in error 
about some of them having had such contacts, 


Pursuant to that privilege, deponent advised plaintiffs’ 
counsel as early as July 13, 1955 that, upon checking the 
statement of Mr. Lahousen, he had found that this wit- 
ness did not know plaintiff and had had no contacts with 
him. Consequently, these questions become irrelevant to 
the issues in this action, or, if necessary, these questions 
could be answered in the negative. 


The first question appearing on page 2 of the motion 
under the classification of questions to which answers 
had been promised does not belong in that category. De- 
ponent, at the deposition, was under the impression that 
this question called only for a listing of the statements 
of witnesses or memoranda of interviews with witnesses. 
Upon receipt of the transcript of the deposition on July 

7, 1955, deponent and defendants’ attorneys real- 
1080 ized that this question called for a listing of vir- 
tually every document in defendants’ files, includ- 
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ing interoffice memoranda between defendants’ attorneys, 
correspondence with other government agencies, ete. Con- 
sequently, at least as early as July 13, 1955, in a confer- 
ence with plaintiffs’ counsel, deponent advised such coun- 
sel that he would not supply the information requested, 
since he deemed the information sought to be beyond the 
proper scope of discovery. In any event, defendants do 
not believe they are required to list for plaintiffs’ benefit 
uncounted documents consisting largely of memoranda 
exchanged between attorneys for the defendants, includ- 
ing memoranda exchanged between attorneys for the de- 
fendants in Washington and attorneys in the Overseas 
Branch in the Department of Justice in Germany, dis- 
cussing the statements obtained, commenting on the is- 
sues in the case and containing the mental impressions, 
opinions and conclusions of said attorneys. The accom- 
panying memorandum of points and authorities sets forth 
the legal basis for such refusal. 


As to the remaining questions which defendants have 
agreed to answer, in several instances the answers have 
already been supplied. On July 13, 1955, defendants’ 
attorneys gave plaintiffs’ counsel informally a descrip- 
tion of the documents which are made the basis of the 
companion motion and a few days thereafter supplied 
the same description in written form as a supplement to 
the deposition. Thus, for example, the question on page 
26 of the transcript, and appearing at the bottom of 
page 2 of the present motion, calls for an identification 
of the statement of Anni Kielmann. Not only has this 
information been furnished, but the interrogation of Anni 
Kielmann as described by defendants is one of the items 
of plaintiffs’ companion motion for production of docu- 
ments. As to the remaining questions, deponent was un- 
der the impression from conversations with plaintiffs’ 
counsel on July 13, 1955 that the latter had received the 
answers he wanted for the present and that the balance 
could await the determination of the production issue. 
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That this is true is evidenced by the fact that the prob- 

lem of whether defendant was required to! answer 
1081 most of the questions would be obviated if plain- 

tiffs were successful in obtaining such production. 
Deponent conveyed this understanding to plaintiffs’ coun- 
sel on August 2 or 3, 1955 and was then advised that he 
was in error. Instead of affording defendants time to 
supply the answers requested, the instant motion was 
served and filed on August 3, 1955. Under the circum- 
stances, defendants will be prepared to supply the an- 
swers to these questions at or shortly after the argument 
of this motion, with the exception of the question appear- 
ing on page 24, line 5, of the deposition and on page 2 of 
plaintiffs’ motion, which calls for the contents of! the in- 
terrogation of Mr. Duesterberg and which is thus objec- 
tionable upon the grounds previously noted. 


In view of the foregoing, and in view of the legal au- 
thorities cited in the accompanying memorandum of points 
and authorities, it is respectfully submitted that plain- 
tiffs’ motion should be denied. 


* * * * 
1090 Filed Aug. 18, 1955 
ORDER 


Motion of plaintiff, filed August 1, 1955, is overruled. 
The written statements referred to in the motion are 
statements of witnesses obtained by counsel for the de- 
fendant and are a part of the work product of counsel. 
Item No. 8 in the motion asks for so much of a memo- 
randum by Charig, as contains statements made by Steeg- 
mann. A statement as to a statement made by someone 
else is not admissible. Item No. 9 in the motion,: if not 
work product, would be subject to the same objection as 
applies to Item No. 8. It would be hearsay. 
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Plaintiff is entitled to the names of witnesses and an 
inspection of documentary evidence which the defendant 
intends to offer in evidence, but is not entitled to state- 
ments of witnesses obtained by counsel for the defendant, 
nor is he entitled to mere hearsay or statements by one 
person as to what some other person told him. UEBER- 
SEE FINANZ-KORPORATION v. BROWNELL, Civil 
Action 26453, March 31, 1955. Chief Judge Laws (not 
reported). 


R. N. Wilkin 
Judge 
1091 Filed Aug. 18, 1955 
ORDER 


Plaintiff’s motion to compel answers, filed August 5, 
1955, is overruled, except as to the second question on 
page 2 of the Motion, referred to as “p. 55, 1. 16:” As 
to that question, the defendant should inform the plain- 
tiff of any documentary evidence which the defendant 
expects to offer in evidence, and afford the plaintiff an 
opportunity to examine such documentary evidence. By 
the phrase “documentary evidence,” the Court does not 
include written statements of witnesses obtained by coun- 
sel for the defendant. 


The objections of the defendant to all other questions 
in this motion are sustained—the affidavit of Myron C. 
Baum, filed August 10, 1955, has supplied such informa- 
tion as the plaintiff is entitled to under his motion. 


The plaintiff has failed to show good cause for the pro- 
duction by the defendant of any evidence other than that 
which the defendant expects to offer in evidence. 


R. N. Wilkin 
Judge 
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* a * * 


DEFENDANTS’ MOTION FOR DISCOVERY AND IN- 
SPECTION UNDER RULE 34 AND FOR ORDER 
UNDER RULE 37 COMPELLING PLAINTIFF 
EDUARD VON DER HEYDT TO ANSWER INTER- 
ROGATORIES 


Defendants move the Court (1) for an order aii iiias 
plaintiff Eduard von der Heydt to produce and permit 
defendants to inspect and to copy or photograph the fol- 
lowing documents: 


1. All books of account, records, ie or 
other documents of Von der Heydt’s Bank N.V., Zand- 
voort, Netherlands, for the period from September 1, 
1939 to and including the year 1948. 


2. All books of account, records, a ee or 
other documents of Internationale Kunstvereeniging N.V., 
Zandvoort, Netherlands, for the period from September 
1, 1939 to and including the year 1945. 


3. All books of account, records, correspondence or 
other documents in the possession of Mrs. Margareta B. 
M. Huyer, Zandvoort, Netherlands, or Professor George 
M. G. Henry Russel, Amsterdam, Netherlands, relating to 
the aforementioned corporations or to any other /busi- 
ness activities of plaintiff Eduard von der Heydt for the 
period from September 1, 1939 to and including the year 
1945. ; 


4, All correspondence and other documents between 
plaintiff Eduard von der Heydt, Von der Heydt’s Bank, 
N.V. or Internationale Kunstvereeniging N.V., and the 
Niederrheinische Bank, Wesel, Germany, relating to the 
period from Sentanber 1, 1939 to and including the, year 
1945, including, but not fimitad to: : 


a. Letter dated November 24, 1942 from paint von 
der Heydt to Niederrheinische Bank. 
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b. Letter dated November 26, 1942 from plaintiff von 
der Heydt to Niederrheinische Bank requesting transfer 
of property to Internationale Kunstvereeniging N.V. 

e. Letter dated November 26, 1942 from Internationale 

Kunstvereeniging N.V. to Niederrheinische Bank. 
1093 d. Letter dated December 3, 1942 from Nie- 
derrheinische Bank to Von der Heydt’s Bank, N.V. 

e. Letter undated from Niederrheinische Bank to plain- 
tiff von de Heydt acknowledging receipt of three letters 
from von der Heydt in November, 1942. 

f. Letter dated November 26, 1942 from plaintiff von 
der Heydt to Niederrheinische Bank requesting transfer 
of property to Internationale Kunstvereeniging N.V. be- 
fore end of the year. 

g. Contract dated December 3, 1942 transferring prop- 
erty from ‘Von der Heydt’s Bank N.V. to Internationale 
Kunstvereeniging N.V. 

h. Permit or license of German authorities for the 
above transfer. 


5. All books of account, records, statements of ac- 
count, checks or check stubs or other documents or corre- 
spondence, or copies thereof, for the period from Septem- 
ber 1, 1939 to and including the year 1945, with or re- 
lating to: 


a. Union Bank of Switzerland (Schweizerische Bank- 
gesellschaft) 

b. Niederrheinische Bank 

e. Von der Heydt-Kersten and Soehne 

d. Internationale Kunstvereeniging 

e. Bank voor Handel en Scheepvart 
in the possession, custody or control of plaintiff von der 
Heydt and filed in folders as stated by said plaintiff in 
his answers to defendants’ interrogatories (Nos. 1 and 
2), copies of which are hereto annexed. 


6. All correspondence, or copies thereof, with or re- 
lating to the following persons since September 1, 1939: 
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Heinrich Luebke 
George M. G. Russel : 
Kurt Schlessiger ! 
Elisabeth Schunk nee Peetz 
including all documents filed in folders in plaintiff von 
der Heydt’s possession, custody and control labelled, ac- 
cording to said plaintiff's answers to defendants’ inter- 
rogatories (Nos. 5 and 6), copies of which are hereto 
annexed, as follows: | 

e. Res Immobiles Co. | 
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f. v. Stohrer 

g. Thyssenbank 

h. Russel 

i. Meister, Milano 

j. Schlessinger 

k. Schunk-Peetz 

]. Von der Heydt-Kersten & Soehne 

m. Bank voor Handel en Scheepvart 
n. Niederrheinische Bank 


1094 7. All documents in the possession of Fides 

Union Fiduciarie, Zurich, Switzerland, relating to 
the plaintiffs herein or to property held for the account 
of or owned by plaintiffs in Germany, the Netherlands, 
Norway, Denmark, Italy, Luxembourg and Switzerland, 
including shares of stock in corporations incorporated in 
such countries, and including correspondence or copies 
thereof relating to or with any of the plaintiffs herein, 
all for the period from September 1, 1939 to and angina 
ing the year 1945. 


8. All documents or true copies thereof, eneluiding 
statements of account, checks or cancelled checks, in the 
possession of the Union Bank of Switzerland (Schweize- 
rische Bankgesellschaft) relating to an account or  ac- 
counts with said bank or any of its branch offices main- 
tained in the name or names of any of the plaintiffs 
herein, including correspondence, or copies thereof, with 
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or relating to any of said plaintiffs, and including all 
documents held by or in the possession of said bank re- 
lating to property held by plaintiff von der Heydt, as re- 
ferred to in his answers to defendants’ interrogatories 
(Nos. 11, 19 and 23), copies of which are hereto annexed, 
all for the period from September 1, 1939 to and includ- 
ing the year 1945. 


Plaintiff Eduard von der Heydt has possession, cus- 
tody or control of the foregoing documents. Said docu- 
ments constitute or contain evidence relevant to the sub- 
ject matter of this action as more fully shown in the 
affidavits of James D. Hill and Gerard F. Charig hereto 
attached. 


Defendants move the Court (2) for an order compell- 
ing plaintiff Eduard von der Heyit to answer that part 
of defendants’ interrogatory No. 23, served upon him on 
June 28, 1955, reading as follows: 


If any of the documents are no longer in plaintiff 
Eduard von der Heydt’s possession, custody, or con- 
trol because of loss or destruction, state when and 
how such loss or destruction occurred. 


Dated: November 23, 1955 


1096 Filed Nov. 23, 1955 
AFFIDAVIT 
District of Columbia, SS.: 
James D. Hill, being duly sworn, deposes and says: 


I am an attorney in the Department of Justice and one 
of the attorneys for the defendants herein. I am Chief of 
the Litigation Section, Office of Alien Property, Depart- 
ment of Justice, and I am fully familiar with the facts 
and circumstances of this case. This affidavit is sub- 
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mitted in support of defendants’ motion to require plain- 
tiff Eduard von der Heydt to produce and make available 
to defendants certain documents as more fully described 
in the attached motion and to require said plaintiff to 
answer a designated portion of defendants’ interrogatory 
No. 23. | 


This action is a suit for the recovery of property wtsied 
by the Attorney General pursuant to the Trading with 
the Enemy Act, as amended. It is being defended, as 
stated in the pre-trial order of Judge Keech, upon’ the 
ground that all of the plaintiffs are barred from re- 
covery by reason of the activities of plaintiff voni der 
Heydt on behalf of and as an agent of the German gov- 
ernment, his activities in doing business within countries 
with which we were at war or within countries occupied 
by our enemies, and his enemy taint. The true nature of 
plaintiff von der Heydt’s activities is, of course, well 

known to him. In fact, such activities are matters 
1097 peculiarly within his own knowledge. Plaintiff von 

der Heydt, however, does not admit such activities. 
Defendants, therefore, must prove such activities in major 
part through the testimony of other persons with whom 
plaintiff von der Heydt had dealings and through docu- 
ments in plaintiff’s possession, custody or control or else- 
where. Evidence as to some of these activities of plain- 
tiff von der Heydt has recently been adduced through the 
depositions of witnesses in Germany taken in September 
of this year, attended by Mr. Moskovitz, attorney for 
plaintiffs, and deponent as attorney for ice 


Items 1, 2 and 3 


Records of Von der Heydt’s Bank and Internationale 
Kunstvereeniging N.V. 


According to information in the possession of dthae. 
ants, plaintiff von der Heydt received monies from the 
German Intelligence Service (Abwehr) for transmittal to 
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German intelligence agents. Part of these monies were 
transmitted to said plaintiff through Von der Heydt’s 
Bank N.V., Zandvoort, Netherlands, a private banking 
corporation wholly owned by said plaintiff. The funds 
were then, in turn, transmitted to agents through that 
bank. In addition, plaintiff von der Heydt, ‘Von der 
Heydt’s Bank N.V. and another Dutch corporation wholly 
owned by said plaintiff, Internationale Kunstvereeniging 
N.V., were doing business within The Netherlands and in 
Germany during the period in which the United States 
was at war with Germany and The Netherlands were 
occupied by the military forces of Germany. Plaintiff 
von der Heydt, in additional to being sole stockholder, 
was also executive or managing director of these corpo- 
rations. On the basis of such information, defendants’ 
attorneys attempted to conduct an investigation in The 
Netherlands and in the course of such investigation inter- 
viewed Mrs. Margareta Huyer and Professor George 
Russel, both residents of that country. Mrs. Huyer is 
the widow of an employee of plaintiff von der Heydt, 
Johannes Huyer, who had taken care of von der Heydt’s 
affairs in The Netherlands from 1936 until his death in 
January 1955. Professor Russel was employed by plain- 
tiff, so far as defendants are presently informed, as a 
tax consultant to the two Dutch corporations above 
named. 


1098 As appears from the annexed affidavit of Gerard 

F. Charig, Mrs. Huyer and her son were inter- 
viewed on May 20 and 21, 1955 and disclosed that all of 
the books, records and correspondence of the two Dutch 
corporations for the period from 1939 through 1945 as 
well as books, records and correspondence relating to 
other business activities of plaintiff von der Heydt for 
the same period were in Mrs. Huyer’s possession as an 
employee of plaintiff von der Heydt. Mrs. Huyer stated 
at that time, however, that she could not permit any rep- 
resentative of the defendants to examine such books, ree- 


re 
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ords or correspondence without the consent of plaintiff 
von der Heydt. At approximately the same time, Pro- 
fessor Russel was also interviewed and disclosed that he 
had certain information relating to the affairs of these 
Dutch corporations. In the latter part of July, 1955 de- 
fendants were advised by Professor Russel that he had 
received from Mrs. Huyer the books, records and corre- 
spondence which, according to the annexed affidavit of 
Gerard F. Charig, were formerly in Mrs. Huyer’s pos- 
session. Professor Russel at that time advised that, al- 
though some records were now missing, with plaintiff’s 
consent the remaining documents could be inspected by 
defendants’ representatives. Accordingly, defendants: on 
July 28, 1955 served notice of the taking of the deposi- 
tion of Professor Russel, among others, at Amsterdam, 
Nethe.lands, on September 19, 1955. 


In August, 1955 Mr. Charig saw the documents: in 
Professor Russel’s office in Amsterdam and found that 
they consisted of 31 ledgers and books of account and 4 
folders of correspondence, most of them in the Dutch 
language, which Mr. Charig was not able to read. Ac- 
cordingly, full inspection was deferred. Mr. Charig, how- 
ever, arranged for the photostating of certain documents 
and these photostats were thereafter delivered to him. 
Thereafter, during the taking of the deposition of anotlie: 
witness in this action in Dusseldorf, Germany, on Sep- 
tember 15, 1955, plaintiffs’ attorney raised a question as 
to the testimony of Professor Russel and as to whether 
these documents would be produced. After some colloquy 
between counsel, plaintiffs’ attorney acknowledged that 
his client had previously consented to the examination by 
defendants of these documents but now stated that, while 
he would interpose no objection to Professor Russel’s 
testifying, he refused to answer whether he would permit 
Professor Russel to produce the documents in question. 

This colloquy appears in the transcript of deposi- 
1099 tion of Martha Weber, pp. 43-50 on file with pis 
Court. 
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At 6 P.M. in the evening of the same day, plaintiffs’ 
attorney, Mr. Moskovitz, stated to me that he would not 
agree to the production of the documents in Professor 
Russel’s possession. He further informed me that he 
would not agree to any production on the part of plain- 
tiffs, as long as the order of Judge Wilkin of August 18, 
1955 denying his motion for production of certain state- 
ments of witnesses obtained by defendants’ attorneys re- 
mained in effect. Not content with this defiant attitude, 
plaintiffs’ attorney, Mr. Moskovitz, further stated that 
he would not consent to production of any documents by 
plaintiffs, whether defendants were entitled to such pro- 
duction or not, until he had been given an opportunity 
to inspect “every scrap of paper” in defendants’ files. In 
fact, earlier that day, in the course of the taking of the 
deposition of the witness Gorissen, plaintiffs’ attorney re- 
peatedly stated that he would not discuss production of 
documents in his possession, custody or control unless 
and until “the Department of Justice reverses the order 
of Judge Wilkin” and until the Department had pro- 
duced all the documents in its possession. (See Transcript 
of Josef Gorissen, on file with this Court, pp. 38-40, 59, 
61). These statements were made notwithstanding two 
separate orders of Judge Wilkin, sitting as Motions Judge 
in this Court, denying plaintiffs the relief requested by 
them. 


In the morning of September 16, 1955, Mr. Charig, an 
attorney for defendants, telephoned Professor Russel in 
Amsterdam and was informed by him that plaintiffs’ at- 
torney, Mr. Moskovitz, had directed him not to produce 
any documents and that he, therefore, would not do so. 
Upon the taking of the deposition of Professor Russel in 
Amsterdam on September 19, 1955 the witness identified 
certain photostats previously delivered to defendants, but 
refused to produce the books and records held by him. 


That defendants are entitled to production of the docu- 
ments sought can hardly be seriously questioned. As 





| 
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| 
stated above, defendants are contending herein that plain- 
tiff von der Heydt was an agent of the German govern- 
ment by reason of his activities for the German Intelli- 
gence Service, was doing business within enemy territory, 
and was enemy tainted. Each of these contentions, if 
proven, would establish plaintiff von der Heydt as 
1100 an enemy and would bar his recovery herein under 
the Trading with the Enemy Act. Documents re- 
ferring to the receipt and transmission of funds for the 
German Intelligence Service through the Von der Heydt 
Bank in The Netherlands are obviously relevant to! the 
issues herein, for they would tend to establish plaintifi’s 

status as an enemy agent or as enemy tainted. | 


Moreover, as fully appears from the annexed affidavit 
of Gerard F. Charig, the documents in question contain 
correspondence during the war between plaintiff von der 
Heydt and his employee, Mr. Huyer, containing reports 
on the state of von der Heydt’s business affairs and! von 
der Heydt’s instructions to his employee on the conduci 
of such affairs. This correspondence was continued sev- 
eral times weekly. Since the question as to whether 
plaintiff von der Heydt was doing business in The Neth- 
erlands, in Germany or in other enemy countries is prop- 
erly in issue in this action, documents which demonstrably 
relate to the conduct of such business are obviously rele- 
vant to that issue. 


It appears that Von der Heydt’s Bank N. V. was: ie 
solved on December 31, 1942, one year after a state of 
war came into existence between the United States and 
Germany, and, further, that the assets of this dissolved 
corporation and its business affairs were taken over and 
thereafter conducted by the other Dutch corporation 
owned by plaintiff, Internationale Kunstvereeniging N.V. 


That the documents are in the possession, custody or 
control of plaintiff von der Heydt is manifest. Mrs. 
Huyer, in whose possession they were initially found, is, 

| 
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as appears from the annexed affidavit of Gerard F. 
Charig, an employee of von der Heydt. Mrs. Huyer then 
delivered some or all of these documents to Professor 
Russel, who is also an employee of plaintiff von der 
Heydt for present purposes since he is a tax consultant 
for von der Heydt or the latter’s Dutch corporations who 
was hired or retained by von der Heydt himself. What- 
ever may be the actual situation as to possession or cus- 
tody, it is readily apparent that the documents are under 
plaintiff von der Heydt’s control. Mrs. Huyer would not 
make them available for inspection in the absence of von 
der Heydt’s consent; Professor Russel then stated that 
he was permitted to make the documents available by von 
der Heydt; and finally, von der Heydt’s attorney, Mr. 

Moskovitz, refused to permit the witness to produce 
1101 the documents, directed the witness not to do so 

and Professor Russel now refuses to do so. The 
sole obstacle to the production of these documents, there- 
fore, is the withholding of consent by plaintiff or his at- 
torney. Since von der Heydt is a party to this action, 
such consent can be compelled by this Court under the 
Rules of Civil Procedure. 


The evidence contained in the documents sought can be 
obtained only through plaintiff von der Heydt or with his 
consent. Professor Russel admittedly knows little of the 
affairs of these Dutch corporations other than their finan- 
cial status, since he was employed or retained to handle 
their tax matters. Mr. Huyer, who would have full knowl- 
edge of the matters to which the documents relate, is 
dead, and his widow purports to have little knowledge of 
transactions of past years. Defendants, in order to es- 
tablish their contentions, are entitled to inspect books 
and records relating to matters evidencing activities of 
plaintiff von der Heydt on behalf of the German govern- 
ment and his activities in doing business in enemy terri- 
tory. Good cause for production is, therefore, clearly 
shown. Indeed, plaintiffs have advanced no valid reason 
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for refusing to permit production other than a wilful and 
stubborn refusal (based apparently on personal pique) 
to permit defendants to inspect documents because plain- 
tiffs had not been able to obtain production of documents 
which this Court found they were not properly entitled 
to obtain. ! 


The above observations apply specifically to Items 1 
and 2 of the instant motion. They are also applicable to 
Item 3, which calls for the production of documents re- 
lating to other business activities of plaintiff von der 
Heydt. This item is so phrased because, as the Court 
will note from the annexed affidavit of Gerard F. Charig, 
both Mrs. Huyer and her son stated that the documents 
then in their possession also related to other business 
activities of von der Heydt during the war. Such other 
activities, whether or not they relate to the two Dutch 
corporations named, are also relevant on the ne of 
doing business within enemy territvry. 


Item 4 


Records of Niederrheinische Bank, Wesel, Germany 


On September 15, 1955, defendants’ attorneys 

1102 took the deposition of Josef Gorissen, an official of 
the Niederrheinische Bank in Wesel, Germany. At 

that deposition Mr. Gorissen testified that plaintiff von 
der Heydt was a member of the Board of Directors of 
that bank until 1943 and owned stock of that bank, either 
personally or through a corporation wholly owned by him, 
until 1943. In addition, he testified that the bank! man- 
aged certain income producing properties in Germany for 
plaintiff von der Heydt or his Dutch corporations above 
named. Upon his appearance for the taking of his de- 
position in Dusseldorf, Germany, Mr. Gorissen produced 
a file of correspondence between the bank and plaintiff 
von der Heydt which had not been disclosed to defend- 
ants’ attorneys in prior interviews. Upon examination 
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of this correspondence, it was revealed that some or all 
of the documents related to and contained instructions 
from plaintiff von der Heydt as to the handling and man- 
agement of the German properties. Mr. Gorissen stated 
that he would permit the documents in this file to be 
made part of the record by being marked for identifica- 
tion if plaintiff von der Heydt’s representative would 
agree. At this point plaintiffs’ attorney, Mr. Moskovitz, 
stated that he would not agree to these documents being 
produced or to the production of any documents until 
“the Department of Justice reverses the order of Judge 
Wilkin” of August 18, 1955. Accordingly, the documents 
were not marked and defendants have been denied access 
to them solely because of the obstruction of plaintiffs’ 
attorney. 


These documents, containing evidence as to von der 
Heydt’s instructions for the management of property in 
Germany during the war, are clearly and directly relevant 
to the issue of doing business in enemy territory. While 
the documents may be in the possession of the Niederr- 
heinische Bank, they have been placed under plaintiff von 
der Heydt’s control by the bank’s willingness to produce 
them provided only that plaintiff von der Heydt or his 
attorney would agree. Discovery procedures are not, 
however, dependent upon the kindliness of opposing coun- 
sel. The instant motion seeks to require the consent of 
plaintiff von der Heydt to the production of these docu- 
ments in the exercise of the Court’s power under Rule 34. 
Since these documents and the information therein can 
be obtained only through production by said plaintiff or 
with his acquiescence, good cause for their production is 

clearly shown. 


1103 Plaintiffs’ attorney’s objection to production of 

all documents seems to be based on the orders of 
Judge Wilkin of August 18, 1955. It is, therefore, ap- 
propriate to mention them briefly. Plaintiffs filed two 
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motions which were heard by Judge Wilkin in this Court: 
one to obtain production of statements of witnesses ob- 
tained by defendants’ attorneys, the other to compel the 
Attorney General to answer certain questions upon the 
taking of his deposition. The first motion was resisted 
upon the ground that the documents sought called for the 
work product of defendants’ attorneys and that the wit- 
nesses in question were available to plaintiffs. (In fact, 
most of the persons in question were persons whose de- 
positions have recently been taken in Europe). Judge 
Wilkin sustained this refusal, citing a decision of | Chief 
Judge Laws in another case to the same effect. In the 
second motion, plaintiffs sought to obtain answers upon 
oral deposition to questions calling for the contents of 
statements of witnesses and to questions seeking a listing 
of all documents of any kind in defendants’ possession 
relating to this action. As to the contents of statements, 
the motion was resisted on like grounds of work product 
of defendants’ attorneys, and as to listing of documents 
it was resisted upon the ground that the questions ‘called 
for an inventory of defendants’ files, including a multi- 
tude of memoranda exchanged among defendants’ ‘attor- 
neys. Judge Wilkin likewise sustained this refusal. 
These orders of Judge Wilkin, however, have no relation 
to documents in the possession, custody or control of 
plaintiff von der Heydt which are not statements of wit- 
nesses, are not work product of plaintiffs’ attorneys and 
are not otherwise privileged. 


Moreover, although the orders of Judge Wilkin refer 
to documents to be offered in evidence, defendants have 
not adhered to this strict requirement. Defendants, 
rather, have voluntarily delivered to plaintiffs and will 
continue to deliver to plaintiffs such documents which 
they may obtain hereafter as do not constitute work _prod- 
uct of the attorney and are not otherwise privileged or 


beyond the scope of proper discovery procedures. | 
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Item 5 


Documents Relating to Union Bank of Switzerland and 
Other Corporations 


By interrogatories served upon the attorneys for 
1104 plaintiff von der Heydt on June 28, 1955, defend- 
ants sought to obtain information as to the nature 
and description of the documents sought herein and other 
documents in said plaintiff’s possession, custody or con- 
trol. Answers to these interrogatories were received on 
September 20, 1955. Although by agreement of counsel, 
plaintiff was permitted to describe the documents by 
folders, the answers contain what may best be described 
as very meager descriptions of the documents. Copies 
of the interrogatories and the answers thereto are an- 
nexed as Exhibits A and B, respectively. 


In answer to interrogatories 1 and 2, seeking informa- 
tion as to whether plaintiff von der Heydt had any docu- 
ments relating to certain named corporations, plaintiff 
replied that he had documents relating to the corpora- 
tions named in Item 5 of the annexed motion and that 
these documents were in Ascona, Switzerland where plain- 
tiff now resides. Defendants request that plaintiff pro- 
duce these documents admittedly within his possession, 
custody and control, since it is believed that they are 
relevant to plaintiff’s status as an agent of the German 
government and to his status as an enemy by virtue of 
doing business in enemy territory. 


In addition to the remittances transmitted by the Ger- 
man Intelligence Service to the Von der Heydt Bank in 
the Netherlands, the evidence has so far disclosed that 
substantial sums were remitted to plaintiff von der Heydt 
in Switzerland after the Netherlands was occupied by the 
German military forces in 1940. These remittances were 
deposited by plaintiff in a bank account or accounts main- 
tained by him with the Union Bank of Switzerland. Con- 
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sequently, documents relating to said accounts are. clearly 
relevant on the issue of plaintiff’s activities for the Ger- 
man Intelligence Service. Production of these documents 
a of the annexed motion. 


is therefore sought in Item 5 


As previously noted, defendants are also contending 
that plaintiff von der Heydt was doing business within 
enemy territory. One of the aspects of doing business 
involves the Niederrheinische Bank, previously discussed 
in Item 4 above, wherein defendants seek production of 
certain documents held by that bank and now! under 
plaintiff’s control. In addition to the documents held by 

the bank, it now appears from plaintiff von der 
1105 Heydt’s answers to defendants’ interrogatories that 

plaintiff himself also has documents relating to 
that Bank. For the reasons stated under Item 4, these 
documents, as described in Item 5 b of the — mo- 
tion, should also be produced. ! 


Another aspect of the doing business issue is i be 
found in the transactions between plaintiff von der Heydt 
and his brother August von der Heydt who was a member 
of the firm of Von “der Heydt-Kersten & Son in Germany. 
While defendants are not fully informed as to the nature 
of the transactions between plaintiff and his brother or 
his brother’s company, it appears that during the war 
plaintiff undertook negotiations with his brother looking 
toward the transfer of certain shares to plaintiff in Swit- 
zerland in order to protect German interests in the event 
of an Allied invasion of Western Europe. Plaintiff’s 
brother is now deceased and plaintiff has stated that he 
does not have in his possession any correspondence with 
his brother. He has stated, however, that he possesses 
certain documents relating to his brother’s company and 
these should be produced as requested in Item 5 ¢ of the 
annexed motion in order that the true nature of the trans- 
action described above and other transactions may be 
disclosed. Such transactions, if proven, would be clearly 
relevant to the issue of doing business. 
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In his answers to defendants’ interrogatories, plaintiff 
von der Heydt has admitted that he possesses certain 
documents relating to Internationale Kunstvereeniging 
N:V. For the same reasons as those stated under Items 
1, 2 and 3 above, the documents in plaintiff’s possession 
in Switzerland relating to that corporation should be 
produced as requested in Item 5 d, as well as those docu- 
ments now located in the Netherlands. 


Remittances from the German Intelligence Services to 
plaintiff in the Netherlands through Von der Heydt’s 
Bank were, defendants are informed, at least in part 
transmitted through the Bank voor Handel en Scheepvart 
in the Netherlands. Since plaintiff von der Heydt ad- 
mittedly has documents relating to his transactions with 
the latter Bank in his possession, it is apparent that 
these documents are relevant to the issues of plaintiff’s 
activities on behalf of the German Intelligence Services. 
Documents relating to this Bank should therefore also be 
produced as requested in Item 5 e. 


1106 Item 6 
Correspondence in Plaintiff von der Heydt’s Files 


In answer to defendants’ interrogatories 5 and 6, plain- 
tiff von der Heydt has stated that he has correspondence 
in his possession relating to or with the persons listed 
under a, b, c and d of Item 6 of the annexed motion. He 
has also stated that these documents are to be found in 
folders labelled as set forth in Item 6. The evidence has 
thus far disclosed that at least part of the remittances to 
plaintiff from the German Intelligence Service were made 
through the August Thyssen Bank of Berlin. Moreover, 
plaintiff has previously admitted receiving numerous re- 
mittances from that Bank during at least some of the war 
years, although he professes ignorance as to the identity 
of the true sender thereof. Two of the persons listed in 
Item 6, namely, Luebke and Schlessiger, were officials of 
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the August Thyssen Bank. Defendants are informed that 
Schlessiger is dead, but Mr. Luebke, who is still alive, 
twice agreed to testify by deposition before a United 
States Consul in Germany on specified dates in July and 
September of this year. After counsel arrived in Europe 
in September, Mr. Luebke advised me that he had changed 
his mind and would not consent to giving his testimony. 
Since plaintiff von der Heydt was admittedly engaged in 
receiving and forwarding sums of money received from 
the August Thyssen Bank, it is apparent that ‘corre- 
spondence with two officials of that Bank is relevant to 
the question of the true nature of such remittances and 
of plaintiff’s knowledge thereof. 


The other two individuals named in Item 6 were em- 
ployed by plaintiff von der Heydt in the Netherlands, 
Professor Russel as a tax consultant and Mrs. Schunk as 
plaintiff’s secretary. The scope of plaintiff’s activities 
in the Netherlands have been discussed in Items 1, 2 and 
3 above and for the reasons there stated correspondence 
with these individuals should also be required to be pro- 
duced. Since plaintiff has described this correspondence 
as being contained in folders labelled as stated in Items 
e through n, the folders themselves should be produced 
for defendants’ inspection. 


Item 7 


Documents of Plaintiff von der Heydt’s Agent, Fides 
Union Fiductaire 


In answer to defendants’ interrogatories 19, 21, 

1107 22 and 23, relating to property held by plaintiff 
von der Heydt in enemy or enemy occupied coun- 

tries and to his interests in corporations or companies in 
such countries, plaintiff von der Heydt answered, ‘‘see 
declaration Fides”. What declaration plaintiff refers to, 
defendants do not know. They do know that “Fides” is 
an abbrevation for Fides Union Fiduciaire of Zurich, 
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Switzerland. According to defendants’ information, Fides 
is @ company which acts as a managing agent for the 
property and business interests of its clients, of which 
plaintiff von der Heydt apparently was one. Some years 
ago, when plaintiff filed an application for the unblocking 
of his property in the United States which had been 
blocked or “frozen” under the provisions of the Trading 
with the Enemy Act and Executive Order 8389, as amend- 
ed, Fides, on behalf of plaintiff von der Heydt, supplied 
a statement and documents concerning the ownership of 
plaintiff’s property in the United States. This statement 
or “declaration” in no way relates to property held by 
plaintiff in other countries. 


Since Fides Union Fiduciaire is a company managing 
property on plaintiff’s behalf and is thus his agent, it is 
clear that documents held by it are within plaintiff von 
der Heydt’s possession, custody or control. Moreover, 
since plaintiff has referred to documents held by Fides in 
answer to interrogatories concerning property for busi- 
ness interests in enemy or enemy occupied countries, it 
is equally apparent that such documents are clearly rele- 
vant to plaintiff’s activities in doing business within en- 
emy or enemy occupied countries. Plaintiff von der Heydt 
may not escape the normal incidence of discovery by as- 
serting that relevant documents are in the possession of 
his managing agent and not in his personal possession. 
He should be required to produce those documents held 
by his agent as well. 


Item 8 
Documents of the Union Bank of Switzerland 


In answers to interrogatories 11, 19 and 23 relating to 
the existence of documents involving remittances as above 
described and relating also to property interests in enemy 
or enemy occupied countries, plaintiff von der Heydt re- 
ferred defendants to the files of the Union Bank of 
Switzerland and stated that part of the files relating to 
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his accounts were in the possession of that bank. Al- 
though defendants specifically inquired as to what 
1108 documents were held by the Union Bank, plaintiff 
von der Heydt merely stated that “part of the files” 
were in the possession of that Bank. Since the remit- 
tances which form the basis of one of the main areas of 
controversy in this action were admittedly made through 
plaintiff’s account or accounts in the Union Bank, it is 
obvious that the records of that Bank relating to such 
accounts are clearly relevant herein. ! 


Plaintiff is well aware that under the ar of 
Swiss law relating to “economic espionage” representa- 
tives of foreign governments are prohibited from inspect- 
ing documents such as those in the possession of the 
Union Bank and that any attempt by defendants’ rep- 
resentatives to inspect such documents would be futile. 
Defendants, therefore, have no opportunity to inspect the 
documents to which plaintiff has referred. Plaintiff, how- 
ever, can obtain from the Union Bank of Switzerland 
either the documents themselves or true copies of the doc- 
uments relating to his own accounts and Swiss law so per- 
mits. To that extent, the documents are within his \pos- 
session, custody or control and he should be required to 
obtain them or copies thereof in order that they may be 
made available to defendants in this action. 


The significance of these documents becomes sae 
greater when note is taken of the fact that plaintiff’s 
activities have been scrutinized in varying degrees by the 
governments of Switzerland, Norway and the United 
States since the war. Yet plaintiff, by his answers to the 
present interrogatories, indicates that many of these doc- 
uments are no longer in his personal possession. This 
fact supplies adequate reason for the belief that plaintiff 
von der Heydt destroyed documents when his activ ities 
came under scrutiny or were likely to come under scrutiny. 
In view of these facts, and in view of the fact that plain- 
tiff need only make a simple request of his bank to obtain 
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the necessary documents, they are under his control and 
he should be required to produce the documents described 
in Item 8 of the annexed motion. 


For all of the foregoing reasons, all of the documents 
described in the annexed motion should be produced for 
inspection and copying by defendants. The evidence ob- 
tainable therefrom, relating to matters exclusively within 
plaintiff’s knowledge and to documents in plaintiff’s ex- 

clusive possession, custody, or control, is not other- 
1109 wise accessible to defendants. As to the documents 

described in Items 1 through 4, defendants have no 
objection to their being produced in the Netherlands or 
Germany, as the case may be, to suit plaintiff’s conven- 
ience. As to Items 5 through 8, however, the documents 
are located in Switzerland and defendants are prohibited 
by Swiss law from inspecting the documents in that coun- 
try. Since they must therefore be sent out of Switzer- 
land, it is requested that the documents be made available 
for inspection and copying in the District of Columbia. 


As will be noted from the annexed motion, defendants, 
as part of interrogatory 23, addressed a question to plain- 
tiff von der Heydt seeking information as to the destruc- 
tion of any of the documents referred to in the inter- 
rogatories. A careful reading of plaintiff’s answers dis- 
closes that he has wholly failed to state whether or not 
any of the documents have been lost or destroyed and, 
if so, when. In view of the facts stated under Item 8 
above (p. 12), relating to the non-existence of Union 
Bank documents in plaintiff’s possession, plaintiff should 
be required to answer this proper interrogatory, since a 
full and complete answer thereto may be highly relevant 
upon the trial of the issues in this action. Defendants 
are well aware that other interrogatories have been an- 
swered incompletely or sketchily. Defendants believe, 
however, that production of the documents herein re- 
quested will supply the necessary information and there- 
fore do not insist upon technically complete answers to 
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each interrogatory at this time, if production can be ob- 
tained. The information contained in the interrogatory 
referred to however can be obtained in no other manner 
and defendants must insist upon a proper answer. 


It is therefore respectfully requested that this motion 
be granted in all respects. 


1120 Filed Nov. 23, 1955 


AFFIDAVIT 


Gerard F. Charig, being duly sworn, deposes and says: 

I am an Attorney-Adviser, employed by the Office of 
Alien Property, United States Department of Justice, as- 
signed to the Overseas Branch, at Munich, Germany. In 
May 1955 I proceeded to the Netherlands with a view of 
conducting interviews with certain persons and of secu- 
ring information, papers and documents in connection 
with the lawsuit of Eduard von der Heydt, Libertas $.A. 
and Ratio S.A., Plaintiffs, against Herbert Brownell, Jr., 
Attorney General of the United States, and Ivy Baker 
Priest, Treasurer of the United States of America, De- 
fendants, Civil Action No. 941-54, now pending in the 
United States District Court for the District of Columbia. 


In the afternoon of Friday, May 20, 1955, I personally 
called upon Mrs. Margareta B. M. Huyer, nee van Rijn- 
berk, at her residence 96 Brederode Street, Zandvoort, 
The Netherlands. Mrs. Huyer stated that she is the 
widow of Mr. Johannes N. Huyer and that her husband 
died on January 21, 1955, following a surgical operation. 
Among other things, Mrs. Huyer further stated, in sub- 
stance, that her late husband had been an employ ee of 
Baron Eduard von der Heydt from about 1936 until the 
date of his death on January 21, 1955, and had been 
charged with the management, administration and general 
safeguarding of the said Baron von der Heydt’s interests 
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and business affairs in the Netherlands, including the af- 
fairs of the N.V. von der Heydt’s Bank, Zandvoort, and 
of the N.V. Internationale Kunstvereniging, Zandvoort, 
two companies which, upon information and belief, are in- 
corporated under the laws of the Netherlands and that 
in connection with the foregoing he was in charge and 
had custody of all pertinent books, records, papers and 
correspondence. Mrs. Huyer also asserted that through- 
out the said period of employment her late husband 
received a salary from the said Baron von der Heydt, 
and that this salary constituted the only income of the 
late Mr. Huyer; that after her husband’s death on Jan- 
uary 21, 1955, the said Baron von der Heydt agreed to 
continue and did in fact continue paying a salary to 
Mrs. Huyer, and that she relies on this salary to defray 
her living expenses. She also stated that she is con- 
tinuing to perform, in essence, the same services for the 
said Baron von der Heydt which prior to his death her 
husband had been performing. She also asserted that in 
the performance of these services she is aided by her son 
Jan, born in 1930, who, she stated, has some business and 
bookkeeping experience and who is employed with a busi- 
ness firm in Amsterdam and resides together with 
her. 


1121 My interview with Mrs. Huyer took place in a 

room at the rear of her place of residence, a one- 
family building, which she described as the office in which 
her husband performed his work and which she is also 
using as her office. In response to my inquiries Mrs. 
Huyer stated that, as far as she knew, the books, records, 
papers and correspondence with reference to said N.V. 
von der Heydt’s Bank, Zandvoort, and N.V. Internationale 
Kunstvereniging, Zandvoort, as well as all other books, 
records, papers and correspondence with reference to 
those other affairs of Baron von der Heydt of which the 
late Mr. Huyer had been in charge, were being kept in 
the said office in Mrs. Huyer’s residence. Among the 
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furnishings in the office I noticed six filing cabinets, two 
desks, one tall steel or metal cupboard and one built-in 
closet on the floor of which stood a strongbox. In an- 
swer to my questions with reference to these items of 
furniture and the closet, Mrs. Huyer stated that they 
contain the aforesaid books, records, papers and corre- 
spondence. Upon my request for an examination of those 
records she explained that she is not well informed as 
as to the precise contents and arrangement of those ‘rec- 
ords. She suggested that I return the following night 
when she expected her son to be present who, she said, 
is better informed as to the said books, records ete. and 


would be better prepared to answer my inquiries. ) 


Mrs. Huyer also stated that between 1936 and her hus- 
band’s death in 1955 Baron Eduard von der Heydt ‘and 
her late husband would communicate by mail several times 
weekly, with Mr. Huyer reporting on the state of von, der 
Heydt’s business affairs and with von der Heydt giving 
instructions to Mr. Huyer, his employee. She stated 
that it is her recollection that all of the aforesaid books, 
records etc. in existence in 1942 were removed from Baron 
von der Heydt’s property located at Strandweg, Zand- 
voort, when that property had to be evacuated in 1942, 
and that she has no knowledge of any loss or destruction 
of any of the aforesaid books, records ete. Before) the 
end of the interview on May 20, 1955, Mrs. Huyer took 
several books, of average ledger size, from the strongbox 
on the floor of the built-in closet and permitted me to 
look into them briefly. I saw that they were books of 
account of the N.V. von der Heydt’s Bank. She repeated 
her suggestion that I return the following night when 
she expected her son to be present, and I did not further 
examine these books in the afternoon of May 20. I left 
Mrs. Huyer’s residence. 

At about 8 o’clock in the evening of Saturday, May 21, 
1955, I returned to the Huyer residence in Zandvoort. 
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Mrs. Huyer and her son Jan ushered me into the 
1122 living room which is on the same floor as, and 

adjacent to the office. When the conversation turned 
to the subject matter of the aforesaid books, records etc., 
Jan Huyer stated, in substance, that he, too, did not 
know very much about them. I particularly directed my 
inquiries to that part of the aforesaid books, records ete. 
that pertained to the years from 1938 or 1939 through 
1945. Both Mrs. Huyer and her son indicated that they 
did not believe that the books, records ete. for those 
years were in the adjacent office and that they were un- 
able to state where they are. Thereupon I asked whether 
they and I could not go into the adjacent office and make 
a search and an examination of all books, records ete. 
on the spot. Both Mrs. Huyer and her son told me that 
they could not permit me to conduct such an examina- 
tion, but that they would give such permission upon the 
express consent of Baron Eduard von der Heydt. I then 
said, in substance, that under those circumstances I agree 
not to conduct an examination of the contents of the said 
books, records ete. for the moment and requested that 
Jan Huyer go into the adjacent office and make as thor- 
ough a physical search as practicable and that, pending 
the completion of the search, I would remain in the living 
room. Jan Huyer left the room and went into the ad- 
jacent office. After approximately 20 minutes he returned 
to the living room and told his mother and me that “it is 
all here”. Mrs. Huyer then asked what he meant by say- 
ing “it is all here” and Jan Huyer explained, in response 
to further questions of his mother and myself, that he 
found to be in the office all of the records and books of 
account of the N:V. von der Heydt’s Bank from its or- 
ganization until its liquidation, as well as all of the 
books, records ete. of the N.V. Internationale Kunst- 
vereniging, also the correspondence between his late 
father and Baron Eduard von der Heydt, as well as other 
miscellaneous papers. He particularly stated that all of 
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these aforesaid books, records, correspondence etc. cover- 
ing the war years were on file in the said adjacent office. 
I then said that in accordance with my earlier statement 
I would not insist on examining the contents of the books, 
records, etc. at the adjacent office for the moment but 
would ask that I be led into the office for the purpose of 
being shown that the said books, records ete. are physi- 
cally there. Jan Huyer then ushered me into the ‘said 
office where about 15 books were piled on a table, in- 
cluding about nine or ten fairly heavy ledger type books 
and about five or six thinner ones. He explained that 
those were books of the N.V. von der Heydt’s Bank, He 
then pointed to the six filing cabinets, one of the desks, 

the built-in closet and the metal cupboard, and 
1123 stated that they contained the balance of the books, 

records ete. of which we had spoken. I specifically 
asked Jan Huyer whether he found the accounts of the 
August-Thyssen-Bank, Berlin, listed in the books of the 
N.V. von der Heydt’s Bank, Zandvoort, and upon exami- 
nation Jan Huyer answered in the affirmative. After a 
further brief inspection of the said office Jan Huyer and 
I returned to the living room where Mrs. Huyer had! been 
waiting. I left the Huyer residence at AEDT 10 
p.m. of May 21, 1955. 


/s/ Gerard F. Charig 


1142 Filed Jan. 6, 1956 


* * * * 


AFFIDAVIT | 


i 
| 


STATE OF NEW YORK  ) i 
COUNTY OF NEW YORK ) | 
SS.3 


IRVING MOSKOVITZ, being duly sworn, spose and 
says: 
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I am one of the attorneys for the plaintiffs herein and 
am fully familiar with the facts and issues of this action, 
and make this affidavit in opposition to defendants’ mo- 
tion for discovery and inspection. While, as will be set 
forth below, we do not, and never have in the past re- 
fused to make discovery of all of the terms mentioned in 
defendants’ notice of motion, which are in plaintiffs’ pos- 
session, custody or control, we must make it clear at the 
outset that we cannot accept defendants’ blithe assump- 
tion that, because they may be entitled to the examination 
of certain of the records and documents of the plaintiffs, 
they are, by omissions and misstatements of what has 
occurred in this action, thereby entitled to records all 
over the world not in the possession and control of the 

plaintiffs, with respect to which clearly they have 
1143 no right of examination or to require same of the 
plaintiffs. 


We regret that we must take issue with the defendants’ 
statements and the supporting affidavit as presenting a 
distorted picture of the case. The major issue in this 
case, even prior to vesting, was and is whether plaintiff, 
as a matter of fact and matter of law, was the “agent” 
of the German Government. Much of the evidence which 
the defendants already have, was voluntarily furnished 
by the plaintiff even prior to vesting. The issue was 
then and still is whether the transmittal of funds by the 
plaintiff during the war was done with knowledge of the 
source of the funds which he handled in his capacity as 
a bank, and with knowledge of the identity and nature 
of the persons to whom such payments were made. 
Whether plaintiff had that knowledge is the crucial ele- 
ment in this case and has been in sharp dispute. De- 
fendants carefully neglect to mention that the very wit- 
nesses whom they arranged to examine and who appeared 
voluntarily at their request in various cities in Europe 
were themselves in sharp disagreement on this subject. 
Defendants neglect to mention that the funds which plain- 
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tiff handled, concerning which testimony was given abroad, 
and concerning which plaintiff himself supplied evidence 
even prior to vesting, were received by plaintiff from a 
German bank and transmitted by him through banking 
channels. Since the question of the knowledge which was 
given to the plaintiff concerning the payments made i is the 
crucial issue, the examination “of those people who may 
have been in a position to give evidence as to such knowl- 
edge should only be conducted in an atmosphere in which 
free access to information has been given, and full ex- 
amination and cross-examination is permitted. There- 
fore, when the first witness called by the defendants, a 
Miss Butry, was examined at the office of the American 
Consulate in Berlin (and I may add that Miss Butry, 

an employee of the aforementioned German bank 
1144 did not furnish any affirmative testimony which 

would support the contention that the plaintiff had 
any knowledge of the source of the alleged funds) and 
was asked to produce a written signed declaration con- 
cerning such knowledge, which document she had in her 
possession at that moment and which she testified she 
typed herself, Mr. Hill, the defendants’ counsel, refused 
to allow the witness to show me her own copy of the 
statement, saying: 


“The Court in Washington has ruled that Mr. Mosko- 
vitz is not entitled to these statements. They are 
confidential communications between the witness and 
the Department of Justice. I will have to imstruct 
her not to give Mr. Moskovitz a copy until and uh- 
less the Court rules that he is entitled to one, in 
which case he will get it from us. Translate that to 
her”. (emphasis supplied). : 


After further examination during which Miss — 
testified that this was a statement which she herself had 
written and signed, and not a copy of any statement 
made or prepared by any attorney in the Department of 
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Justice, Mr. Hill was asked whether ne stul maintained 
his objection, to which he answered: 


“MR. HILL: I certainly do. Mr. Moskovitz, you 
have taken this before the Court in Washington and 
the Court has ruled that you are not entitled to it,* 
and you are attempting to evade an order of the 
Court in this case, and you should be honest enough 
to tell the witness that you are doing that. 

“MR. MOSKOVITZ: I have to take grave excep- 
tion to that. The court ruled that I am not entitled 
to the ‘work product’, so-called, of the files of the 
Department. This evidently, and very evidently, is 
not the work product of the department. This is a 
statement prepared by and typed by the witness, and 
signed by the witness, and delivered to the Depart- 
ment of Justice. I take grave exception to your 
statement that this was in any way ruled on by the 
Court and we shall have a further ruling in due 

time. 

1145 “MR. HILL: That is all right with me. 

You are entitled to go before the Court and ask 
for a ruling and if the Court sustains you, we will 
immediately give you a copy of it, but you are not 
entitled to go behind the back of the Court and get 
a statement which the Court has just ruled you are 
not entitled to have. 

“MR. MOSKOVITZ: Mr. Hill, the fact remains 
that I never saw this witness until she walked into 
this room, and the fact remains that I never spoke 
to her and never asked her for anything before but 
asked for this document in your presence, in the 
presence of the Vice Consul, and in the presence of 
all the people in this room, and I made no effort to 
obtain this statement before. You made your ob- 





* As a matter of fact, this particular document was not asked 
for, and the Court did not rule on it. 
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jection and I do not abide by it, but you will concede 
that I used no force, restraint or subterfuge © on this 
right. 

“MR. HILL: I agree that you did not use ans 
or restraint but you are guilty of subterfuge. 

“MR. MOSKOVITZ: You have a right to: make 
the objection and since you have made the objection, 
I refrain from further action. I do not concede that 
I tried to go in back of this witness in any way 
whatsoever.” 


Prior to the close of the examination, the fatlowing 
colloquy took place between Mr. Hill and myself - 


“MR. MOSKOVITZ: I ask you once more, Mr. 
Hill, if you will permit the witness to present the 
first document which she says she typed and Bespared 
and signed in 1950? 

“MR. HILL: Absolutely not, not until and ivalans 
you get a court order to have it. We have been be- 
fore the Court, and the Court has ruled, and I am not 
going to change until and unless the Court rules 
otherwise. | 

MR. MOSKOVITZ: I want to note here for the 
record that the refusal to permit the witness to pre- 
sent this document is highly prejudicial to the cross- 
examination. I have no further questions.” | 


It is therefore important to note, which Mr. Hill omitted 
to mention, that from the very beginning of the exami- 
nation conducted abroad, Mr. Hill used the orders of 
Judge Wilkins as a shield to hamper and prevent neces- 
sary cross-examination of the witnesses called by the de- 
fendants to testify on the issues presented by the defend- 
ants. Judge Wilkins’ orders, I may add, were the result 

of motions made by the plaintiffs for enumeration 
1146 by interrogatory of pertinent documents and of 
discovery of certain documents which clearly were 
necessary in aid of a proper and fair cross-examination 
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of the witnesses called by the defendants. The discovery 
which was refused included written declarations made not 
by the defendants but by the very people called as wit- 
nesses by the defendants concerning the crucial issue 
which we have above noted, and were thus essential fo 
proper cross-examination. It is apparent that without 
these documents plaintiff’s counsel was gravely prejudiced 
in cross-examination, being unable to test the credibility 
of the witnesses and to develop inconsistent testimony or 
testimony given contrary to declarations made earlier. 
Moreover, these written declarations, to the extent that 
they are inconsistent with the witness’ testimony, are 
themselves actually admissible in evidence at the trial. 
But of course Mr. Hil! will not offer them in evidence 
and thereby if Judge Wilkins’ orders stand, plaintiffs 
will be prejudiced on the trial as well. 


It is interesting to note also that none of the subse- 
quent witnesses were careless enough to bring their prior 
written declarations with them to the examination. The 
importance of the discovery of these declarations which 
we asked on behalf of the plaintiffs, and which was re- 
fused, contrary to the express language of Rule 34 of the 
Rules of Civil Procedure, was even more apparent during 
the examination thereafter of a witness, one Podein. 
Podein did not have his prior statement with him. When 
asked by Mr. Hill the crucial question whether the plain- 
tiff von der Heydt knew of the source of his funds— 
Podein answered “Yes”. On further examination (I 
might add, by Mr. Hill), it appeared, astonishingly, that 
the only source of Podein’s knowledge was Mr. Hill him- 
self. The “Yes” answer was inspired in the witness by 

Mr. Hill’s exhibition of one of the prior written 
1147 declarations of which we had been denied discovery, 

and which was the rankest sort of hearsay. I quote 
the pertinent part of Mr. Podein’s examination: 


“(BY MR. HILL] Q. In forwarding these pay- 
ments to your agents abroad, did Baron von der 


oe 
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79 A 
Heydt know that he was working for the German 
Army? 

“MR. MOSKOVITZ: I object to the forza! of that 
question. In addition, it presupposes a state of facts 
not testified to and so far not within the knowledge 
of this witness. ! 

“Q. Ask him the question. | 

“A. That, I must assume today because I have 
heard that Mr. Luebke, of the Thyssen Bank, told 
Baron von der Heydt that it was from the Abwehr 
and the Abwehr is a part of the German Army. 

“MR. MOSKOVITZ: I move to strike both the 
question and the answer again as not only not within 
the knowledge of the witness but obviously heresay. 

“Q. Who told you that Director Luebke told Mr. 
von der Heydt this? 

“MR. MOSKOVITZ: I object to the question 
as asking for hearsay. 

“THE WITNESS: Mr. Hill showed me a letter 
recently in which Mr. Luebke said that he had told 
Baron von der Heydt that this originated with the 
Abwehr. 

“MR. MOSKOVITZ: Now I move to strike all of 
the evidence of this witness relating to any knowl- 
edge claimed to have been given on the part of Baron 
von der Heydt by anybody so far and also I want to 
point out the relationship between the testimony of 
this witness and the alleged statements made by 
Luebke not in the record. 

BY COUNSEL FOR THE DEFENDANTS: 

“Q. Did Mr. Luebke ever tell you that he had told 
von der Heydt that he was to work for the Abwehr 
and for the OKW? 

“MR. MOSKOVITZ: The same odeaiton 2 in toto. 

“THE WITNESS: No; only as far as the foreign 
currency was concerned, I ‘assumed that he knew who 
we were when making the deposits. ! 
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“MR. MOSKOVITZ: I move again to strike the 
answer as not being within the knowledge of the wit- 
ness. 
11448 “THE WITNESS: It was never within our 
intentions that aside from the Thyssen Bank, 
anyone else should know anything of the origin of 
these moneys.” 


It is apparent from the foregoing, not only that the 
issue and the application of Judge Wilkins’ orders were 
raised first and used by the attorney for the defendants 
preventing the full and fair cross-examination of the wit- 
nesses, but these orders have been used to prevent the 
plaintiffs from having that discovery and that opportu- 
nity to cross-examine the witnesses to which the Rules 
clearly entitle them. In this connection we also note that 
Mr. Hill from time to time during the course of my cross- 
examination of his witnesses, taken abroad without aid 
of court process to assure full examination, made objec- 
tion from time to time to the questions asked of the wit- 
nesses to develop the extent of the discussions which the 
witnesses had with Mr. Hill and other representatives of 
the Department of Justice immediately prior to the ex- 
amination. That the attorney for plaintiffs is clearly 
entitled to ask such questions is beyond cavil. That such 
questions are extremely valuable on occasions is illus- 
trated by the testimony of Mr. Podein. 


The Records of the Dutch Compames 


The application now made by defendants for exami- 
nation of the books and records belonging to two Dutch 
companies and located in the Netherlands is premised on 
the proposition that plaintiff von der Heydt, in Switzer- 
land, has “control” of these records. They are con- 
cededly in the possession of Professor Russel. 


Defendants’ attorney neglected to mention that at the 
time of the examination of Professor Russel, Professor 
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Russel was unable to state categorically the facts 
1149 concerning “control” of the Dutch companies. I 
have since made inquiry and have ascertained: what 
I did not then know, that the plaintiff is the controlling 
stockholder of both Dutch corporations. 


Mr. Hill (I note that we do not have an affidavit! from 
Mr. Charig on this point, although he was the person who 
had direct knowledge of same) neglected to mention that 
Professor Russel testified that Mr. Charig was permitted 
to and did actually conduct an examination of these books 
and records without interference and that in so far as 
Professor Russel was aware, Mr. Charig took all the 
time that he needed and Professor Russel was definitely 
under the impression that when Mr. Charig had ar- 
ranged for photostats of whatever he desired, there was 
no need for any further examination of the books (See 
Russel deposition, pp. 90 et seq.). It was not until a 
representative of the Department of Justice (Mr. Charig, 
I believe) called Professor Russel shortly prior to the 
taking of his deposition, advising that he should: bring 
to the American Consul all of the books and records of 
the two corporations, that the question of a further ex- 
amination of these books came into issue. It was during 
the course of Professor Russel’s deposition that Mr. Hill 
asked “if plaintiff would produce” the books and records 
“which Mr. Russel has” in his possession for keeping and 
inspection by the defendant (Russel deposition, p, 103). 
As Mr. Hill well knows, this matter was given consider- 
able thought by me, after some prior discussions with 
Mr. Hill on the subject off the record, and after Profes- 
sor Russel had made it patently clear the day before, 
that, as a Dutch attorney and a representative of! Dutch 
corporations, he himself was unable to decide whether he 
had a right to release these documents, especially in view 
of the fact that they constituted banking records and con- 

cerned other clients of the bank, who had no rela- 
1150 tion whatever to any of the issues in this case. 
In answering Mr. Hill’s request, I pointed ont that 
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there was a question as to the extent to which the plain- 
tiff has any control, or ability to produce, these docu- 
ments, that there was no way then to have a proper 
judicial view as to the scope and limitation which should 
be placed upon the examination consistent with the Rules 
of Civil Procedure, and further there was a question as 
to the proper procedure which should be followed relating 
to the production of documents in the possession of a 
foreign witness-attorney (Russel deposition, p. 104). 


I pointed out also that we had our own discovery pro- 
cedures before this Court and that the Court had ruled, 
albeit in a manner which I believe to be erroneous, that 
plaintiff was entitled only to discovery of documents which 
defendant proposed to introduced into evidence, that this 
was the very same order upon which Mr. Hill relied in 
refusing to permit witnesses to produce for my inspection 
documents in the possession of the witnesses, and that, 
contrary to the impression created by Mr. Hill in his 
moving affidavit, there were many documents in the pos- 
session of the defendants which are clearly not “work 
product”, and that they had not been presented to us in 
full. (This Mr. Hill and his associate, Mr. Baum, have 
admitted directly to me, although they did, as Mr. Hill 
states, deliver some but by no means all of the documents 
which they did not “intend to offer in evidence”). I 
pointed out that we could not obtain inspection of the 
documents which may be in our favor or which favor no- 
body, or which may tend to explain any documents or 
testimony which may be introduced into evidence; that it 
was the fact that we do not have all the documents to 
which the Rules of Civil Procedure entitle us. 


I called Mr. Hill’s attention (p. 106) to the fact 

1151 that it was he who prevented the witness Butry 
from delivering up the document which she had. 

I further called to his attention that one Mr. Gorissen 
testified that he had notified the plaintiff that he was 
about to be interviewed by a member of the Department 
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of Justice. According to Mr. Gorissen, the plaintiff, with- 
out prior consultation with me—not that the answer would 
have been different—informed Mr. Gorissen that he could 
tell the Department anything he liked and that he could 
give the Department any information he wanted to give 
him, and that he had nothing to hide. I further called 
to his attention that likewise no restriction or restraint 
was placed by plaintiff or counsel upon the examination 
of and interviews with Professor Russel by the Depart- 
ment of Justice, or upon the examination of the books 
and records previously made, nor of the delivery of. ‘Pho- 
tostats to the Department of Justice, | 


Finally, I reminded Mr. Hill that discovery is digtinet 
from deposition under the Rules. I said that: | 


“T, as an attorney, could not consent in this in- 
formal procedure, voluntarily, here in Europe, to 
present these documents to you or to authorize jtheir 
presentation. I do not think at this moment that is 
a question of whether I have the authority or not * * 
I have thought this over a great deal. I have de- 
ferred answering your inquiry until I have had a 
chance to reflect seriously upon it, and it is my view 
that it is for the Court to say whether you are en- 
titled to these documents, assuming they are under 
the control of the client, and he ean be required as a 
party to produce them and if so, under what circum- 
stances, and which records you are entitled to.” 


In connection with the events which happened prior to 
Professor Russel’s examination, I need only add that we 
do not have Mr. Charig’s affidavit concerning the inspec- 
tion of the records made in August and of the conversa- 
tions between Professor Russel and himself in September, 
1955. Professor Russel, as I recollect his testimony, did 

not at any time state that I directed him to forbid 
1152 examination of the records by the Department of 
Justice. I did not give Professor Russel any such 
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instructions, nor was I in a position to give Professor 
Russel any instructions, As Mr. Hill was informed, I 
did not meet or speak with or communicate in any way 
with Professor Russel until the day prior to his exami- 
nation, when he called upon me in Dusseldorf. At that 
time Professor Russel informed me, which message I 
passed on to Mr. Hill that day, that Professor Russel 
informed me he would not bring the books and records in 
question to the office of the American Consul. I did not 
state to Mr. Hill that I would not agree to the produc- 
tion of documents in Professor Russel’s possession. As 
the colloquy towards the end of Professor Russel’s ex- 
amination shows (see above) I did not give Mr. Hill my 
views on the subject until then. I did point out to Mr. 
Hill that the orders of Judge Wilkins, upon which he 
himself relied, was in effect and that I did not think 
that the defendant was entitled to any different rule of 
the case. My view that the order of Judge Wilkins is 


contrary to the Rules of Civil Procedure and erroneous 
as a matter of law, was expressed even prior to these 
examinations, directly to the Department of Justice, and 
they have been notably silent insofar as any defense of 
the order has been concerned. 


Finally, so far as the books of the Dutch corporations 
are concerned, I wish to point out that they are not the 
books and records of the plaintiffs but are the books and 
records of the two Dutch corporations and in the pos- 
session of the employees of those corporations. It is 
patently clear from the deposition of Professor Russel 
that the documents in question belong to these corpora- 
tions and not to the plaintiffs; that Professor Russel has 
been employed as an attorney by the two corporations. 
Neither Mr. Hill nor Mr. Charig have even asserted that 

Professor Russel was holding these documents as 
1153 the property of or for the account of or as agent 

for the plaintiff von der Heydt, or for any of the 
other plaintiffs. 
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Professor Russel stated that he doubted whether he 
could produce the records even with the consent of ‘the 
plaintiff von der Heydt, since he was not clear as to the 
extent to which he was bound to obtain the consent ofthe 
owners of such books and records and by prescription of 
Dutch laws relating to clients not connected with ‘the 
plaintiffs. | 


The plaintiffs did not in the past, and do not now desire 
to obstruct any examination of any books and records 
over which plaintiffs have custody or control. In so far 
as the plaintiff’s consent may be needed, I have been 
advised by Swiss counsel for plaintiff that the plaintiff 
would give his consent to the production of these books 
and records. Swiss counsel advised us however that 
plaintiffs cannot be the guarantor for the production of 
such books which are banking records in the Netherlands 
and subject to Dutch law, especially as they may concern 
the records of persons other than the plaintiffs. Defend- 
ants moreover have not made any showing that under 
Dutch law, such examination, even if consented to by the 
controlling stockholder or by the plaintiffs as clients of 
the bank, may be permitted, nor have the defendants 
proposed proper limitations upon any such examination. 


Finally, defendants well know that Mrs. Huyer does 
not now have any custody over books and records, and 
in so far as the defendants seek for an order for the 
possession of papers in the possession of Mrs. Huyer, 
the order should be denied. 


1154 The Records of the Niederrheinische Bank 


The Niederrheinische Bank, it is conceded, is a bank 
over which the plaintiffs have no control. Its books and 
records were never subjected to examination by the plain- 
tiffs or their counsel. With respect to these records, 
defendants ask only that plaintiff von der Heydt consent 
to their production. 
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Defendants can ask for no more for concededly plain- 
tiffs cannot be ordered to produce them, Any order for 
their production must be directed to the Bank and not to 
the plaintiffs. Consistent with his prior behavior, with 
respect to which Mr. Gorissen freely testified in so far 
as this Bank was concerned, I have been advised by Swiss 
counsel that plaintiff will waive whatever right he may 
have as a client of the Bank to object to disclosure of 
such documents. However, neither plaintiffs nor counsel 
consent or agree, as a matter of law, that defendants are 
entitled to such production and examination consistent 
with the law of the case by reason of Judge Wilkins’ or- 
der. If it is the law of the case that an examination 
should be had only of books and records which are going 
to be introduced into evidence, the defendants are not 
entitled to these records. If examination is a two-way 
street, then Judge Wilkins’ order should be reversed and 
an examination be had by plaintiffs and defendants in ac- 
cordance with Rule 34. 


It is unnecessary to answer further Mr. Hill’s affidavit 
concerning the texts of the motions upon which Judge 
Wilkins made his much disputed orders. These papers 
are already on file. Suffice it to say that the motions 
asked for production and, separately, identity of docu- 

ments which do not constitute “work product” and, 
1155 as for the statements of witnesses which were 

denominated by Judge Wilkins as “work product”, 
I respectfully submit that, even as to these, the order is 
erroneous, since Judge Wilkins ruled that statements 
prepared by, and signed by the witnesses themselves, are 
in the category of “work products” and Mr. Hill on his 
own interpreted this order as precluding the production 
of a document in the possession of the witness who her- 
self prepared it. 





87 A 


The Documents of the Union Bank of Switzerland ond of 
Fides Union Fiduciaire 


The same situation is here presented as with a 
to the documents in the possession of the Niederrheinische 
Bank. Plaintiffs have no control over the Union Bank, 
nor are they in a position to produce the documents of 
the Union Bank. At most defendants may request plain- 
tiff’s consent, in so far as the Swiss secrecy laws may be 
involved. Plaintiff here too, Swiss counsel advises, will 
waive any protection which such laws may provide. But 
a motion for the production of documents should be; di- 
rected to the Union Bank, and not to the plaintiff, since 
the plaintiff does not have them, has no control over them 
and cannot produce them. 


The same is likewise true with respect to the docu 
ments in the possession of Fides Union Fiduciaire. The 
plaintiff here too will, I am advised, waive any protection 
of the Swiss secrecy laws and, in so far as his waiver 
or consent is required by such laws, is prepared to give 
it. However, the Fides Union Fiduciaire is not the agent 
of the plaintiff. Mr. Hill’s statement to that effect is 
completely unsupported by any facts. The Fides Union 
Fiduciaire is, I understand, a trust company and has the 

same relation to the plaintiff as any bank in the 
1156 United States as to one of its customers, no more, 

no less. A motion to produce any documents in 
the possession of the Fides should be directed to the 
Fides and not to the plaintiff. The plaintiff is only re- 
quired, in so far as the secrecy laws are concerned, to 
waive the protection of those laws, and this pli is 
prepared to do. 


It is true, as Mr. Hill suggests, that the plaintiff's 
activities have been scrutinized by the Governments of 
Switzerland and Norway as well as the United States 
since the war, and we understand even by other gov- 
ernments, such as the Netherlands, England and France, 
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because the plaintiff von der Heydt, as an outstanding 
art collector, had prior to the war, in addition to his 
financial assets, extensive parts of his collection on loan 
to various museums throughout the world, including the 
Buffalo Museum in the United States. Mr. Hill points 
to this “scrutiny” as lending greater significance to these 
documents; in this we agree, especially since plaintiff has 
been cleared in every one of these countries, except the 
United States, and all of his property has been returned 
to him, so far as I am aware, and each of these coun- 
tries, particularly Norway, Netherlands, France and Eng- 
land, has Trading With the Enemy laws equally as strin- 
gent in most respects, if not more so, as those of the 
United States. In this connection Mr. Hill is very much 
aware of the fact that there was a seriously contested 
trial of plaintiff von der Heydt’s enemy status before the 
courts of Norway, since the Department of Justice, with- 
out the consent of the plaintiff, and without the sanction 
of any law, rule or regulation of the United States of 

which we are aware, delivered to the Norwegian 
1157 Government certain documents and information 

from the files of the Department of Justice, some 
of which documents the defendant, the Department of 
Justice, refused to produce as being “work products”. 
An explanation of this conduct would be in order. 


Finally, that the motion for production of the docu- 
ments in the possession of Swiss independent corpora- 
tions should be directed to them, and not to the plaintiff, 
is not an idle gesture as the defendants claim. Defend- 
ants have inspected documents in Switzerland before. 
Defendants are well aware that in the J. G. Chemie case, 
defendants a few years ago obtained an order for the 
physical examination of the documents in that case in 
Switzerland, and did send one or more of its represent- 
atives to Switzerland to examine and microfilm the rec- 
ords of the plaintiff in that case. If the defendants are 
entitled to such documents, they can obtain them by 
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proper motion directed to the persons in possession’ of 
same, unless barred, as we believe, by the law of the 
case—Judge Wilkins’ orders—until such time as the law 
of the case is reversed. 


As for the documents and records of the plaintiff von 
der Heydt himself, we have pointed out in our memoran- 
dum submitted herewith, the reasons why the law of the 
case, until the same has been changed, does not entitle 
the defendants to discovery and inspection. If Judge 
Wilkins’ orders are reversed, as we urge, then defendants 
should be limited in their examination to those records 
which are relevant to the issues in this case and should 
not be permitted a fishing expedition. While plaintiff 
can and is prepared to waive any claim of protection of 
the secrecy laws for himself, he is not in a position to 
waive on behalf of third parties over which he has no 

control. 


1158 It is respectfully submitted that the vaniibin 
should be denied, or alternatively that it should be 
granted within the finite outlined in this affidavit and 
memorandum in support, upon reversal of Judge Wilkins’ 
orders and the granting of the cross-motion. 


1159 Filed Jan. 6, 1956 


CROSS-MOTION 


Plaintiffs move pursuant to Rule 34 of the Federal 
Rules of Civil Procedure for an order requiring the de- 
fendant Brownell to produce and permit the inspection 
and copying by or on behalf of plaintiffs of the doen- 
ments, papers, letters and other tangible things herein- 
after listed, which constitute or contain evidence relating 
to matters relevant to the subject matter involved in the 
pending action: | 

| 
| 
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1. Written statement made and signed by Hans 
DB. Gisevius dated at Frankfurt, Germany, December 
3, 1949 or March 12, 1949, consisting of two pages. 

2. Written statement of George Duesterberg, signed 
by said George Duesterberg, consisting of fifteen 
pages. 

3. Written statement of Wilhem Podein, consist- 
ing of eleven pages and signed by said Wilhem 
Podein. 

4, Written statement of Gerhard Rossbach and 
Hanns Webber, consisting of one page, signed by the 
said Gerhard Rossbach and Hanns Webber. 

>. Written statement of Gerhard Rossbach, con- 
sisting of one page, signed by said Gerhard Rossbach 
and dated March 20, 1955. 

6. Statement of Anni Kielman, referred to at page 
26 of the deposition of the defendants. 

7. Typewritten signed statement of Ilse Butry re- 

quested on the taking of deposition. 


1160 Plaintiffs further move pursuant to Rule 37 (a) 


of the Federal Rules of Civil Procedure for an or- 


der compelling answers to the question propounded upon 
oral examination of the defendant Brownell set forth be- 
low which he refused to answer (no. reference is to page 
and line of transcript of deposition) : 


p. 55, 1. 16: Q. So that the description of the docu- 
ments which relate to the question of the employ- 
ment or the execution of such employment of the 
plaintiff by either the Gestapo or the German High 
Command or the Abwehr, or any other branch of 
the German Government, will you identify every 
record or memorandum or statement or letter, affi- 
davit, document, or any other writing, which is in 
your possession or under your control, or of which 
you have knowledge, which contains any evidence 
relating to the employment or the execution of em- 
ployment of the plaintiff by any agency or office 
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of the German Government, including the Gestapo, 
German High Command and the Abwehr, and iden- 
tify each such document by date, authorship and 
subject matter, and in any other manner | which 
would serve to distinguish it from any other docu- 
ment or writing? 


Dated: January 5, 1956. 


eB * * * 


1161 Filed Jan. 6, 1956 


STATE OF NEW YORK ) q. ; 
COUNTY OF NEW YORK ) *’ | 


IRVING MOSKOVITZ, being duly sworn, deposes and 
says: 


I am one of the attorneys for the plaintiffs — and 
am fully familiar with the matters involved herein and 
make this affidavit in support of plaintiffs’ motion to 
compel answers to interrogatories and for discovery of 
documents. : 


The relief requested in the instant cross-motion was 
previously denied by Judge Wilkins. This motion is 
made upon the grounds set forth and referred to here- 
inafter and upon the authorities cited to the Court on 
the previous motions before Judge Wilkins. | 


This cross-motion to compel answers to sntswoputories 
and for discovery of documents in the possession of the 
defendant Brownell is made in response to a motion by 
the defendant Brownell for discovery of voluminous doc- 
uments claimed to be within the possession, custody iand 
control of plaintiff. The court is respectfully referred to 
the affidavits and memoranda (which are incorporated by 

reference in support of this cross-motion) sub- 
1162 mitted in opposition to the said motion of the: de- 
fendant for a detailed recital of the facts and cir- 





92 A 


cumstances here involved and for the detailed reasons 
why, in the event that the court sees fit to grant any part 
of defendant’s motion, the court should grant this cross- 
motion by the plaintiffs. 


This is an action under Section 9 (a) of the Trading 
With The Enemy Act by the plaintiff von der Heydt, 
and two corporations owned by him, to recover property 
vested by the Alien Property Custodian. The plaintiff 
von der Hevdt (herein called plaintiff) is a world famed 
Asiatie art collector and banker who has, since long be- 
fore the war, been a citizen and resident of Switzerland. 
Nevertheless, the defendant refuses to return his vested 
property, claiming that he acted as an “agent” of the 
German Government, in transmitting funds abroad. (De- 
fendant also claims that plaintiff did business within Ger- 
many during the war.) 


Last spring, the defendant noticed the taking of de- 
positions of a large number of its witnesses in Europe. 
Shortly thereafter, the plaintiff commenced pursuant to 
a prior notice the taking of the defendant’s deposition and 
inquired as to the knowledge of the defendant concerning 
the alleged activities of the plaintiff in connection with 
the transmittal of funds and particularly the relations 
and contacts between the plaintiff and any person con- 
nected with the German Intelligence Service and its finan- 
cial operations. With respect to the same subject mat- 
ter, the plaintiff asked the defendant what documents 
purporting to relate to this subject it had in its posses- 
sion. Apart from fragmentary answers, the defendant 
refused to identify the documentary evidence pro or con 
which it claimed to have on the subject. Plaintiff there- 
fore moved the court to compel the defendant to answer 
the questions as to what documentary evidence it had, 
and further to compel the defendant to make discovery of 

certain specified documents which defendant had 
1163 already admitted it possessed. The latter docu- 
mentary evidence related specifically to the prior 








93 A ! 


written declarations of the witnesses whose depositions in 
Europe had been noticed. Judge Wilkins, sitting tem- 
porarily in this court, denied both motions, ruling that 
the defendant was not required to make discovery iof any 
documentary evidence except that which it, the defendant, 
proposed to introduce into evidence. Judge Wilkins even 
‘went so far as to rule that the dce*endant was not even 
required to zdentify any of the other documentary evi- 
dence in the case. This blanket denial of the procedures 
provided in Rule 34, was made even though it was ap- 
parent that plaintiffs were as much, if not more, inter- 
ested in the documents that defendant would not find it 
expedient to introduce. : 


Thereafter, the depositions were taken in oe as 
noticed. Plaintiff was severely handicapped in hisi cross- 
examination of these witnesses for lack of their: prior 
written statements. Whenever plaintiff asked the wit- 
nesses to produce copies of their own prior written dec- 
larations the defendant’s attorney refused to permit the 
witness to comply, citing Judge Wilkins’ order. | 


Consequently, when defendant’s counsel asked 'plain- 
tiff’s counsel to instruct a witness to produce documen- 
tary evidence, plaintiff’s counsel declined to do so, on the 
ground (among the others set forth in the affidavit of 
Irving Moskovitz submitted in opposition to the defend- 
ant’s motion) that it had been established by Judge Wil- 
kins to be the law of the case that discovery need be 
made only of documents which would be introduced into 
evidence and that these documents were not in that cate- 
gory, and on the further ground that the defendant, by 
its attorney, Mr. Hill, had construed Judge Wilkins’ order 
to prohibit the request, even to a witness in possession 
of such documentary evidence, to produce the same. 

Plaintiff’s counsel took the position that if defend- 
1164 ant’s counsel, Mr. Hill, would not permit a witness 
to produce documentary evidence in the possession 


i 
‘ 
| 
‘ 
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of the witness, merely because the defendant himself had 
not been required to produce his copies of the same evi- 
dence, then the plaintiff was not required to instruct any 
witnesses to produce evidence. 


In the present posture of this case, the defendant is 
asking the court to order the plaintiff to require wit- 
nesses (i. e., Prof. Russel) to produce documents while 
at the same time the defendant has refused not only to 
produce such documents in its possession, but even to 
permit witnesses to produce documents in their posses- 
sion. 


It is respectfully submitted that such a one-sided dis- 
covery procedure should not be tolerated. To the extent 
that the defendant is entitled to discovery of documents 
within the possession of witnesses and to the cooperation 
of the plaintiffs in obtaining the same, or those in the 
possession of the plaintiffs, the plaintiffs are equally en- 
titled to inspection of documents in the possession of de- 
fendant and of defendant’s witnesses, and to the cooper- 
ation of the defendant in obtaining the same. To this 
end, should the defendant’s motion for discovery be 
granted, then this motion of the plaintiff for discovery 
and to compel answers to interrogatories concerning doc- 
uments which might subsequently lead to discovery must 
be granted. It is indeed incredible to believe that a de- 
fendant is entitled to discovery of documents in posses- 
sion of a plaintiff while the plaintiff is prohibited not 
only from obtaining discovery of documents in possession 
of defendant but even from obtaining the name and iden- 
tification of such documents. Surely Rule 34, I respect- 
fully submit, is not a one-way street because one of the 
parties is the Attorney General. 


It is therefore respectfully requested that this 
1165 motion be granted, especially if any part of the de- 
fendant’s motion be granted. 
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* * ° * | 
AFFIDAVIT 
District of Columbia SS. : 


JAMES D. HILL, being duly sworn, deposes and says: 


I am an attorney in the Department of Justice and one 
of the attorneys for the defendants herein. I am the 
same person who submitted the affidavit in support of the 
original motion by defendants for production of docu- 
ments and I submit this affidavit in reply to the opposing 
affidavit of plaintiffs’ counsel and in opposition to ee 
tiffs cross-motion. | 


This motion was served and filed on November 93, 1955. 
Thereafter, plaintiffs’ attorney requested and obtained 
from defendants two extensions of time to file his answer- 
ing papers upon the ground that he needed certain in- 
formation from his client in Switzerland. Some six weeks 
later, plaintiffs’ attorney filed his opposing papers in 
which he still resists production of any documents and 
which contain no new information except plaintiff von der 
Heydt’s willingness to waive his privilege of banking 
secrecy under Swiss law (which is completely irrelevant 

in this action being conducted in an American 
1168 court). Instead, plaintiffs have renewed their mo- 

tion for the production of statements of witnesses 
obtained by the attorneys for the defendants, while mo- 
tion was denied in all respects by Judge Wilkin, sitting 
in this Court, on August 18, 1955, and complain bitterly 
of Judge Wilkin’ s decision on such motion. ! 


Apart from some repeated platitudes, e. ¢. “Rule 34 is 
not a one-way street”, plaintiffs have not shown anything 
to demonstrate that Judge Wilkin was in error in deny- 
ing the relief requested. The two motions by plaintiffs 
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which were before Judge Wilkin in August, 1955, are dis- 
cussed on page 8 of my original affidavit. As noted there, 
plaintiffs were denied production of statements of wit- 
nesses obtained by the attorneys for defendants upon the 
ground that they represented the work product of such 
attorneys and were denied the right to compel answers 
to questions on a deposition of one of the defendants call- 
ing for the contents of such statements. They were also 
denied the right to compel an answer to the question ap- 
pearing on page 2 of the present cross-motion seeking a 
complete inventory of every writing in defendants’ files 
relating to this action. Neither of Judge Wilkin’s orders, 
however, limited or proposed to limit discovery to docu- 
ments which a party intends to offer in evidence and such 
orders therefore cannot be used as a basis for opposing 
defendants present motion. The first order of Judge Wil- 
kin merely stated that plaintiff is entitled to the names 
of witnesses and to documents which defendants intend 
to offer, but did not exclude other categories of docu- 
ments which were not then before the Court. The second 
order of Judge Wilkin on the same day on the companion 
motion to compel answers to questions stated, “The plain- 
tiff has failed to show good cause for the production by 
the defendant of any evidence other than that which the 
defendant expects to offer in evidence.’’ (Emphasis 
supplied). 


Moreover, immediately after the entry of such orders 
defendants, in agreement with plaintiffs’ attorney, vol- 
untarily delivered to plaintiffs’ attorneys over 30 docu- 
ments, including documents obtained in Germany, Holland 
and France, and including certain captured documents of 
former German government agencies. If discovery has 
been a one-way street in this action, therefore, it has 

been in favor of plaintiffs, for apart from some 
1169 documents submitted by plaintiffs in the years prior 
to 1951 and prior to this action, in an effort to 
obtain the unblocking of the property here involved, plain- 
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tiffs have not submitted a single document to defendants 
since the commencement of this action. : 

Leaving aside these general observations, I now turn 
to a brief discussion of plaintiffs objections to the; spe- 
cific items of production here involved. Before doing so, 
however, I respectfully direct the Court’s attention tv 
the fact that plaintiffs do not seriously question the rel- 
evance of any of these items, but merely rely on unsup- 
ported allegations that defendants have misstated the 
facts herein. 


Items 1, 2 and 3 


Records of Von der Heydt’s Bank and Internationave 
Kumstvereeniging N.V. 


Plaintiffs object to the production of these doeunents 
upon the grounds that they are documents of Dutch cor- 
porations which are separate legal entities and that the 
documents are now in the possession of an attorney for 
these corporations. As to the latter objection, as pointed 
out in my original affidavit and that of Mr. Charig, the 
documents were in the possession of plaintiff von der 
Heydt’s employee, Mrs. Huyer, and were delivered to this 
attorney only after defendants had originally requested 
an opportunity to inspect them. Moreover, the annexed 
reply memorandum of points and authorities contains au- 
thorities to the effect that possession by an attorney is 
not an excuse for nonproduction. And as Professor 
Russel, the attorney himself testified, in his deposition on 
file in this Court, he is required to deliver the documents 
to plaintiff von der Heydt on demand. His testimony, re- 
ferring to these documents is, at page 38 of his a ial 
tion: 


“Q. And is it your intention to keep them perma- 
nently now? 

A. Yes, or if von der Heydt demands that I turn 
them over, I must turn them over, of course.” 
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The first objection is pure sham. Plaintiffs’ attorney 
now admits that plaintiff von der Heydt is the controll- 
ing stockholder of these corporations. The true fact is, 
however, that von der Heydt is the exclusive stockholder 
of these companies. This is demonstrated by a notice of 

claim filed with defendants by Internationale Kun- 
1170 stvereeniging N.V. on its own behalf and on be- 

half of its predecessor in interest Von der Heydt’s 
Bank N.V., pages 5 and 7. An authenticated copy of said 
notice of claim is annexed hereto as Exhibit A and made 
part hereof. Moreover, the same document, on pages 4 
and 6, discloses that the only officers or directors of these 
companies other than von der Heydt were Mr. and Mrs. 
Huyer, von der Heydt’s employees. Given these facts, 
the claim of separate legal entities vanishes, for these 
corporations represent no one other than plaintiff von der 
Heydt and are under his exclusive control as sole stock- 
holder and director. As such, he is required to produce 
the records of such corporations for the reasons stated 
in our original memorandum of points and authorities. 


Plaintiffs further contend that defendants have had a 
complete inspection of such records, notwithstanding the 
fact that they have known since September, 1955, that 
this was not true. As stated in my original affidavit, 
when Mr. Charig came to inspect the books in August, 
1955, he found 31 books or ledgers and 4 folders of corre- 
spondence, the latter some 20 inches thick, virtually all in 
the Dutch language which Mr. Charig was not able to 
read with any facility. He so informed Professor Rus- 
sel, plaintiffs’ attorney, and told him he would return at 
a later date. When we requested production of these 
documents in September, production was refused by Pro- 
fessor Russel upon instructions of plaintiff’s attorney, 
Mr. Moskovitz. Thus, defendants have had no proper 
opportunity to inspect these documents. 


Moreover, it is difficult to understand plaintiffs’ present 
objection. If defendants are entitled to inspect these 
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documents, a second inspection can hardly be prejudicial 
to plaintiffs, particularly since defendants are willing to 
conduct such inspection in the Netherlands where the 
documents are presently located, thus causing plaintiffs 
no inconvenience. 


Item 4 
Records of Niederrhemische Bank, Wesel, oreo 


As to these documents, plaintiffs contend that 
1171 they cannot be required to produce the documents, 
but only to consent to their production, and that 
they will now consent. As pointed out in my original 
affidavit, however, such consent was refused when the 
documents were available to us upon the taking of the 
deposition of an official of this Bank, notwithstanding 
the fact that the witness was willing to have the docu- 
ments marked in evidence provided only Mr. von der 
Heydt or his attorney would agree. Under these facts, 
as pointed out in our original memorandum of points 
and authorities, the documents are available to plaintiff 
von der Heydt and are within his control, and under 
established authorities he may and should be ordered to 
produce them. 


Items 5 and 6 


Documents and Correspondence in Plaintiff von der 
Heydt’s Possession : 


The documents sought under these items are hose 
which were described by plaintiff von der Heydt in an- 
swers to interrogatories as being in his possession. Their 
relevance has been discussed in the original motion pa- 
pers and such discussion need not be repeated ‘here. 
Plaintiffs seem unwilling to make their own decision as 
to whether defendants are entitled to production of these 
documents, but merely state that they will produce them 
if the Court so orders. Plaintiffs’ main objection seems 
to be that defendants have requested production of docu- 
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ments by the titles of folders in which they are con- 
tained. It should be noted, however, that at the specific 
request of plaintiffs’ attorneys, plaintiff von der Heydt 
was permitted to describe the documents by folders upon 
the ground that a further listing would be too burden- 
some. It should also be noted, for example, that al- 
though plaintiff von der Heydt in his answers to defend- 
ants’ interrogatories denied having any documents or 
correspondence with or relating to the Thyssen Bank of 
Berlin or Eberhard von Stohrer, he nevertheless possesses 
file folders bearing those designations. Plaintiffs say fur- 
ther that merely because a relevant document is filed in a 
folder the whole folder is not necessarily relevant. It is 
a matter of ordinary common sense, however, that if doc- 
uments are filed in folders, the other papers in the same 
folder are related to the same subject in any normal filing 
system. 


1172 Items 7 and 8 


Records of Fides Union Fiduciaire and the Union Bank 
of Switzerland 


As to Fides Union Fiduciaire, plaintiffs state that this 
company is not an agent of plaintiff von der Heydt, but 
an independent bank. Plaintiffs do not deny, however, as 
they have previously represented, that Fides Union 
Fiduciaire was engaged in managing plaintiff von der 
Heydt’s property interests, and in his answers to. inter- 
rogatories 19, 21, 22 and 23 (Exhibit B to my original 
affidavit) plaintiff von der Heydt has referred us to the 
documents of this company for the information sought. 
To the extent that Fides Union Fiduciaire was engaged 
in managing plaintiffs’ property interests, it is, of course, 
the agent of plaintiffs and subject to their control and 
plaintiffs can obtain whatever documents they wish from 
Fides Union Fiduciaire relating to their own affairs. 
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But even if Fides Union Fiduciaire be considered as a 
Swiss bank, as is the Union Bank of Switzerland, there 
is no change in the result. As pointed out in the an- 
nexed affidavit of Dr. Schoch, there is, under a Swiss law, 
a privilege of banking secrecy in favor of the depositor 
which of course he may waive. Such privilege prevents 
the bank from revealing information relating to a de- 
positor’s account to third persons. No such privilege ex- 
ists, however, when the depositor himself demands infor- 
mation or documents relating to his own account and 
there is no provision of Swiss law under which the bank 
could validly refuse to make such information or docu- 
ments available to the depositor. This being so, the rec- 
ords of Fides Union Fiduciaire and the Union Bank 're- 
relating to von der Heydt’s account are within his control 
and can be produced upon his demand at any time. | 


Plaintiffs state, however, that defendants should re- 
quire the banks themselves to produce the documents and 
not plaintiff von der Hevdt. The short answer to this 
contention is that, as pointed out in our original memo- 
randum of points and authorities, documents such as bank 
records which are available to a party upon demand are 
within his control and under Rule 34 he may be required 
to make such documents available. Moreover, there: is 
grave doubt that defendants, as officials of the United 
States Government, could compel the Swiss banks in a 

Swiss court to produce such documents in view 
1173 of the provisions of Article 271 of the Swiss Penal 

Code set forth in the annexed affidavit of Dr. 
Schoch. Defendants should not be required to assume 
such risks when plaintiff von der Heydt is a party) to 
this action and can obtain the documents himself. | 


Moreover, under Article 271 of the Swiss Penal Code 
defendants cannot, as plaintiffs suggest, inspect these 
documents in Switzerland without incurring the risk: of 


imprisonment under Swiss law. Such inspection in Swit- 
| 
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zerland was permitted in the Societe Internationale case 
only after the Swiss plaintiff had obtained an express 
waiver of the criminal sanctions from the Swiss govern- 
ment. Defendants must therefore insist that the docu- 
ments be produced in Washington. 


Plaintiffs’ Cross-Motion 


With respect to plaintiffs’ cross-motion, defendants 
submit herewith as Exhibits B and C, for the convenience 
of the Court, the affidavit and memorandum of points 
and authorities submitted in opposition to plaintiffs’ orig- 
inal motion for the same relief. There is little to add 
to these papers except the fact that the depositions no- 
ticed have with certain minor and irrelevant exceptions 
been taken and are now on file in this Court and that the 
witnesses have been made available to plaintiffs. Plain- 
tiffs note that one of the statements now sought, namely, 
the statement of the witness Ilse Butry, was not included 
in the previous motion before Judge Wilkin. Plaintiffs 
overlook the fact, however, that it was expressly stated 
and agreed between counsel that the statements of which 
production was sought before Judge Wilkin were only 
samples and that the decision on such motion would be 
dispositive of other statements of witnesses in defend- 
ants’ possession. Moreover, as pointed out in the accom- 
panying reply memorandum, plaintiffs are not entitled to 
production of this statement merely because it was pre- 
pared and filed by the witness during an interview with 
an atterney for the defendants. 


Conclusion 


It is apparent from all the documents submitted on this 
motion that the statements made in my original 

1174 affidavit and the quotations of statements by Mr. 
Moskovitz, are amply corroborated. Plaintiffs’ 

basic opposition to this motion is premised upon their 
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failure to obtain the discovery sought before Judge Wil- 
kin. Having failed to achieve this, they childishly and 
pevishly refuse to permit defendants to inspect any doc- 
uments, even though defendants are abundantly entitled 
to such inspection, unless the proper orders of Judge 
Wilkin are set aside. Defendants respectfully request, 
therefore, that their motion for production should be 
granted in all respects, that plaintiff von der Heydt:be 
compelled to answer the interrogatory included in de- 
fendants’ motion, which said plaintiff has ignored, and 
that plaintiffs’ cross-motion should again be denied in| all 
respects. | 


Filed Jan. 12, 1956 
EXTRACT FROM EXHIBIT A 
Attached to Hill Affidavit 
Form APC 14 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


Notice of Claim for Return of Property 
1. Claimant’s Name N. V. Internationale Kuntsvereenig- 
ing | 
10. Owner of Property on Vesting Date. : 
(b)(3) The claimant is the legal representative or 


successor of a corporation which claimed the 
property on the vesting date. 


11. Chain of Title to Property. | 


(a) Date. On December 30, 1942, the Von der Heydt’s 
Bank N.V. Zandvoort, has been liquidated and 
our corporation has undertaken the obligation ito 
settle all current affairs of the Von der Heyy s 
Bank. 
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Schedule 9B 
Supplementing Form APC 1A, Item 9 
Characterization of Corporate Claimant 
(f) Type of business. Administration of art 
(h) Officers and directors of corporation. 


Name Address Citizenship Office held 
with dates 


Dr. E v. d. Heydt—Ascona/Switzerland—Swiss—From 
before 1938 to date 


J. N. Huyer—Zandvoort, Holland—Dutch—F rom before 
1938 to date 


M.G.M. Huyer-V. Rynberg—Zandvoort, Holland—Dutch— 
From Dec. 30, 1942 to date 


(i) Principal Stockholders. 
Name Address Citizenship Shares Held 
Dr. E. v.d. Heydt—Ascona/Switzerland—Swiss—100% 


Schedule 10B 
Supplementing Form APC 1A, Item 10 
Characterization of Corporate Former Owner 
(a) = ame of corporation. Von der Heydt’s bank N.V. i. 
iq. 
(h) Officers and directors. 
Name Address Citizenship Office held 


Dr. E. v.d. Heydt—Ascona/Switzerland—Swiss—F rom be- 
fore 1938 to date 


J. N. Huyer—Zandvoort/Holland—Dutch—From before 
1938 to date 


(i) Principal stockholders. 


Se ae ee ee) ee ee 
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Largest 
Number | 
Name Address’ Citizenship Held Last Date 


Dr. E. v.d. Heydt—Ascona/ Switzerland—Swiss—100% 

A. v.d. Heydt—Wuppertal—German—30%—10/2/39 — 

(j) What happened to the corporation? roan on 
December 30, 1942. 


* * * * 


1206 Filed Jan. 12, 1956 : 
AFFIDAVIT ! 
DISTRICT OF COLUMBIA, SS: : 


M. MAGDALENA SCHOCH, being duly SvORE; | de. 
poses and says: 


I am a member of the bar of the District of Columbia 
and admitted to practice in the Supreme Court of the 
United States. I hold the position of an attorney and 
an expert on foreign law in the Litigation Section of ‘the 
Office of Alien Property, Department of Justice. Prior 
to my coming to the United States, I had obtained a de- 
gree of doctor of laws from the University of Wiirzburg, 
Germany, and held a teaching position in the Law Faculty 
of the University of Harivors, Germany, specializing in 
comparative and international law. ! 


In the course of my duties in the Office of Alien Prop. 
erty, I have had occasion to familiarize myself with the 
provisions of Swiss law concerning bank secrecy and the 
unauthorized exercise of governmental acts on Swiss ter- 
ritory. 


(1) Banking secrecy is protected by Article 47 of the 
Swiss Banking Code, which has been in effect since March 
1, 1935. This Article provides as follows in pertinent 
part: 
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Article 47 


Whoever intentionally 
[S) « s% 
(b) in his capacity as an officer or employee of 
1207 a bank, or as a revisor or his assistant, or as a 
member of the banking commission, or as an of- 
ficer or employee of its bureau violates his duty to 
observe silence or professional secrecy; or whoever 
induces or attempts to induce a person to commit 
such an offense, 


shall be fined not more than 20,000 Frances, or shall 
be imprisoned for not longer than six months, or 
both. 

If the offender acted negligently, he shall be fined 
not more than 10,000 Frances. 


Banking secrecy exists in favor of the client of the 
bank, and for his protection. There is no provision in 
Swiss law which prohibits the client from waiving the 
secrecy nor is there any provision under which the bank 
can refuse to supply to him, upon his request, any in- 
formation or documents in its possession concerning his 
account or his deposit. The bank has no right of its own 
to keep such information secret. 


(2) Article 271 of the Swiss Federal Penal Code, which 
has been in effect since January 1, 1942, provides as 4 
follows: 
Article 271 ‘ 


Whoever without authorization performs acts upon 
Swiss territory which are within the province of a : 


government authority or a government official; 
whoever aids and abets the performance of such « 
acts; 


whoever by force, trickery or threat abducts any 
person into a foreign country in order to deliver him 
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to a foreign government authority, party or similar 
organiaztion, or to expose him to danger to life and 
limb; 


whoever prepares such an abduction, 


shall be punished by imprisonment or, in serious 
eases, hard labor. 

Under this provision, Swiss authorities refuse ‘0 ‘rep- 
resentatives of a foreign government the right to obtain 
statements from witnesses, to take depositions of | wit- 
nesses and to inspect documents in Switzerland for: use 
in litigation abroad. Such activities are considered to 
constitute the exercise of judicial functions on Swiss soil, 
which are held to be exclusively within the domain of 
Swiss courts. 


e ® * ah 
1208 Filed Jan. 21, 1956 


REPLY AFFIDAVIT 


STATE OF NEW YORK 
COUNTY OF NEW YORK sss: 


IRVING MOSKOVITZ, being duly sworn, deposes and 
says: 


By leave of court, this affidavit is submitted in ofa 
to the defendants’ memoranda and affidavits in support 
of their motion and in opposition to plaintiffs’ cross- 
motion. ! 


On oral argument, I first cited to this Court, as dirostly 
in point, the decision in Hansen v. Brownell, Civ. 1584-53, 
of Judge Holtzoff ordering this same defendant, Mr. 
Brownell, to answer an interrogatory substantially identi- 
eal to the interrogatory which plaintiffs herein have asked 
this defendant to answer and which Judge Wilkin pre- 
viously denied. In the Hansen case, as in this case, the 
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plaintiff was suing under Section 9 (a) of the Trading 
with the Enemy Act to recover property vested 
1209 by this defendant. In the Hansen case, as in this 
ease, this defendant claimed that the plaintiff was 
an enemy. In the Hansen case, the plaintiff therefore 
addressed an interrogatory to defendant as follows: 


**11. Do you claim that at the time of the issuance 
of Vesting Order No. 18103, the plaintiff was an 
enemy, or an ally of an enemy, or a national of a 
designated enemy country within the meaning of the 
Trading with the Enemy Act as amended? 

12. If your answer to Interrogatory No. 11 is in 
the affirmative, * * * (c) List every record, memo- 
randum, statement, letter, affidavit, document, or 
other writing of any character whatsoever which is 
in your possession, or under your custody or con- 
trol, or of which you may have knowledge, and which 
contains any evidentiary data to support your claim. 
Identify each writing in the manner specified in In- 
terrogatory No. 2.’’ (Interrogatory No. 2 required 
identification by form, date, authorship, signature, 
subject matter, and in any other manner as would 
serve accurately to identify each writing, from which 
it was obtained, to whom and when it was furnished 
and where the writing presently can be found.) 


The order of Judge Holtzoff overruled the motion to 
strike Interrogatory No. 11, struck subsections (a) and 
(b) of Interrogatory No. 12 (not relevant here), and 
overruled defendants’ motion to strike subsection (c) of 
Interrogatory 12, above quoted. Full text of order is 
annexed hereto. In the instant case, the plaintiffs have 
in very similar language asked this same defendant to 
identify documents relating to the defendants’ claim that 
the plaintiff Von Der Heydt was an enemy, as follows: 


‘*Q. So that the description of the documents which 
relate to the question of the employment or the exe- 
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cution of such employment of the plaintiff by either 
the Gestapo or the German High Command or the 
Abwehr, or any other branch of the German Govern- 
ment, will you identify every record or memoran- 
dum or statement or letter, affidavit, document, or 
any other writing, which is in your possession or 
under your control, or of which you have knowledge, 
which contains any evidence relating to the em- 
1210 ployment or the execution of employment of the 
plaintiff by any agency or office of the German 
Government, including the Gestapo, German High 
Command and the Abwehr, and identify each such 
document by date, authorship and subject matter, and 
in any other manner which would serve to distinguish 
it from any other document or writing?’’ 


Indeed, the Court will note that the plaintiff’s request 
for identification of documents here is much narrower 
than that made in the Hansen case since it asks only 
for documents containing evidence relating to employ- 
ment of the plaintiff by the German Government and not, 
as in the Hansen case, all documents containing evidence 
of every basis for defendants’ claim that the plaintiff 
was an enemy. : 


In the Hansen case, as was stated on oral argument, 
Judge Holtzoff by order required this same defendant 
to answer the interrogatory. No reason whatsoever ap- 
pears or has been offered why this same interrogatory 
now asked of this same defendant by the plaintiffs in this 
case should not be answered. : 


Defendant’s supplemental memorandum in opposition 
to plaintiffs’ cross-motion misleadingly asserts that) in 
the Hansen case Judge Holtzoff struck interrogatories 
requiring this defendant to list documents ‘‘which con- 
tains any evidentiary data relevant to such claim.’’ We 
annex Judge Holtzoff’s order since defendants have not 
done so. The ‘‘such a claim’’ referred to in the inter- 


i 
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rogatory which was stricken by Judge Holtzoff referred, 
mot to the claim that plaintiff Hansen was an enemy, but 
to defendant’s claim that someone other than Hansen 
owned the vested property for the return of which Han- 
sen was suing. No such claim of non-ownership is made 
in this case; no interrogatory directed to any such claim 
has been asked in this case; in fact, ownership has been 
stipulated by defendants. Defendants have either erred 
or misrepresented the Hansen case. 


1211 The defendant also refers to an interrogatory 

in the Hansen case which Judge Holtzoff struck 
and which sought information as to the scope of the in- 
vestigation made by defendants. We do not seek on this 
motion to compel answers to any such interrogatory. We 
are interested in a listing of documents relating only to 
the issue of the enemy status of the plaintiff. It is those 
documents which Judge Holtzoff specifically required to 
be listed in the Hansen case. 


The defendants’ supplemental memorandum also stated 
that the plaintiff is seeking an order overruling Judge 
Wilkin’s order. We do, if the law of the case is to be 
changed for the benefit of defendants. As the Court was 
advised, it is the plaintiffs’ position that if the defendant 
is entitled to any of the relief sought by it by way of 
discovery, then the plaintiff is similarly entitled to the 
relief which it desires by way of discovery and to that 
extent, Judge Wilkin’s order certainly should be over- 
ruled. We assert that Judge Wilkin’s order is contrary 
to Rules of Civil Procedure and we believe has already 
resulted in such denial of due process as to constitute 
reversible error. 


The defendant next asserts that it has made many 
documents available to plaintiffs. Defendants advised 
plaintiffs’ counsel that they have selected some docu- 
ments and have by no means made all or a substantial 
part available. I have so stated in my previous affidavit 
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and defendants have not denied it. In any event, this 
has no bearing whatever on the plaintiffs’ right to ob- 
tain a listing of all documents as requested. Defendants 
should be required to make such a listing and it will be 
for the Court thereafter, not defendants, on proper 
1212 motion to determine what plaintiff is or is not en- 
titled to have. | 


Finally, the defendant asserts that the sntervosatories 
requested would be oppressive, presumably because the 
defendant has so many documents containing relevant 
evidence that it would take the defendant a long time to 
list them all. In the first place, the good faith of this 
assertion is highly doubtful. This case is now scheduled 
for trial in May of this year. If the defendant had not, 
by the summer of 1955 (when this interrogatory: was 
asked), more than a year after the action was commenced, 
and four years since the date of vesting, listed the docu- 
mentary evidence which relates to this issue, upon which 
he now relies, he has been sadly derelict in the perform- 
ance of his public duties. It is significant to note: that 
the allegation that the defendant ‘‘would have to search 
numerous files’? to answer the question, is made not in 
an affidavit, but merely in a supplemental memorandum. 
This is because the Government in fact disclosed much, 
if not all, of such evidence to the Government of Norway 
some years ago. It cannot very well swear that it doesn “ 
know what it gave to Norway. | 


The defendant’s supplemental memorandum ends up 
with the implied concession that the plaintiffs are, after 
all, properly entitled to an answer to their interrogatory 
and requests merely that the Court limit the interroga- 
tory to exclude memoranda prepared by Government 
agents, citing Judge Laws’ ruling in Societe Interna- 
tionale v. Clarke, 9 F. R. D. 263. That decision did not 
limit an answer to an interrogatory in the manner ‘sug- 
gested, or in any manner. That decision involved a mo- 
tion for discovery not a motion to compel answers to 
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interrogatories. It held merely that the defendant need 

not produce for inspection memoranda prepared 
1213 by its agents. It did not say that the defendant 

was not required to answer a simple question by 
listing documents in its possession which contained rele- 
vant evidence to the principal issue of the case. As a 
matter of fact, in the Societe Internationale case (with 
which I have been concerned as counsel to plaintiffs- 
intervenors Kaufman for many years) the defendant in 
fact has long since made complete discovery of all its 
documentary evidence, not privileged. 


Apart from the question of answers to interrogatories, 
there is another aspect to the Hansen case about which 
the defendant is significantly silent. As appears from 
the letter of my co-counse] Mr. Alk dated January 17, 
1956 addressed to the Court, this defendant, in the 
Hansen case, (it so happens that Mr. Alk is attorney for 
that plaintiff too), in fact not only answered the inter- 
rogatory concerning identification of all the documents 
containing evidence as to the plaintiff’s enemy status, 
but actually made discovery of all these documents ex- 
cept only certain documents obtained from foreign gov- 
ernments deemed to be confidential. Moreover, included 
among the documents so produced were all the state- 
ments which were obtained from witnesses, which the 
defendant at the Hamsen pre-trial hearing stipulated 
would be produced. 


Although the defendant has filed more than fifty pages 
on these motions, nowhere has he explained why plain- 
tiffs are not entitled to discovery of evidentiary docu- 
ments which defendant obtained years ago and disclosed 
to the alien officials of an alien government for use 
against these same plaintiffs in judicial proceedings 
abroad (proceedings in which plaintiff was ultimately 

found to be without enemy taint). At pp. 15-16 of 
1214 my affidavit, sworn to January 6, 1956, I chal- 
lenged defendant’s counsel, Mr. Hill, to explain 
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why and under what authority such disclosure was made. 
More important, I challenged him to explain how such 
documents, having been so disclosed, could continue 
to be “protected” as “work-product”. The Court will note 
that Mr. Hill does not make any answer to this challenge. 
I asked Mr. Hill to explain how a document signed by a 
witness and especially how a document prepared—typed— 
and signed by the witness herself and in the possession of 
the witness could be deemed to be “work-product” when 
asked to be produced, not of the defendants, but of the 
witness herself. 


What, indeed, did he say, what could he say? It is 
the fact that some, if not all, of the documentary evi- 
dence here involved, if it ever was “confidential’’ under 
the ‘‘work-product rule’? (which I submit it is not) has 
long since lost any such status by the defendant’s own 
acts. 


I am rather surprised at the substitution by Mr. sain 
of invective for reason and argument. To say the least, 
I must confess that I feel somewhat perplexed at the 
attitude of the Department in this case. The Depart- 
ment of Justice is not merely a group of lawyers trying 
cases on a catch-as-catch-can basis motivated in their 
efforts by matters of expediency. The Department: of 
Justice is the Government of the United States. This 
Government has its policies to enforce; this Government 
is the party in the litigation as well as its own counsel; 
it is the administrator charged by the Executive with 
the enforcement of the Trading with the Enemy Act 
and its policies; it is the investigator, the conservator, 
the initiator, the trial counsel, the judge and the jury 

of the claims presented to it for return ; of 
1215 property under the Act. Surely, consistency of 
procedure in accordance with the Rules of Proce- 
dure, is or should be equally as much a part of | its 
policies as the substantive aspect of its activities. I 
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respectfully submit that the defendant should be re- 
quired, even if only to the extent of the ruling of this 
Court on this motion, to conform to and to maintain 
consistent standards in accordance with the Rules of 
Civil Procedure. They should not be at liberty to have 
one rule for one case and a different rule for another 
case merely because it suits them to take inconsistent 
positions for the immediate tactical advantage which 
they thereby may possibly obtain. It is their duty, I 
submit, to be consistent and to inform the Court and 
counsel of the precedents and procedures established and 
followed in the administration of the Act where the 
very same type of case and issues are involved and 
before the same courts, according to the Rules of Civil 
Procedure. 


* x 2 a 


1219 Filed Jan. 23, 1956 


MEMORANDUM OPINION 


This case comes before this Court at this time upon 
plaintiffs’ motion under Rule 34 for an order requiring 
the defendant to produce and permit the inspection and 
copying of various documents, papers, letters, etc. The 
plaintiffs also seek at this time under Rule 37(a) an 
order compelling the defendant Brownell to answer a 
question propounded upon oral examination of the de- 
fendant Brownell. The defendant has filed a motion 
under Rules 34 and 37 to require plaintiffs to produce 
and permit inspection of various books, records, docu- 
ments, correspondence, etc., and to answer an interoga- 
tory submitted to plaintiffs. 


The motions result from dispute following two earlier 
orders filed in this case on August 18, 1955 by Judge 
R. N. Wilkin. In those earlier orders, Judge Wilkin 
denied the plaintiffs’ motion to compel answers, sustained 
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objections of the defendants to certain of plaintiffs’ 
questions and denied a second motion of plaintiffs relat- 
ing to discovery procedure. The motions now before 
ihe Court relate substantially to the matters previously 
passed upon by Judge Wilkin. The plaintiffs in oral 
argument state that the plaintiffs seek by their present 

motion to have Judge Wilkin’s earlier order re- 
1220 versed, and the defendants’ present motion actu- 

ally grows out of the plaintiffs’ refusal to acquiesce 
in certain discovery processes which grow out of J udge 
Wilkin’s earlier orders. 


Plaintiffs strongly urge that Judge Wilkin’s ee 
rulings are in error and that they should at this time 
be reversed. This Court is of the opinion that the rul- 
ings of Judge Wilkin become the law of this case and 
must govern all discovery proceedings to which those 
orders relate. It appears obvious as a matter of sound 
judicial administration that pre-trial rulings on proce- 
dural matters should not be reversed by successive 
judges of a multi-judge court. If this judge has the au- 
thority upon the request of the plaintiffs to reverse Judge 
Wilkin’s earlier order, it follows logically that another 
judge of this Court would then have the authority, upon 
the request of the defendants, to over-rule and reverse 
this judge’s ruling. It would follow, then, that ‘upon 
these procedural matters, the losing side in each mo- 
tion would automatically renew his position on any pro- 
cedural matter before some other judge of the Court, 
and this whipsaw would continue, presumably, until the 
litigants had argued the matter before the fifteen or 
more judges sitting on this Court. Assuming a reason- 
able divergence of views of the part of trial judges in 
these procedural matters, it would ultimately follow: that 
the prevailing party would be the one fortunate enough 
to have the last ruling upon any motion. The ineff- 
ciency and impropriety of such a system seems too ob- 
vious to require lengthy discussion. | 
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The orders of Judge Wilkin are the law of this case. 


Plaintiffs’ motion is denied, and the defendants’ 
1221 motion is granted. Counsel will submit appropri- 


ate order. 
S/ Edward A. Tamm 
Judge 
Dated: 1/23/56 
1222 Filed Feb. 4, 1956 


Denied Tamm J. 2/8/56 


Plaintiffs move for reargument of the defendants’ mo- 
tions for an order requiring plaintiff VON DER HEYDT 
to produce for inspection and copying certain docu- 
ments and to compel the answer to an interrogatory, and 
for reargument of plaintiffs’ cross-motion requiring de- 
fendants to produce for inspection certain documents 
and to answer a question propounded on oral deposi- 
tion, which motions were the subject of a memorandum 
opinion of the Hon. EDWARD A. TAMM, United States 
District Judge, dated January 23, 1956. 


1223 Filed Feb. 4, 1956 


Affidavit in Support of Motion for Reargument 


STATE OF NEW YORK ) 
) ss: 
COUNTY OF NEW YORK) 
IRVING MOSKOVITZ, being duly sworn, deposes and 
says: 
I am one of the attorneys for the plaintiffs in this 
action and am fully familiar with the matters involved 
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herein. I make this affidavit in support of plaintiffs’ 
motion for reargument of the defendants’ motions for 
discovery and plaintiffs’ cross-motion for discovery and 
to compel the defendants to answer a question on oral 
deposition. The memorandum opinion of the Hon. 'ED- 
WARD A. TAMM, United States District Judge, dated 
January 23, 1956, granted defendants’ motions and de- 
nied plaintiffs’ cross-motion. Judge Tamm held ‘that 
the subject matter of plaintiffs’ cross-motion had pre- 
viously been disposed of by Judge R. N. WILKIN by 
order filed on August 18, 1955, and that therefore it: was 
Judge Wilkin’s ruling that became ‘‘the law of : this 
case’? and ‘‘should not be reversed by successive judges 
of a multi-judge court’’. It is respectfully submitted for 
the reasons heretofore adduced on the argument of these 

motions that Judge Wilkin’s rulings were patently 
1224 in error in so far as they limited documents of 

which discovery might be had to those documents 
only which the opposing party intended to introduce 
into evidence at the trial. It is further submitted that 
even the defendants impliedly concede this error since 
they sought to justify Judge Wilkin’s ruling on other 
and much more limited grounds. While fully appreciat- 
ing the view that, in the interest of orderly procedure, 
a Judge of a multi-judge court should not ordinarily re- 
verse an order of another Judge of the same Court, we 
believe that where the first ruling is so patently errone- 
ous as to constitute a clear reversible error, then proce- 
dure should bow to substance and the order should be 
corrected. Otherwise, the only result would be a futile 
trial, a reversal on appeal and a retrial with all the 
incumbent unnecessary delay and expense. 


However, should the Court see fit to adhere to its 
declination to overrule Judge Wilkin’s ruling and to re- 
afirm its opinion that ‘‘the orders of Judge Wilkin 
are the law of this case’’, then defendants’ motion for 
discovery must be denied. Judge Wilkin held that a 
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party need make discovery only of such evidence as that 
party intended to introduce into evidence at the trial. 
The defendants here have sought to compel the plain- 
tiffs to make discovery of documentary evidence, which 
the plaintiffs do not intend to introduce into evidence 
at the trial. If Judge Wilkin is right, and in any case 
whether right or wrong, if Judge Wilkin’s rulings are 
to be followed at this time, then the defendants are 
clearly not entitled to compel the plaintiffs to make dis- 
covery of the evidence sought in defendants’ motions. 

In short, if Judge Wilkin’s rulings are the law 
1225 of the case, then both the defendants’ motions and 

the plaintiffs’ cross-motion should be denied. I¢ ts 
only if Judge Wilkin’s rulings are to be reversed that 
defendants’ motions can be granted. 


By granting the defendants’ motions, this Court is now 
clearly reversing Judge Wilkin’s rulings. Since the mem- 
orandum opinion of the Court evinces a clear intention 
to abide by Judge Wilkin’s rulings, so much of that opin- 
ion as grants defendants’ motions is both inconsistent 
and incorrect. 


We respectfully submit that the Court misconceived 
plaintiffs’ argument and the relationship between Judge 
Wilkin’s orders and defendants’ motions, as evidenced 
from the following sentence. 


“The plaintiffs in oral argument state that the 
plaintiffs seek by their present motion to have Judge 
Wilkin’s earlier order reversed, and the defendants’ 
present motion actually grows out of the plaintiffs’ 
refusal to acquiesce in certain discovery processes 
which grow out of Judge Wilkin’s earlier orders.’’ 


There are no ‘‘discovery processes which grow out of 
Judge Wilkin’s earlier orders’’, which in any way re- 
late to the defendants’ motions. Judge Wilkin’s orders 
were made on motion by plaintiffs for discovery of de- 
fendants’ documents. Judge Wilkins at that time was 
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in no wise concerned with any request by defendants 'to 
examine any witnesses or produce any documents of 
plaintiffs or any one else. If Judge Wilkin’s order is 
the law of the case, then as plaintiffs argued previously 
and still wish to point out to the Court, by virtue of 
these orders defendants should not be entitled to have 
any wider examination of plaintiffs’ records than plain- 
tiffs were entitled to have of defendants’ records. That 
is the only relationship of Judge Wilkin’s orders to the 
motions made by defendants. Plaintiffs’ refusal 
1226 was not to acquiesce in any discovery processes 
which grow out of Judge Wilkin’s order but plain- 
tiffs’ refusal was simply directed to refusing to direct 
defendants’ witnesses to produce documents on their 
deposition on the ground that Judge Wilkin’s order was 
the law of the case and that the defendants were not 
entitled to any broader discovery than Judge Wilkin’s 
permitted the plaintiffs to have. We respectfully sub- 
mit that it would be equally erroneous to grant defend- 
ants’ motion for discovery as to allow Judge Wilkin’s 
denial of plaintiffs’ motion to stand. We can only ‘as- 
sume that the conclusion reached in the memorandum 
opinion is based on the misconstruction of plaintiffs’ 
papers, as evidenced by the aforementioned quoted sen- 
tence. | 


We respectfully request that the Court grant plain- 
tiffs’ application for reargument and that in view of 
the limitation of previous argument to ten minutes, that 
the matter be set down for further oral argument. 


1228 Signed February 8, 1955 
Filed February 9, 1956 


ORDER 


This cause came on to be heard on motion of defend- 
ants for an order requiring plaintiff von der Heydt to 
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produce and permit defendants to inspect and to copy 
or photograph certain documents and for an order re- 
quiring plaintiff von der Heydt to answer a portion of 
defendants’ interrogatory No. 23 served upon him on 
June 28, 1955, and on plaintiffs’ motion requiring de- 
fendants to produce and permit plaintiffs to inspect 
certain documents and to answer a designated question 
propounded to defendant Brownell upon his oral deposi- 
tion, and due deliberation having been had, and it ap- 
pearing to the Court that the documents described in 
defendants’ motion are in the possession, control or 
custody of plaintiff von der Heydt and that they con- 
stitute or contain evidence relating to matters involved 
in this action and defendants having shown good cause 
for the production thereof, it is 


ORDERED that defendants’ motion be and the same 
hereby is in all respects granted, and that plaintiffs’ 
motion be and the same hereby is in all respects denied, 
and it is further 


ORDERED that plaintiff von der Heydt produce and 
permit defendants to inspect and copy or photograph 
the following documents: 


1229 1. All books of account, records, correspondence 

or other documents of Von der Heydt’s Bank, 
N.V., Zandvoort, Netherlands, for the period from Sep- 
tember 1, 1939 to and including the year 1945. 


2. All books of account, records, correspondence or 
other documents of Internationals Kunstvereeniging N.V., 
Zandvoort, Netherlands, for the period from September 1, 
1939 to and including the year 1945. 


3. All books of account, records, correspondence or 
other documents in the possession of Mrs. Margareta 
B. M. Huyer or Professor George M. G. Russel, Nether- 
lands, relating to the aforementioned corporations or to 
any other business activities of plaintiff Edward von der 
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Heydt for the period from September 1, 1939 to ‘ond 
including the year 1945. 


4. All correspondence and other documents between 
plaintiff Eduard von der Heydt, Von der Heydt’s Bank, 
N.V. or Internationale Kunstvereeniging N.V., and’ the 
Niederrheinische Bank, Wesel, Germany, in the posses- 
sion of said Niederrheinische Bank, relating to the period 
from September 1, 1939 to and including the ee 4 1945, 
including, but not limited to: 


a. Letter dated November 24, 1942 from plant von 
der Hevdt to Niederrheinische Bank. 

b. Letter dated November 26, 1942 from plaintiff von 
der Heydt to Niederrheinische Bank requesting transfer 
of property to Internationals Kunstvereeniging N.V. 

e. Letter dated November 26, 1942 from Internationale 
Kunstvereeniging N.V. to Niederrheinische Bank. _ 

d. Letter dated December 3, 1942 from Niederrhein- 
ische Bank to Von der Heydt’s Bank, N.V. 

e. Letter undated from Niederrheinische Bank to 
plaintiff von der Heydt acknowledging receipt of three 
letters from von der Heydt in November, 1942. | 

f. Letter dated November 26, 1942 from plaintiff von 
der Heydt to Niederrheinische Bank requesting transfer 
of property to Internationale Kunstvereeniging N.Y be- 
fore end of the year. 

g. Contract dated December 3, 1942 transferring prop- 
erty from Von der Heydt’s Bank N.V. to Internationale 
Kunstvereeniging N.V. 

h. Permit or license of German authorities for the 
above transfer. 


5. All books of account, records, statements of ac- 
count, checks or check stubs or other documents or cor- 
respondence, or copies thereof, for the period from Sep- 
tember 1, 1939 to and including the year 1945, with or 
relating to: 
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a. Union Bank of Switzerland (Schweizerische Bank- S 
gesellschaft) | 

b. Niederrheinische Bank is 

e. Von der Heydt-Kersten and Soehne 

d. Internationale Kunstvereeniging 

e. Bank voor Handel en Scheepvart 

6. All correspondence, or copies thereof, with or re- 
lating to the following persons since September l, ai 

1939: 
1230 a. Heinrich Luebke 
b. George M. G. Russel 

ce. Kurt Schlessiger 

d. Elisabeth Schunk nee Peetz 
including all documents filed in folders labelled as 
follows: 

e. Res Immobiles Co. 

f. v. Stohrer 

g. Thyssenbank 

h. Russel 

i. Meister, Milano 

j. Schlessinger 

k. Schunk-Peetz 

l. Von der Heydt-Kersten & Soehne 

m. Bank voor Handel en Scheepvart 

n. Niederrheinische Bank 

7. All documents in the possession of Fides Union 
Fiduciaire, Zurich, Switzerland, relating to the plaintiffs 
herein or to property held for the account of or owned 
by plaintiffs in Germany, the Netherlands, Norway, Den- & 


mark, Italy, Luxembourg and Switzerland, including 
shares of stock in corporations incorporated in such , 
countries, and including correspondence or copies thereof 
relating to or with any of the plaintiffs herein, all for 


the period from September 1, 1939 to and including the < 
year 1945. 4 
a 
d 
* 
* 
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8. All documents or true copies thereof, including 
statements of account, checks or cancelled checks, in the 
possession of the Union Bank of Switzerland (Schweizer- 
ische Bankgesellschaft) relating to an account or accounts 
with said bank or any of its branch offices maintained 
in the name or names of any of the plaintiffs herein, 
including correspondence, or copies thereof, with or re- 
lating to any of said plaintiffs, and including all docu- 
ments held by or in the possession of said bank relating 
to property held by plaintiff von der Heydt, all for the 
period from September 1, 1939 to and anche the 
year 1945. 


The aforementioned documents are to be produced at 
the office of plaintiff von der Heydt’s attorney, Wood- 
ward Building, Washington, D. C., or at such other 
place as may be agreed by the parties, on or before 
February 27, 1956, provided, however, that plaintiff von 
der Heydt may, at his option, produce the documents 
described in Items 1, 2 and 3 hereof at the office of 
Professor George M. G. Russel, Amsterdam, Netherlands, 
and the documents described in Item 4 hereof at: the 

offices of the Department of Justice, Overseas 
1231 Branch, 28 Ludwigstrasse, Munich, Germany, on 

or before February 27, 1956 upon his giving de- 
fendants notice not less than 10 days in advance of said 
date of his election to do so. 


If defendants desire to photograph or photostat ‘any 
of such documents, defendants may take the documents 
to some ronvenient place in order that photographs or 
photostats thereof may be taken, the documents to be 
returned to plaintiff forthwith upon the completion of 
such photographing or photostating, and it is further 


ORDERED that plaintiff von der Heydt shall answer, 
under oath, on or before February 15, 1956, that portion 
of defendants’ Interrogatory No. 23 reading as follows: 





124A 


If any of the documents are no longer in plaintiff 
Eduard von der Heydt’s possession, custody, or con- 
trol because of loss or destruction, state when and 
how such loss or destruction occurred. 


Dated: Feb. 8, 1956 
/s/ Edward A. Tamm 
United States District Judge 


Filed March 7, 1956 


MOTION 


Defendants move this Court for an order pursuant to 
Rule 37(b) and (d) and Rule 41(b) of the Rules of 
Civil Procedure dismissing the complaint of the plain- 
tiffs herein for failure to answer an interrogatory and 
produce documents as required by order of this Court 


entered February 8, 1956. Pursuant to said order said 
interrogatory was to be answered on or before February 
15, 1956, and said documents were to be produced on 
or before February 27, 1956, but plaintiffs have wholly 
failed to comply with said order to the prejudice of de- 
fendants, as more fully appears in the annexed affidavit 
of Myron C. Baum. 


Defendants further move this Court for an order 
pursuant to Rule 37(b) imposing an allowance of costs 
against the plaintiffs for the salary and expenses of de- 
fendants’ representatives, including travel from Munich, 
Germany to Amsterdam, Netherlands, and return, as also 
more fully appears in the annexed affidavit. 

Dated: March 7, 1956 
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s * * * 
AFFIDAVIT 


District of Columbia, ss.: 


Myron ©. Baum, being duly sworn, deposes and says: 


I am an attorney in the Department of Justice and one 
of the attorneys for the defendants herein. I am fully 
familiar with the facts and proceedings in this action and 
make this affidavit in support of defendants’ motion to 
dismiss the complaint under Rule 37(b). : 


On January 13, 1956 a motion by defendants (filed 
November 23, 1955) to require plaintiff von der Heydt 
to produce and permit defendants to inspect certain docu- 
ments and to answer a certain interrogatory was argued 
before Judge Tamm of this Court together with a cross- 
motion by plaintiffs for the production of certain docu- 
ments, which production had been denied plaintiffs by 
Judge Wilkin by orders dated August 18, 1955. In a 
memorandum dated January 23, 1956 Judge Tamm 
granted defendants’ motion and denied the cross-motion 
of plaintiffs. Plaintiffs then filed a motion for reargu- 
ment which was denied on February 8, 1956, and on the 
same date Judge Tamm signed an order requiring plain- 
tiff von der Heydt to answer an interrogatory on or be- 
fore February 15, 1956 and to produce certain documents 
on or before February 27, 1956. A copy of that order 
is annexed hereto for the convenience of the Court and 

marked Exhibit A. Plaintiffs have refused and 
1235 wholly failed to answer the interrogatory or to pro- 
duce any documents as provided by said order. 


The interrogatory which was required to be answered 
was a portion of interrogatories served upon plaintiff 
von der Heydt on June 28, 1955, the answers to which 
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were not received by defendants until September 20, 1955, 
after extensions of time had been requested by plain- 
tiffs’ attorneys. The answers received on September 20, 
1955 did not include an answer to the interrogatory in 
question and this interrogatory remains wholly unan- 
swered. 


With respect to the production of documents, the or- 
der of Judge Tamm provides for the production of docu- 
ments described under eight separate items. It further 
provides that the documents described in Items 1, 2 and 
3 may, at Plaintiffs’ option, be produced at the office of 
Professor George M. G. Russel, Amsterdam, Netherlands, 
an attorney for plaintiff von der Heydt and two Dutch 
corporations wholly-owned by said plaintiff, upon giving 
ten days’ notice in advance of his election to do so. 
It provided further that the documents described in 
Item 4 could, at plaintiffs’ option, be produced at de- 
fendants’ office in Munich, Germany, upon giving similar 
notice. The documents described in the remaining items 
were required to be produced at the office of plaintiffs’ 
attorney in Washington, D. C. 


On February 20, 1956 defendants received from plain- 
tiffs’ attorney a letter dated February 17, 1956 advising 
that he had forwarded Judge Tamm’s order to plaintiffs’ 
Swiss counsel with the suggestion that the latter contact 
Mr. Charig (a representative of defendants in Munich, 
Germany) to make arrangements for production of docu- 
ments within the possession and control of the plaintiff. 
A copy of that letter is annexed hereto as Exhibit B. 
On February 24, 1956 said Mr. Charig, who was to con- 
duct the examination of any documents produced in 
Europe pursuant to the order, having received no word 
from any representative of plaintiffs concerning such 
production, telephoned plaintiffs’ Swiss counsel and was 
informed that such counsel had received a copy of the 
order of this Court only on February 22, 1956 and was 
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not ready to make any arrangements for production on 
February 27, 1956. Upon the representation of Mr. 
Charig that the matter was urgent, plaintiffs’ Swiss 
counsel agreed that the documents described in Items 1, 
2 and 3 would be made available for inspection in 
1236 Amsterdam on March 1 and that the documents 
described in Item 4 would be produced in Munich 
on March 5. No arrangements for the production of 
the remaining documents were made, but plaintiffs’ Swiss 
counsel did state that such documents would not be 
produced in Washington as required. : 


Pursuant to this conversation with plaintiffs’ Swiss 
counsel, Mr. Charig proceeded from Germany to Amster- 
dam to begin inspection of documents on March 1,, 1956. 
On that date and on the next day Mr. Charig was re- 
fused access to any documents by Professor Russel, the 
attorney hereinabove described, upon the ground that 
he lacked authority to permit such inspection. This 
statement was made notwithstanding Professor Russel’s 
sworn testimony in his deposition on file in this Court 
that he would turn over the documents to plaintiff von 
der Heydt upon the latter’s demand. Similarly, the 
documents described in Item 4 which Swiss counsel 
finally agreed to produce on March 5, have not, been 
forthcoming and it must be assumed that plaintiffs have 
refused to produce these documents as well. 


No further communications have been received from 
plaintiffs, their Swiss counsel, or their counsel before 
this Court as to the production of any documents or as 
to the answer to the interrogatory involved. As the 
Court has been previously advised, on January 4, 1936 the 
trial of this action was continued by Chief Judge Laws 
to May 1, 1956, upon defendants’ representation that this 
time was needed to complete the discovery then pending. 
Approximately two months have elapsed since these, rep- 
resentations were made to Chief Judge Laws, and de- 
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fendants are being seriously prejudiced by the continued 
delay. Defendants, in view of the above and plaintiffs’ 
silence and refusal to comply, have filed this motion 
promptly. Defendants respectfully urge that this mo- 
tion be heard and disposed of as expeditiously as pos- 
sible in order to avoid further delay. 


The facts above recited demonstrate clearly that plain- 
tiffs have refused to comply with the order of this Court. 
This is evidenced by the almost complete silence of plain- 
tiffs and their counsel. Although on notice since No- 
vember 23, 1955 that defendants sought production of 
the documents in question and on notice since January 
23, 1956 that production was required by the Court, 
plaintiffs’ American counsel simply referred the matter 

to Swiss counsel for further action and apparently 
1237 did not even do this much until or after February 

17, 1956, since said order was not received by 
Swiss counsel until February 22, 1956. Plaintiffs’ Swiss 
counsel in turn agreed to partial production only upon 
the urging of defendants’ representative and then, when 
said representative proceeded to Amsterdam, Netherlands 
for such production, even that was refused. As to the 
remaining documents no production has been made and 
plaintiffs have ignored the Court’s order. 


All of the foregoing facts and circumstances demon- 
strate a complete refusal by plaintiffs to comply with 
the order of this Court. Indeed, plaintiffs have ignored 
such order. In such circumstances, it is submitted that 
the Court should exercise the powers conferred upon 
it by Rules 37(b) and (d) and 41(b). Since the inter- 
rogatory required to be answered and the documents 
required to be produced relate to the jurisdictional issue 
of plaintiffs’ enemy status under the Trading with the 
Enemy Act, the appropriate relief would be dismissal 
of the complaint as authorized by said Rules. 


The present motion is made to dismiss the complaint 
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of all three plaintiffs herein notwithstanding the fact 
that the order of Judge Tamm of February 8, 1956 is 
directed to the individual plaintiff Eduard von der Heydt. 
This request is made because the other two plaintiffs: are 
holding companies which, as alleged in the complaint, 
and admitted by defendants, are beneficially owned solely 
by said Eduard von der Heydt. Since plaintiff von der 
Heydt has undertaken to flaunt the order of this Court, 
it would be a miscarriage of justice and a perversion of 
the Rules of Civil Procedure to dismiss only his com- 
plaint and to allow him to recover virtually all of the 
property through the medium of his er uishiiiy his 
personal holding companies. 


Under the circumstances, therefore, it is respectfully 
requested that defendants’ motion be granted in all re- 
spects and that the complaint of the plaintiffs be dis- 
missed with an allowance of costs to the defendants for 
the futile trip made by defendants’ representative from 
Munich, Germany, to Amsterdam, Netherlands, after 
plaintiffs’ Swiss counsel had agreed to permit partial 

production in the latter city. The exact amount 
1238 of these expenses is not precisely known to de- 

fendants, but will be furnished the Court upon the 
hearing of this motion. 


Sworn to before me this 7th day 
of March, 1956. 


Myron C. Baum ! 
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1243 Exhibit B to Baum Affidavit filed March 7, 1956 


GRAUBARD & MOSKOVITZ 
115 Broadway 
New York 6, N. Y. 


February 17, 1956 


Myron C. Baum, Esq. 
Office of Alien Property 
Department of Justice 
Washington, D. C. 


Re: von der Heydt v. Brownell 
Dear Mr. Baum: 


Having been recently informed that Judge Tamm has 
signed the order in the form submitted by you, we have 
forwarded same to Swiss counsel in Switzerland, with 
the suggestion that he contact Mr. Charig to make ar- 
rangements for the production of documents within the 
possession and control of the plaintiff. 


We expressly wish to inform you that we deem that 
the decisions and orders of Judge Tamm and of Judge 
Wilkins in denying plaintiffs’ motions for discovery and 
in granting those of the defendants constitute prejudicial 
and reversible error, although unfortunately these or- 
ders, being interlocutory in nature, are not appealable 
as of this time, and that the production of documents 
pursuant to this order is without prejudice to our posi- 
tion in this matter and is not to be deemed as in any 
way acquiescing in the aforesaid decisions. 


Very truly yours, 


Graubard & Moskovitz 
By /s/ Irving Moskovitz 
IM:o 
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1246 Filed March 21, 1956 


AFFIDAVIT 


STATE OF NEW YORK ) 
) ss: 
COUNTY OF NEW YORK) 


SEYMOUR GRAUBARD, being duly sworn, deposes 
and says: 


I am a member of the firm of Graubard & Moskovitz, 
and make this affidavit in opposition to the Government’s 
motion to dismiss the complaint herein and in support 
of an application for an adjournment of said motion 
until next week. 


My partner, Mr. Moskovitz, who is one of the attor- 
neys for the plaintiffs in this action and is personally 
familiar with it, is and has been since the beginning 
of this month, in Europe. When the Government’s mo- 
tion papers were received, we sent them to him by air 
mail and on Saturday last, I spoke to him on the tele- 
phone. He told me that he was unable to understand 
the apparent confusion and delay which has occurred 

in the production of the documents requested by 
1247 the Government. He said, and our correspondence 

files reveal, that more than a month ago, there was 
sent to Swiss counsel representing Mr. von der Heydt, 
the plaintiff, a copy of the order of the Court relating 
to discovery, with the suggestion that the physical pro- 
duction of the documents might be arranged more con- 
veniently through the office of the Department of J ustice 
in Munich. 


The information recited in the affidavit of Mr. Benn 
in support of the Government’s motion suggests that 
in fact arrangements were made between the Office of 
the Department of Justice and Swiss counsel but that 
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somewhere along the line, some difficulty or confusion 
developed. Indeed, it would seem that the difficulty or 
confusion was occasioned by Professor Russel in Amster- 
dam, Holland, a person having custody of certain of the 
documents in question. I myself have no idea what 
occasioned this difficulty or indeed whether the report 
given of the events in the affidavit of Mr. Baum (who 
has been in Washington all this time) is in all respects 
complete. I inquired as to these matters of Mr. Mosko- 
vitz by telephone and he said that he had, immediately 
upon being apprised of these developments, interrupted 
his other affairs and arranged to fly to Zurich, Switzer- 
land. Mr. Moskovitz is, at this very moment, in Zurich 
conferring with Swiss counsel for the client. It is his 
intention and purpose to discover the cause of the delay 
and confusion and to remedy the same. To the extent 
that documents located in Holland are involved, he will 
and indeed is now in the course of arranging for their 


inspection. As for the other documents, he will make 
suitable arrangements for their inspection via the Office 
of the Department of Justice in Munich. 


Mr. Moskovitz is expected to be back in New 

1248 York at the begining of next week. Until his ar- 

rival, we have no more accurate information than 

that set forth above as to what has transpired or as to 
the schedule for production of the documents. 


It is therefore respectfully requested that this motion 
be adjourned for one week, at which time Mr. Moskovitz 
will be able personally to apprise the Court of the actual 
facts from first hand knowledge. By that time, arrange- 
ments will have been completed for the examination of 
the documents and indeed it may be that the documents 
themselves will already have been made available for 
examination to the Government. 


It seems unnecessary to add that the events recited 
above make it clear beyond peradventure that there has 
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been no wilful default, no intention to evade, much less 
disobey, the orders of this Court and that, indeed; a 
simple telephone call by the attorneys for the defendant, 
would have been sufficient to straighten out the situa- 
tion, without the necessity for the formalities of a motion 
and without imposing an unnecessary burden on aaa 
Court. 

e * = * 


1250 Filed March 22, 1956 


* * * * 


AFFIDAVIT 
DISTRICT OF COLUMBIA, SS.: 


Myron C. Baum, being duly sworn, deposes and says: 


This affidavit is submitted as a supplemental affidavit 
in support of defendants’ motion to dismiss the com- 
plaint herein under Rule 37(b) and (d) and Rule 41(b) 
of the Rules of Civil Procedure. That motion was filed 
because of plaintiffs’ refusal to comply with the order of 
this Court dated February 8, 1956 requiring an answer 
to defendants’ interrogatory on or before February ‘15, 
1956 and production of documents by plaintiff von pee 
Heydt on or before February 27, 1956. 


The present motion was served and filed on Meath: 
7, 1956. On March 13, 1956 I received a telephone call 
from Mr. I. G. Alk, one of the attorneys for the plain- 
tiffs. Mr. Alk advised me on that occasion that he had 
been away from his office for approximately one week, 
that his secretary had not advised co-counsel in New 
York of the filing of this motion and that consequently, 
he and co-counsel needed more time to file the opposing 
papers on this motion. I advised Mr. Alk that the Court 
had already scheduled the motion to be heard on March 
23, 1956 and agreed to extend plaintiffs’ time to ‘file 
opposing papers to March 20, 1956. In the course’ of 
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this telephone conversation, Mr. Alk informed me that 
his co-counsel, Mr. Moskovitz, had left for Europe on 
March 2, 1956 to arrange for the production of docu- 

ments required by the order of this Court of Feb- 
1251 ruary 8, 1956. Neither Mr. Moskovitz nor Mr. Alk 

previously advised any attorney representing the 
defendants of this trip, nor had we had any communica- 
tion with either of said gentlemen since prior to February 
8, 1956, with the exception of the receipt of a letter from 
Mr. Moskovitz dated February 17, 1956 (Exhibit B at- 
tached to my previous affidavit). 


On March 20, 1956 I received a further telephone call 
from Mr. Graubard, the law partner of Mr. Moskovitz. 
In contrast to the information previously given me, Mr. 
Graubard advised me that Mr. Moskovitz was arriving 
in Zurich, Switzerland on March 20, 1956 for the purpose 
of making arrangements for production of documents in 
this action. 


Mr. Graubard then inquired as to what I desired to 
do about the pending motion, in view of the information 
thus given me. I informed Mr. Graubard that since pro- 
duction of documents had not yet been made in compli- 
ance with the Court’s order, since defendants’ represent- 
ative had already made one futile trip to Amsterdam, 
Netherlands after arrangements with plaintiffs’ Swiss 
counsel to inspect some of the documents involved, and 
since Mr. Moskovitz had not left for Europe until after 
the dates fixed by the Court for compliance had passed 
and several weeks after the entry of the order, I thought 
it best that the pertinent facts be presented to the Court 
for proper disposition upon the scheduled date for the 
hearing of this motion. 


The costs incurred by defendants in connection with 
the futile trip of defendants’ representative to Amster- 
dam, Netherlands, referred to in my previous affidavit, 
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total $233.00, including travel expenses, salary and | per 
diem. 


It is therefore respectfully requested that defondanin’ 
motion be granted and the complaint herein be dismissed 
and that defendants be awarded costs of $233.00 against 
the plaintiffs for salary and travel expenses as aia 


described herein. 
co * es 2 


1253 Filed March 23, 1956 


* a * * 


AFFIDAVIT 


STATE OF NEW YORK ) 
) ss: 
COUNTY OF NEW YORK) 


SEYMOUR GRAUBARD, being duly sworn, depose 
and says: 


This affidavit is made as a supplement to my affidavit 
verified the 20th day of March, 1956. 


The following is a verbatim copy of a cable ek 
by me this day from my partner, Mr. Irving avekoyttz, 
who sent this cable from Zurich, Switzerland: 


“G@C159 MAR 21 1956 


SBZ705/17844 ZURICH 89 20 2315 
LT LEXGRAMOS NEW YORK 


RECEIVED COPY HEYDT MOTION PAPERS IN 
PARIS PROCEEDED ZURICH TONIGHT TO IN- 
VESTIGATE PERSONALLY STOP RECALL 
DATE IN ORDER TO SHORT IN VIEW LACK 
OF NOTIFICATION FROM CLERK THAT OR- 
DER SIGNED STOP TELEPHONED SWISS 
COUNSEL HE ADVISED THAT RUSSELL 
ACTED IRRONIOUSLY CONTRARY TO PRE- 





136 A 


VIOUS UNDERSTANDING ALSO THAT HEYDT 
HAS NOT CHANGED POSITION TO HIS KNOWL- 
EDGE BUT HEYDT HAS BEEN SERIOUS- 
1254 LY ILL PNEUMONIA WHICH DANGER- 
OUS HIS AGE WAS UNREACHABLE MY 
LETTER OR PHONE DOCTORS ORDERS STOP 
MEETING COUNSEL TOMORROW OPTAINING 
FURTHER DETAILS WHICH WILL INCLUDE 

IN AFFIDAVIT 

MOSKOVITZ’’ 


I have been separately advised that Mr. Moskovitz’s 
previously announced plans of returning to the United 
States by Monday, March 26th, have not been altered, 
although it is possible that the matters referred to in 
the cable may delay his departure from Zurich for an 
additional day or two. 


We respectfully request that the adjournment requested 
of one week be granted. 


1256 Filed March 23, 1956 


AFFIDAVIT 


STATE OF NEW YORK ) 
) ss: 
COUNTY OF NEW YORK) 


SEYMOUR GRAUBARD, being duly sworn, deposes 
and says: 


This affidavit is made to supplement previous affidavits 
in opposition to the Government’s motion to dismiss the 
complaint herein. 


I received this afternoon a cable from my partner, Mr. 
Irving Moskovitz, reading as follows: 
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**G@C134 1956 MAR 22 PM 1 03 


SBZ1387/4631 ZUERICH 12 22 1833 
LEXGRAMOS NEW YORK 


CONSUL CLOSED AIRMAILING HEYDT AFFT- 
DAVIT ON MERITS FRIDAY MORNING | 


MOSKOVITZ”’ 


It appears therefrom that an affidavit setting forth the 
matters involved herein should be received in New York 
Monday or Tuesday next and can be presented to the 

Court within a day or two thereafter. 


1257 Mr. Moskovitz himself is expected to be back 
here at that time. Accordingly I reiterate my re- 

quest that the matter be adjourned for one week, pentil 

Friday next. | 


* e * * 


Proceedings before JUDGE EDWARD A. TAMM 
Friday, March 23, 1956 


936 PROCEEDINGS 


THE DEPUTY CLERK: von der Heydt vs. Brownell. 

THE COURT: Is there opposition to the present mo- 
tion? : 

MR. ALK: Yes, Your Honor. | 

THE COURT: I haven’t seen any opposition filed to 
the motion. 

MR. ALK: The opposition is in the nature of, affi- 
davits, one of which was filed two days ago, and there 
are two that I received in the mail and filed. 

THE COURT: Very well. 

I have read your motion, your memorandum of pints 
and authorities. I understand your position. 

MR. BAUM: Well, then, Your Honor, I shall be very 
brief, if the Court please. 
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I think the basic question presented to Your Honor. 
is whether counsel and opposing party are to comply 
with the orders of this Court, or whether they can choose 
their own time in which they will do what Your Honor has 
instructed them to do. As Your Honor undoubtedly has 
noted there were required to answer an interrogatory by 
February 15th, and they were required to produce docu- 
ments on February 27th. Nothing has been done. In 

fact it was the defendants who took the initiative 
937 through defendants’ representatives in Germany in 

our office in Germany calling Swiss counsel and 
saying, What about the production which is scheduled 
three days hence, and after some conversation which 
counsel said he had just received a copy of the order, 
it was agreed that some of the documents which were 
located in Holland which Your Honor’s order provided 
could be inspected in Holland at plaintiffs’ option, would 
be produced on March Ist. 

Our representative went to Amsterdam to see the docu- 
ments and was told he could not look at them by the 
attorney who had custody. 

We again tried on the succeeding day and were again 
refused. 

Other documents which were agreed to be produced 
on March 5th also were not produced. 

That leaves aside, Your Honor, four items in Your 
Honor’s order about which we have heard nothing ex- 
cept Swiss counsel’s statement that they would not be 
produced. Those four items relate to documents in 
Switzerland which are required to be produced at the 
office of counsel in Washington. 

The basic thing this morning, Your Honor, is that 
counsel says he is now arranging for the production, 
and the plain fact is, Your Honor, that just nothing has 

happened. Counsel wrote us a letter on February 
938 17th in which he says, I have forwarded Judge 
Tamm’s order to Swiss counsel with the suggestion 
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that he arrange for production, and again Pe ihiad 
Your Honor’s order was reversible error. 

Then we are told after we filed this motion that coun- 
sel has gone to Europe to arrange for this production. 
We find now in the second affidavit which has been pre- 
sented to Your Honor that counsel has arrived in Zurich 
for the purpose of this case only two days ago. In other 
words, it is not just a question of non-production by 
February 27th. They have virtually had an additional 
month since the time expired in Your Honor’s order to 
at least make some beginning of production, not to. ‘say 
full production. 

Counsel says in the cable which is quoted in the: aff 
davit that the time fixed by Your Honor was too short. 
That is wholly specious at this stage when he has had 
almost another month to comply. We have had no an- 
swer to an interrogatory which is something the plaintiff, 
and only the plaintiff can answer. 

Some of the files which Your Honor ordered to be pro- 
duced were the personal files of this man von der Heydt, 
the plaintiff. No reason has been given for any diffi- 
culty in getting those. The interrogatories on which our 

original motion was premised said that those files 
939 were located in presumably his home, but in this 
town in which he lives in Switzerland. 

This has resulted, Your Honor, in not only hampering 
our preparation of this case, but making it manifestly 
impossible for us to proceed to trial on May Ist as 
Judge Laws has fixed the date, and I am telling Your 
Honor now that I am going before Judge Laws next 
week to request an appropriate further continuance which 
I feel is occasioned by no delay on my part. 

I think therefore Your Honor that rather than adjourn 
this motion or leave this matter hanging longer, appro- 
priate relief would be a dismissal. If Your Honor is ‘not 
disposed to dismiss instantly, I think it appropriate to 
follow the precedent in the case of Societe Internationale 
which I have cited in my points and authorities where 
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the Court of Appeals order provided that the action be 
dismissed with leave to the party in default to move to 
vacate in a certain period upon a showing of full pro- 
duction as required by the order. 

Thank you, Your Honor. 

MR. ALK: If Your Honor pleases, I think I must 
say first that there is no doubt that the time which was 
fixed in the order was entirely too short. 

THE COURT: Did you make any request to extend 

the time? 
940 MR. ALK: Yes, Your Honor. We filed a coun- 
ter proposal to that effect but Your Honor saw 
fit to sign the order as proposed by the defendants. 

We are dealing with a situation which involves cor- 
respondence with Europe. We know that a period of 
time the order was signed was February 9th. It required 
action by February the 27th. It required other action 
by February 15th. It was manifestly impossible. 

But without regard to that situation, the fact of the 
situation is that the chief counsel in this matter is in 
Europe. He is arranging for the production of all of 
these documents. We will know what the situation is 
when he returns next week. Now all that we have here 
by the Government is an affidavit based completely upon 
heresay information, things which are said to have been 
told to Mr. Baum. Mr. Baum was not in contact with 
Professor Russell. He was not in contact with Swiss 
counsel in Germany. He has not presented any affidavit 
from the representative of the Office of Alien Property 
in Germany who could swear as to what occurred. 

Now there is over $500,000 which is involved in this 
proceeding. It seems to me that this is not a situation 
which ought to be decided upon the basis of hearsay 

affidavits. 
941 We are advised that an affidavit signed by— 
THE COURT: Do you make any claim that you 
have complied with the Court’s order? 
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MR. ALK: Your Honor, I do not know. I must say 
that I do not know whether there has been compliance. 
We have the cable that the affidavit of Mr. von der Heydt 
will be airmailed on Friday morning, this morning. The 
Consul was closed. I do not know what that affidavit 
contains. I do not know what transpired between the 
defendants’ representative and Professor Russel: We 
have not seen any affidavit by the defendants’ Se pHeaiatt 
ative as to what transpired. 

We ask therefore that this matter be sijeunnea for 
a reasonable period of time, Your Honor, so that the 
information as to what occurred can be obtained! Mr. 
Mosceovitz, the counsel in this case, is returning to the 
United States sometime next week. He will be in a 
position to speak with authority with respect to: what 
ean be done in Switzerland. 

Part of the order which was signed by Your — 
may very possibly involve very serious questions of the 
Swiss Secrecy Law. There may have to be a hearing 
with respect to that phase of the order as to whether 

there were documents which are in the posepasion 
942 and the control of the plaintiff. 

In the Chemie case where there was a disttaval 
by Judge Laws, the matter was first of all referred to 
a special master to ascertain exactly what the facts were, 
as to whether there was a good faith attempt to comply. 

This case was started in 1954. It is not one which 
was unduly long on the calendar. The discovery pro- 
ceedings were started merely last fall by the government 
in this particular case. Now in something of this magni- 
tude, I think, and involving as it does citizens of another 
country, and the difficulties of communication under those 
circumstances, I think that it would be eminently dad 
that this matter be adjourned. 

THE COURT: What do vou mean by “dificnlties of 
ecommunication’’? 
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MR. ALK: It takes under the very best circumstances 
time to get a letter over to Switzerland and get a reply. 
THE COURT: You can telephone if you want to. 

MR. ALK: We find, further, with respect to the cable 
which was sent, that the plaintiff, Mr. von der Heydt was 
seriously ill, creating a further complication with re- 
spect to this situation. 

Mr. Baum when we appeared before Judge Laws with 
respect to setting this case down for trial told Judge 

Laws that he thought that this might properly be 
943 a case whereby this case should be assigned to 

some judge for continuous supervision. I am in- 
clined to believe that Mr. Baum was right with respect 
to that situation. I will join with him in a request to 
Judge Laws that this case be assigned to one of the 
judges for continuous supervision because it at best is 
going to be raising various very serious questions with 
respect to Swiss law involving secrecy, and I am afraid 
that the order as signed by Your Honor that there are 
going to be phases of it upon which we will have to be 
appearing before somebody from time to time. Mani- 
festly, the case cannot be tried on the Ist of May. I 
thoroughly agree. 

I ask, therefore, in the first instance that this matter 
be adjourned for a period of one week so that we can 
submit the affidavit of Mr. von der Heydt himself as 
what has oceurred, and so that this Court might see 
what the situation is. 

In the interval I will without any motion being made 
by the government I am prepared to go at their con- 
venience to see Judge Laws to arrange for a postpone- 
ment of the trial and to request Judge Laws that this 
case be assigned to one of the Judges for continuous 
supervision. I think it needs it. 

THE COURT: I will grant the government’s 
944 motion to dismiss. 
MR. ALK: May I inquire, are you going to 
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follow any procedure of giving time? Is this going to 
be just a complete order for dismissal? 
THE COURT: That is all the order need contain. 


PROCEEDINGS BEFORE JUDGE EDWARD A. - 
Monday, March 26, 1956 


* * * * 


947 MR. BAUM: If Your Honor please, I have a 

proposed order and judgment to be entered on your 
decision of Friday, in the case of von der Heydt versus 
Brownell. Mr. Alk wishes to address Your Honor on 
the subject. 2 

THE COURT: ‘Very well. 

MR. ALK: If Your Honor please, we request that you 
delay any action with respect to that order for a period 
of three days, in order to give us an opportunity to file 
a motion for re-argument, and to amend the order of 
February 6, 1956. 

Mr. Moskovitz returned from Europe on Sasday, yes- 
terday. He had the opportunity of going into this mat- 
ter very carefully while he was in Europe. 

The situation, as it stands now, is that, as I lnder- 
stand it, there are three categories of documents which 
we are required to produce. They are documents in the 
possession of Professor Russel. I am advised that those 
documents will be produced; that there was a misunder- 
standing between the representative of the Department 
of Justice and Mr. Russell; and Professor Russell has 
been instructed to produce those documents, and they will 
be produced. 

There are certain documents in the possession of the 

plaintiff, Mr. von der Heydt. There will be filed 
948 in connection with the motion for re-argument a 
certificate by a very respected doctor in Switzer- 
land, Dr. F. J. Speck, that Mr. von der Heydt is seri- 
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ously ill with penumonia. As soon as Mr. von der Heydt 
has recovered and can give some instructions, the docu- 
ments which are in his possession will be introduced, but 
there necessarily will be a delay because of Mr. von der 
Heydt’s critical illness with pneumonia, 

As to the third group of documents; they belong to 
the Union Bank of Switzerland, and the Fides Bank in 
Switzerland. We have been advised that the two banks 
have no objection to the inspection of their records, and 
they will permit the inspection of their records in Swit- 
zerland. 

If the Department of Justice, by reason of Swiss law, 
is unable to make inspection in Switzerland, the two 
banks are willing to make photostatic copies of all of 
their documents, and to make those photostatie copies 
available outside of Switzerland. 

The documents required are all documents relating to 
these accounts from 1939. They are voluminous in nature, 
and they will require, and there will be the question as 
to under those circumstances, with these institutions not 
being under our control, the question will arise as to who 
should pay for the photostating of all of these documents. 

The fourth category of documents are documents re- 

lating to a German bank. We have been advised 
949 that the German bank is willing to permit the in- 

spection of its records, and that that inspection can 
take place in Germany. 

We have an affidavit with respect to the situation, part 
of which is in German, and will require some translation. 

The fifth matter is an answer to an interrogatory. We 
have been advised that an answer to this interrogatory 
had been prepared and had been submitted to Swiss 
counsel, but it had not been executed under oath. He 
returned it to Mr. von der Heydt, in order to have him 
execute it under oath, and to appear before the American 
Consul, but before Mr. von der Heydt had an opportunity 
of doing ‘so, he was taken ill with pneumonia. 
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So there is no refusal of any kind to present any of 
these documents. | 

We feel, under these— | 

THE COURT: I don’t think you have gotten the point 
in the situation yet. These are the arguments that you 
made in January when the court instructed you to ‘com- 
ply with certain orders for depositions. You completely 
ignored the court’s deadlines. You made no request to 
extend them. You waited three to four weeks after the 
deadline expired, until the government moved for judg- 
ment in the case; and then you hand up two amaaNa on 
the morning of argument. 

The Court doesn’t hold pre-trial, the Court Houanlt set 

deadlines, just to keep itself from having to sit in 
950 chambers. These are serious things when they are 

set. You have made no effort to comply with them. 
The argument you make now is the same argument that 
you made in January as to whether you would or would 
not present these documents. 

MR. ALK: I regret, Your Honor, it is not he argu- 
ment that was made in January. The argument in’ Jan- 
uary was whether we should be required to produce any- 
thing. 

THE COURT: That was argued when the motion was 
argued before, and you hadn’t complied with the Court’s 
order at that time. 

MR. ALK: Your Honor, my I speak? | 

The motion which was made by the vovernment was 
completely a new motion. That matter was not presented 
to Judge Wilkin at all. Judge Wilkin merely had before 
him a motion which was made by us. The motion for 
the government was first made before Your Honor. ‘That 
was the motion which was argued in January. That was 
the motion with respect to which Your Honor amen an 
order of the 6th of February. 

And, as I state, neither counsel for the plaintiff nor 
counsel for the defendant received any notice by the Clerk 
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with respect to the entry of that order. We did not find 
out about it until February the 10th, when I happened to 
be over to the Court House, and I examined the docket. 

It cannot be said that we refused to obey any order of 

Judge Wilkin, because Judge Wilkin did not enter 
951 an order with respect to this phase of the situation 
at all. 

I ask Mr. Baum whether that is correct. 

THE COURT: Just address the Court. 

MR. ALK: But that is the situation, Your Honor. 

Now, we are dealing with a large category of docu- 
ments, which are going to be required. All that we ask 
is permission to submit a motion for re-argument, sub- 
mit the affidavits, to see what the situation is before 
you sign an order. This is the matter, as I stated, which 
involves a substantial amount of funds, It is a matter 
which involves a plaintiff who is a non-resident of the 
United States, and we all know that with respect to mat- 
ters of this kind, the problem of discovery is a much 
more difficult problem. 

THE COURT: Didn’t Judge Laws set a deadline in 
this case, and specifically set a date for trial of Mav 
first, because, I assume, he felt that there was too much 
delay in the discovery proceedings in the case? 

MR. ALK: No, Your Honor. The situation, as it 
came before Judge Laws, is when the blue ecard, or what- 
ever the card was, stating that it was on the calendar, 
was sent to both parties, we appeared before Judge Laws; 
and we asked that the case be set for a date. 

Judge Laws inquired as to how much time was going 
to be required. We advised him that we were engaged 

in these discovery proceedings. He set the trial 
952 for May first, but stated that if there was any con- 

tinuance beyond that date, that he desired that a 
motion with respect to continuance be filed before the end 
of April. 

That was the situation before Judge Laws. 
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THE COURT: Are you finished? 

MR, ALK: Yes. 

MR. BAUM: If Your Honor please, adifcoating my- 
self very briefly to the last question first, I made! the ap- 
plication for continuance before Judge Laws, because we 
had received a notice of assignment for trial. I made 
that application on the ground that my motion was pend- 
ing and had been set for argument before Your: Honor, 
but was on for the following week. | 

Judge Laws was most unhappy about the delay and, in 
fact, he said this to me: He said, Why has it taken mit] 
now? 

I said, Well, Your Honor, I served inteneomatotice last 
June. It took until September before I received the 
answers. 

Judge Laws said then, You shouldn’t have waited. You 
should have moved to dismiss. 

I have therefore taken his lesson to heart on this pro- 
cedure. He has also instructed us that if we have any 
further application for continuance, it be made at least 
thirty days before May 1, so it would have to be this 
week, if we are going to comply with that direction. 

If Your Honor please, addressing myself to what Mr. 

Alk has said about production, we are not told 
953 when, how, or why we are going to get these docu- 

ments. All we suddenly find out is that over a 
very productive weekend, thanks to the stimulus of Your 
Honor’s decision on Friday, documents are suddenly 
promised. 

I would say this to Your Honor: That if Your! Honor 
is disposed to consider even any belated offer, then I 
think Your Honor should follow the procedure which I 
find in the mandate of the Court of Appeals in the case 
of Societe Internationale case, there was an order of dis- 
missal. The mandate says: ! 


“The order be, and the same is hereby affirmed, 
provided, however, that if within six months after 
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the receipt by the District Court of the mandate of 
this Court in this case discovery shall be made as 
required by the District Court, then the order dis- 
missing the complaint shall be vacated.” 


I say that to Your Honor because we are offered no 
schedule. If we don’t get the documents, we will have to 
come back with another motion to dismiss to Your Honor. 
I submit that having once undertaken the burden, the 
burden should now be on the other side. 

If we enter a judgment, if they comply, they can move 
to vacate. They can move under Rule 60. The rule is 
broad enough to cover such motion. I am not sure. 

All this has been just endless, endless time-wasting. 

I have just received in the last hour, Your 

954 Honor, from our office in Germany a copy of a 
letter from this Dutch attorney in which he writes 

to our representative, and he says he can still not pro- 
duce the documents, and this is dated March the 16th, 
because he can’t get the guarantees he wants from Baron 
von der Hevdt, the plaintiff, and from his Swiss attorney. 

That is what he keeps telling us. 

They say it is a misunderstanding. 

Here he writes a letter to our representative, a full- 
time attorney on our staff. 

I say to Your Honor that it is perfectly obvious that 
because Your Honor has indicated that the Court means 
business, and is not sitting here to render advisory opin- 
ions, that people have been galvanized into activity. 

I say let them show their good faith, let the documents 
be produced as required, and then let’s see what will 
happen. 

In the meantime, I think we are entitled to the benefit 
of the initiative we have taken. 

THE COURT: The Court is most reluctant to penal- 
ize a litigant in this case for what I consider the com- 
plete lack of cooperation of the plaintiff’s attorneys with 
the Court, their complete disregard of the Court’s orders. 
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I will withhold the signing of this order for a period 

of two weeks in order to permit the plaintiffs, if 

955 their attorneys are of a mind, to comply with the 
discovery orders. 

MR. BAUM: Very well, Your Honor. | 

MR. ALK: May I inquire, Your Honor, as to whether 
you would grant permission to file a motion in this re- 
spect to grant a longer period of time to present all of 
these documents, because Mr. von der Heydt is ill with 
pneumonia, and the documents cannot be obtained until 
he is sufficiently recovered so that he can talk to people 
and to give some instructions. 

THE COURT: I think two weeks is adequate to enable 
the Court to know whether there is any bona fide effort 
being made to comply with the Court’s order or not, 

I think the Court can determine that fact in two weeks. 

MR. ALK: Do I understand that we are to report 
back here in two weeks and to advise what has happened, 
so I can report completely to counsel in New York? 

THE COURT: I will hold a further hearing on: tis 
matter in approximately two weeks. 


s & * s 


1259 Filed April 20, 1956 


AFFIDAVIT 
DISTRICT OF COLUMBIA, SS.: 


Myron ©. Baum, being duly sworn, deposes and says: 

This affidavit is submitted in further support of de- 
fendants’ motion to dismiss the complaint herein and 
in support of the order and judgment of dismissal now 
before the Court. At the last hearing, the Court |con- 
tinued this matter for an additional two weeks in order 
to enable it to determine whether any bona fide effort 
was being made to comply with the Court’s order of 
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February 8, 1956. It is the purpose of this affidavit to 
advise the Court as to the present status of this matter. 


1. Personal Papers of Plaintiff von der Heydt (Items 

5 and 6 of Order) and Answer to Interrogatory. Up to 
the date of this affidavit no papers of plaintiff von der 
Heydt described in Items 5 and 6 of this Court’s order 
have been produced, nor has said plaintiff furnished any 
answer to the interrogatory which he was directed to 
answer. This Court was orally informed by plaintiffs’ 
attorneys at the hearings held on March 23 and March 
26, 1956 that plaintiff von der Heydt was seriously ill 
with pneumonia and that no one was allowed to com- 
municate with him concerning this case pursuant to doc- 
tor’s orders. Notwithstanding these statements, it ap- 
pears that plaintiff von der Heydt at the time these 
hearings were being held was in actual communi- 

i260 cation with persons having custody of certain 
documents and was giving instructions as to their 
production. There is attached hereto as Exhibit A and 
made part hereof a translation of a letter from Professor 
Russel, the present custodian of some of the Dutch docu- 
ments in Amsterdam, Netherlands, to Mr. Charig, de- 
fendants’ representative, dated March 27, 1956. In that 
letter, Professor Russel states, ‘‘I called Baron von der 
Heydt again today, but every time he tells me that I 
have to settle the matter with Dr. Gutstein. However, 
Dr. Gutstein has always refused to discuss the matter 
with me.’? (Emphasis supplied). Plaintiffs’ counsel are 
also in possession of a letter from the Union Bank of 
Switzerland dated March 28, 1956 advising that pursuant 
to instructions received from plaintiff von der Heydt the 
bank was forwarding certain documents for inspection. 
Thus, although plaintiff von der Heydt has apparently 
been in communication with various persons involved in 
this matter at least as early as March 26, 1956, the date 
of the last hearing, he has not seen fit to produce the 
documents in his personal possession for inspection as 
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required. Nor has he seen fit to answer defendants’ 
interrogatory, which answer, according to counsel’s pre- 
vious representations, had been prepared before he be- 
came ill and which only required his signature and notari- 
zation. 


The Court’s attention is also directed to the fact that 
the medical certificate evidencing plaintiff von der Heydt’s 
illness, which was read to me on the telephone by plain- 
tiffs’ counsel, is dated March 21, 1956 and states that 
von der Heydt was taken ill on February 27, 1956, the 
date originally fixed by the Court for production and 
twelve days after his answer to defendants’ interrogatory 
was due pursuant to the order. The certificate further 
states in substance that as of the date thereof plaintiff 
von der Heydt was convalescing satisfactorily, but could 
not suffer any disturbances. From the facts recited 
above, it would appear that his convalescence progressed 
very satisfactorily, since he became active in this matter 
shortly after March 21, 1956. | 


2. Documents in the Netherlands (Items 1, 2 and 3 of 
the Order). Almost immediately after the last hearing 
in this matter on March 26, 1956 plaintiffs’ counsel’ in- 
formed me that Professor Russel was now prepared to 
make available for inspection at his office in the Nether- 
lands the Dutch documents specified in Items 1, 2 and 

3 of the order. Pursuant to arrangements made 
1261 between Professor Russel and Mr. Charig, defend- 

ants’ representative, the latter commenced such 
inspection on April 3, 1956. I am now advised by Mr. 
Charig that substantial portions of the documents’ re- 
quired have not been produced. Among these are all 
correspondence with numerous banks, including particu- 
larly and significantly the August Thyssen Bank Berlin 
and the Niederrheinische Bank in Germany, as well as 
correspondence with depositors and clients, minute books 
and vouchers supporting ledger entries. Significantly, 
the documents produced also do not include any corre- 
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spondence from von der Heydt’s agent in the Netherlands, 
Mr. Huyer, to von der Heydt from October, 1941 to 
August, 1944 (covering most of the period of the Ger- 
man occupation of the Netherlands), as well as some 
letters from von der Heydt to Huyer. Upon further 
demand for the missing documents, Professor Russel 
stated that he would communicate with Mrs. Huyer (Mr. 
Huyer is now deceased) and would probably obtain a 
statement that no additional material covered by this 
Court’s order is in her possession. A true copy of 
Mr. Charig’s cable is attached hereto as Exhibit B and 
made part hereof. 


In this connection, it must be noted that all of the 
Dutch documents were originally in the possession of 
Mrs. Huyer. The Court’s attention is respectfully di- 
rected to the affidavit of Mr. Charig sworn to June 16, 
1955 and filed with defendants’ original motion for pro- 
duction in which it is stated that Mrs. Huyer and her 
son confirmed to Mr. Charig that all of the books and 
papers for the years 1939 through 1945 were in Mrs. 
Huyer’s possession, including the correspondence be- 
tween Mr. Huyer and plaintiff von der Heydt. The rec- 
ords which have been produced are merely but not com- 
pletely those listed in an inventory prepared by Profes- 
sor Russel after Mr. Charig’s first visit and after Pro- 
fessor Russel had obtained possession of the records as 
appears from Professor Russel’s testimony now on file 
with this Court. It should also be noted that this Court’s 
order requires the production of all books, records, cor- 
respondence or other documents in the possession of 
Professor Russel or Mrs. Huyer. Manifestly, this re- 
quirement has not been satisfied. 


3. Records of Union Bank of Switzerland and Fides 
(Items 7 and 8 of the Order.) Pursuant to instruc- 


1262 tions received from Mr. von der Heydt the Union 
Bank has made available for inspection certain 


ken” 
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photostats pertaining to an account maintained by plain- 
tiff von der Heydt with the main office of the Union Bank 
of Switzerland. Notwithstanding counsel’s statements to 
the Court at the last hearing that these documents would 
be voluminous, we have been permitted to inspect exactly 
18 pages of photostats. The bank states that it will 
check with its branch offices for evidence of other docu- 
ments. This production relates primarily to a completely 
inactive account of von der Heydt, listed as having a 
Zurich address, in which the balance is approximately 
1,000 Swiss frances, or approximately $250. This produc- 
tion has been made notwithstanding the fact that plain- 
tiffs well know that von der Heydt lived in Ascona, Swit- 
zerland and maintained several accounts with the branch 
office of the Union Bank located in Locarno, Switzerland, 
and that through these accounts, as appears from deposi- 
tions on file, von der Heydt handled well over a million 
Swiss francs inclusive or exclusive of large sums received 
from the August Thyssen Bank Berlin. Moreover, plain- 
tiff von der Heydt himself submitted to defendants an 
affidavit of the Manager of the Locarno Branch of the 
Union Bank dated April 12, 1951 in which he states that 
von der Heydt maintained a trust account with that 
branch representing that he was acting as an agent for 
the Thyssen Bank Berlin and that it was this account 
from which certain payment orders to the United States, 
which were investigated by the Swiss Federal Police, were 
made. 


The bank states that it is unable to produce docuinents 
prior to 1945 because it is only required to retain docu- 
ments for ten years, notwithstanding the fact that it has 
produced inconsequential documents dated as early as 
June 30, 1948. As to Fides, admittedly that company 
has forwarded only a first parcel of papers, all relating 
to the year 1945. Whether additional documents will be 
produced by Fides or whether they will be complete de- 
fendants are unable to state at this time. 
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It is significant to note that with respect to both the 
Union Bank and Fides plaintiff von der Heydt, by way 
of answer to several of defendants’ interrogatories, as 
referred to in our original motion papers for production, 
referred defendants specifically to documents in the pos- 
session of both of these companies for the information 

desired. 


1263 4. Records of Niederrhemische Bank Wesel 
(Item 4 of the Order). Although I have been in- 


formed by plaintiffs’ counsel that photostats of the rec- 
ords of this bank will be made available, they have not 
yet been produced for inspection. I cannot state there- 
fore whether or not these documents will be produced in 
compliance with the court’s order. 


To summarize, therefore, it would appear that plaintiff 
von der Heydt’s illness has not been as incapacitating as 
has been represented to the Court, that plaintiffs thus far 
have made only a most limited and partial production of 
documents, that with respect to documents actually pro- 
duced there have been significant omissions, that defend- 
ants have not yet been permitted to inspect any of the 
papers in plaintiff von der Heydt’s possession, and none 
of the records in Germany or Switzerland for the years 
1939 through 1944, with one minor exception. It must 
be noted also, particularly in view of the deficiencies and 
omissions in production as stated, that plaintiff von der 
Heydt still has failed to answer the interrogatory re- 
quired, which calls for an explanation as to whether 
documents were lost or destroyed and, if so, when and 
how. 


Sworn to before me this 6th day 
of April, 1956. 
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1264 Exhibit A to Baum Affidavit 


(Translation) 
Prof. MR. G. M. C. H. RUSSEL 


Amsterdam, March 27, 1956 
GR/GB/2 
Dr. F. Charig 
United States Department of Justice, 
Overseas Branch, 
28 Ludwigstrasse, 
Munich, Germany. 


Dear Dr. Charig: 


Today I cabled to Lexgramos (Dr. Moskovitz in New 
York) as follows: ‘‘I confirm that I shall make records 
available. Russel.’’ 


Until now I have received no guaranty from Baron: von 
der Heydt nor from Dr, Gutstein. I wrote Baron: von 
der Heydt that I do not wish to talk to Dr. Gutstein 
any more at all, since he acted towards me in a manner 
which is not customary between attorneys. 





Inasmuch as Dr. Moskovitz has today again urgently re- 
quested me to produce the books for examination, be- 
cause otherwise he would lose the lawsuit (of which I 
am not convinced), I gave him the assurance that I shall 
make available all books and the correspondence wpa 
are in my possession. 


The whole matter is very unpleasant for me. I called 
Baron von der Heydt again today, but everytime he 
tells me that I have to settle the matter with Dr. Gut- 
stein. However, Dr. Gutstein has always refused to 
discuss the matter with me. 3 


You may have the books etc. picked up at my office. 
The accountant, Mr. Brandhof, may examine the books in 
his office. It is not possible that the examination take 
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place in my office because my room must remain avail- 
able for conferences. 


I shall be absent after Easter on vacation for about 16 
days. Would you please advise whether and when you 
and Mr. Brandhof will have the books and the corre- 
spondence picked up? It is all the same to me even 
if Mr. Brandhof eats up the books. 


Very sincerely yours, 
(s) G. M. G. H. Russel. 


1265 Exhibit B to Baum Affidavit 


CABLEGRAM 
1956 APR 6 AM 9 48 


WT008 RX INTL FR-ZM AMSTERDAM VIA WUC 
215/213 Q/45 6 1444-HILL—DEPARTMENT JUSTICE 
ALIEN PROPERTY WASH (DC)— 


REHEYDT ANSWERING YOUR INQUIRY, FOLLOW- 
ING CATEGORIES BOOKS AND PAPERS ARE 
MISSING: ALL CORRESPONDENCE WITH DEPOS- 
ITORS AND CLIENTS, WITH OTHER BANKS AS 
AMSTERDAMSCHE TWENTSCHE NIEDERRHEIN- 
ISCHE WESEL SWISS BANKS AUGUST THYSSEN- 
BANK BERLIN AND OTHER, WITH DUTCH AU- 
THORITIES REGARDING DESTRUCTION ZAND- 
VOORT BUILDINGS, ALL MINUTE BOOKS, PRICE 
WATERHOUSE REPORTS, DEPOTBOEK LISTING 
CLIENTS SECURITIES HELD CUSTODY, ALL 
VOUCHERS RECEIPTS AND STATEMENTS SUP- 
PORTING LEDGER ENTRIES. EXAMINATION 
RECORDS PRODUCED ESTABLISHES MISSING 
MATERIAL EXISTED, NO INDICATION FOUND SO 
FAR ITS LOSS OR DESTRUCTION. RECORDS 
PRODUCED APRIL 3 SAME AS LISTED ON IN- 
VENTORY ATTACHED RUSSEL DEPOSITION AS 
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EXHIBIT FIVE. REGARDING THOSE SOME LET- 
TERS PLAINTIFF TO HUYER MISSING ALSO ALL 
LETTERS OR COPIES HUYER TO PLAINTIFF OC- 
TOBER 1941 TO AUGUST 1944. RUSSEL RETURN- 
ED AMSTERDAM. I REQUESTED TODAY HE OB- 
TAIN AND PRODUCE ALL MISSING DOCUMENTS 
GIVING HIM DETAILS. RUSSEL ASSERTED HE 
DELIVERED ALL HE HAD AND BELIEVES NO 
ADDITIONAL PAPERS AT HUYERS. I OFFERED 
VISIT HUYERS TO SEARCH FOR MATERIAL NOT 
PRODUCED. RUSSEL SAID INSTEAD HE WILL 
COMMUNICATE MRS HUYER AND PROBABLY OB- 
TAIN STATEMENT NO ADDITIONAL MATERIAL 
COVERED COURT ORDER IS THERE. RUSSEL 
SAID WILL ADVISE ME APRIL 7. I SHALL CaA- 
BLE HIS ADVICE WHEN RECEIVED CHARIG— 
AMERICAN HOTEL— | 


1266 Filed April 20, 1956 


AFFIDAVIT 


DISTRICT OF COLUMBIA, SS.: : 


Myron C. Baum, being duly sworn, deposes and Says: 


Inasmuch as the further hearing in this matter has 
been continued from April 9, 1956 to April 20, 1956, 
I make this affidavit to supplement my prior affidavit 
of April 6, 1956 in order to advise the Court. jot the 
latest developments, 


1. Personal Papers of Plaintiff von der He vat’ (Items 
5 and 6 of the Order) and Answer to Interrogatory. 
There has been no change in the situation with respect 
to the papers and documents of plaintiff von der Heydt 
or his answer to the interrogatory. Defendants to date 
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have received not a single piece of paper purporting to 
come from plaintiff von der Heydt’s personal records 
under items 5 and 6 of the Order, nor have we received 
his answer to the interrogatory, although counsel asserted 
on March 26, 1956 that that answer had been prepared 
prior to February 27, 1956. We have also received no 
further advice from plaintiff or his counsel as to plain- 
tiff’s physical condition, notwithstanding the facts stated 
in my previous affidavit indicating that plaintiff’s physi- 
cal condition was not as serious as had been represented 
to the Court. 


2. Documents m the Netherlands (Items 1, 2 and 3 
of the Order). In my last affidavit I informed the 
1267 Court that although the Dutch books and records 
had been produced, substantial parts of said books 
and records were missing and that demand had been 
made for the production of such missing documents. As 
a result of such demand by defendants’ representative, 
he was permitted to visit the home of Mrs. Huyer on 
April 9, 1956. The Court will recall that Mr. Huyer, 
who died in 1955, had been plaintiff von der Heydt’s rep- 
resentative in conducting the affairs of the Dutch corpo- 
rations at least since the beginning of the war and 
that he had had custody of all books and records per- 
taining to said corporations. After his death, his widow, 
Mrs. Huyer, had the books in her custody until Professor 
Russel, an attorney representing plaintiff von der Heydt 
in Amsterdam, Netherlands, took some of them into his 
eustody in June or July, 1955, after defendants had 
requested they be made available for inspection. 


On April 9, 1956 defendants’ representative, in the 
presence of said Professor Russel and Mrs. Huyer, found 
a number of the missing documents in file cabinets in 
Mrs. Huver’s home. These documents were found upon 
a rapid inspection of the material in the file cabinets, 
in spite of Professor Russel’s and Mrs. Huyer’s repeated 
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assertions that no additional documents existed, and it 
is apparent that these documents could have beén pro- 
duced with little effort in the first instance. Since the 
documents were by no means complete even after this 
inspection, defendants’ representative, Mr. Charig, made 
further demand upon Professor Russel for the produc- 
tion of the remaining documents required by the order 
of this Court of February 8, 1956. Said demand was 
made by letter dated April 10, 1956, a true otPY of 
which is annexed hereto as Exhibit A. 


It will be noted that among the documents ee are 
missing are correspondence with the August Thyssen 
Bank of Berlin and certain current account books for 
the years 1939 and 1940 as well as correspondence be- 
tween plaintiff von der Heydt and Mr. Huyer. One of 
the major issues in this action concerns payments made 
by plaintiff von der Heydt on behalf of the German 
Intelligence Services to its agents through von der 
Heydt’s Bank in Holland until May, 1940 and through 
Switzerland thereafter. Plaintiff von der Heydt con- 
tends that any such payments which he may have made 
were undertaken on behalf of the August Thyssen Bank 
without knowledge that he was acting for the German 
Intelligence Services. The missing correspondence with 

the August Thyssen Bank and the current account 
1268 books for the years 1939 and 1940 are thus of vital 

importance here. The correspondence between 
plaintiff von der Heydt and Mr. Huyer for the period 
from 1939 to 1945 is equally important to the issue as 
to whether plaintiff was doing business in enemy’ terri- 
tory during the war. Nevertheless, Professor Russel in- 
sisted that no additional documents existed, although 
the documents indicate there was no war damage. 


On April 17, 1956, following receipt of Mr. Charig’s 


further demand of April 10, 1956, and despite continued 
assertions that no additional documents existed, Pro- 
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fessor Russel telephoned Mr. Charig to advise that ad- 
ditional documents had been found which he would bring 
to Munich, Germany, today, April 20, 1956. I have just 
received a telephone call from Mr. Charig in which he 
advised that at approximately 3:30 P. M. Munich time 
April 20, 1956 Professor Russel produced two suitcases 
of papers in complete disorder. After a quick inventory, 
it was found that among the papers produced were four 
folders of correspondence with the Thyssen Bank, Berlin 
relating to the years 1939 and 1940, some 40 letters from 
plaintiff von der Heydt to Mr. Huyer for the second 
half of 1945 and from 1940 to 1943. As to such corre- 
spondence, it appears that these letters had previously 
been removed from a chronological folder of such cor- 
respondence. Approximately 30 letters from plaintiff 
von der Heydt to Mr. Huyer are still missing. It is 
also impossible in such short time to determine whether 
the other documents are complete. 


Despite this belated production, plaintiff still has 
not produced any correspondence between plaintiff von 
der Heydt and Mr. Huyer from September, 1939 to 
May, 1940 (when Germany occupied the Netherlands) nor 
any copies of letters written by Mr. Huyer to von der 
Heydt from October, 1940 to August, 1944. In addition, 
several account books referred to in Mr. Charig’s letter 
of April 10, 1956 such as the Depotboek, the journal 
marked ‘‘VM”, the Nostro and Vostro books and vouch- 
ers and receipts supporting cash book entries have not 
been produced even at this late date. 


3. Records of Union Bank of Switzerland and Fides 
(Items 7 and 8 of the Order). Since my previous affi- 
davit, defendants have received no documents from the 
Union Bank of Switzerland other than the 18 pages of 
photostats previously produced, and, particularly, de- 
fendants have not received any documents relating to 
the accounts maintained by plaintiff von der Heydt with 
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the Locarno Branch of the Union Bank through 
1269 which alleged payments to intelligence agents were 
made. | 


With respect to Fides, plaintiffs, on April 17, 1956, 
made available 185 additional documents. These docu- 
ments all relate to the second half of the year 1945 and 
consist for the most part of debit and credit advice forms 
relating to minor administrative expenses and tax mat- 
ters of plaintiff Ratio, S.A. This production must be 
contrasted with plaintiff’s answers to defendants?’ in- 
terrogatories in which in answer to interrogatories | con- 
cerning property held in various European countries, he 
stated, ‘‘See declaration Fides’’. According to a letter 
from Fides to plaintiffs’ attorney dated April 14, 1956, 
two additional parcels of documents will be forwarded 
within the next week. 


4. Records of Niederrheinische Bank Wesel (Item 4 
of the Order). On April 17, 1956 plaintiffs made avail- 
able for inspection 23 pages of photostats of documents 
from the Niederrheinische Bank Wesel, Germany. There 
have not been produced, however, the documents de- 
scribed in Items 4(a), (e) and (h) of this Court’s order 
of February 8, 1956. These documents are missing’ not- 
withstanding the fact that they were in the possession 
of said Bank in August, 1955 when the deposition of 
Mr. Gorissen, an officer of the Bank, was taken by de- 
fendants. In addition, other letters from plaintiff, von 
der Heydt to the Bank which are referred to in the 
documents produced have not been made available, 


In view of the foregoing, defendants respectfully’ sub- 
mit that no evidence of an intention to comply in good 
faith with the order of this Court of February 8, 1956 
has been shown and that the complaint herein should 
be dismissed. ! 
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1270 Exhibit A to Baum Affidavit 


Amsterdam, April 10, 1956 
Prof. Mr. G.M.G.H. Russel, 
Leidsegracht 13-15 


Amsterdam 
Re: Eduard von der Heydt v. Brownell. 


Dear Professor Russel, 


With reference to our visit of yesterday morning at 
the house of Mrs. Huyer, Zandvoort, where you were 
accompanied by your partner Dr. Ruijgrok and I by 
Mr. Brandhof, Accountant of the firm of Klynveld, 
Kraayenhof & Co., Amsterdam, I should like to confirm 
several things stated yesterday so as to avoid any pos- 
sibility of a misunderstanding. 


You and Mrs. Huyer and I agreed that I be per- 
mitted to search the file cabinets at Mrs. Huyer’s house. 
As a result Mr. Brandhof and I found a considerable 
part, but only a part, of the papers dated September 
1939 to the end of 1945 which I previously advised you 
were missing. You also permitted me to take with me 
for examination and return to you the material found by 
us yesterday. 


I repeat, however, that this visit at Mrs. Huyer’s house 
and the search of the file cabinets yesterday does of 
course not change the Court Order of the Hon. Edward 
A. Tamm, U. S. District Judge, of February 8, 1956, 
which, as to items Nos. 1, 2 and 3 of the said Order, 
directs plaintiff Von der Heydt to produce all docu- 
ments listed therein, and which further directs that the 
said documents be produced at the office of plaintiff Von 
der Heydt’s attorney, Woodward Building, Washing- 
ton, D. C. or at such other place as may be agreed by 
the parties or, at plaintiff Von der Heydt’s option, at 
the office of Prof. George M.G.H. Russel, Amsterdam. 
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As to the documents and papers still missing plaintiff 
Von der Heydt remains fully charged with the duties 
imposed by the Court Order. I also should like to re- 
peat that in searching the file cabinets I did not assume 
the responsibility of finding every pertinent document in 
Mrs. Huyer’s possession or control, in fact I have no 
such responsibility. 


| 


Here is a list of some of the material for the 
1271 years 1939 through 1945 still missing: | 


Correspondence with Mr. von Stohrer and Mr. 
von Stumm; 

All correspondence with August Thyssen Bank Berlin 
except for four pages; 

Correspondence with the Twentsche Bank; 

The minute books of the corporations; | 

The Depotboek; a journal identified as “vy in the 
Rekening Courant-Books 1939 and 1940; 

All receipts and vouchers supporting ‘the Kasboek for 
1939 and 1940; 

Nostro and Vostro books up to May 1940; | 

All correspondence between Baron Von der Heydt and 
Mr. Huyer between September 1, 1939 and June 7, 1940; 

All letters or copies of letters from Mr. Huyer to 
Baron Von der Heydt between October 1940 and Au- 
gust 1944; 

Aoroxtantely 68 letters from Baron Von der Heydt 
to Mr. Huyer between June 17, 1940 and January 13, 
1945, and all letters of Baron Von der Heydt for 1945 
except one dated January 13, 1945. 


It is my intention to return to you all books nites papers 
delivered to me on April 3 and April 9, 1956, possibly 
as early as the afternoon of April 11, 1956. I should 
appreciate if at that time, or sooner, you could advise 
me whether there is a reasonable expectation that any 
of the material listed above as missing, will be produced 
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at Amsterdam within the near future. If not, I should 
like to return to Munich where I have other pressing 
duties to perform. 


Very respectfully yours 
Gerard F. Charig 
Filed April 20, 1956 


KINGDOM OF THE NETHERLANDS) 
s Save 


) 


PROFESSOR G. M. G. H. RUSSEL, being duly sworn, 
deposes and says: 


I make this affidavit to advise the Court of the efforts 
which have been made to comply with the discovery or- 
der of the Court since the hearing held on March 26, 
1956. I arranged with Mr. Charig, representative of 
the Department of Justice in Germany, to examine the 
books and records of the Von der Heydt Bank, Interna- 
tionale Kunstvereeniging and Baron von der Heydt in 
my custody. In accordance with our arrangement, Mr. 
Charig came to Amsterdam and inspected all of these 
documents. Not only did I make the material available 
to Mr. Charig, but also to his accountant (Exhibit B 
hereto). 


On April 7, 1956, I was advised by Swiss counsel for 
Baron von der Heydt that New York counsel cabled 
him reporting that the Government was now claiming that 
I had withheld certain documents from inspection by Mr. 
Charig. This statement was and is entirely untrue. On 
April 8, 1956, I cabled to American counsel that I had 
handed over all existing books and documents concern- 
ing the period September 1939 until January 1946 with 
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which I meant to say, all existing books and documents 

concerning that period which were in my possession 
1273 and which ever have been in my possession. The 

telegram in question was sent by me and Mrs. 
Huyer together. Mrs. Huyer and I are responsible only 
for that part of the telegram which contains facts which 
she or I can certify. A true copy of this cable is an- 
nexed to this affidavit as Exhibit A. I affirm under oath 
that everything in this cable is absolutely correct and 
true naturally as far as it concerns the facts with which 
I am personally acquainted. I affirm that I have made 
available to Mr. Charig all books and documents con- 
cerning the period September 1939 to January 1946 of 
the Von der Heydt Bank, Internationale Kunstvereeniging 
and Baron von der Heydt, as called for by parag raphs 
1, 2, and 3 of the order of the Court, as far as they 
were in my possession. 


I have read the affidavit of Myron C. Baum, sworn to 
April 6, 1956. I Notice that he states: 


‘‘T am now advised by Mr. Charig that aboeaatel 
portions of the documents required have not been 
produced. * * * Upon further demand for the 
missing documents, Professor Russel stated that he 
would communicate with Mrs. Huyer (Mr. Huyer is 
now deceased) and would probably obtain a state- 
ment that no additional material covered by tate 
Court’s order is in her possession.” 


I do not, of course, know whether Mr. Baum is correctly 
repeating what Mr. Charig told him, but if what Mr. 
Baum says is based upon the cablegram from Mr. Charig 
which is attached to Mr. Baum’s affidavit as Exhibit B, 
then it is self-evident that Mr. Baum is not stating cor- 
rectly even what Mr. Charig said. The fact is, and I 
affirm, that I made available to Mr. Charig all the papers 
in my possession. The fact is that I made available: to 
Mr. Charig all the papers which Mrs. Huyer had placed 


| 
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in my possession. The fact is that Mrs. Huyer said that 
she had no other papers. The fact is that Mrs. Huyer 
told Mr. Charig that she had given me all of the books 
and data which she possessed. Indeed, on April 9th, Mr. 
Charig was permitted to search for books and documents 
with his accountant, both at the office and at Mrs. Huyer’s 
home. Mrs. Huyer, the widow of Mr. Huyer, who was 
the managing clerk and bookkeeper of the Von der 
Heydt’s Bank N.V. and of the Internationale Kunst- 
vereniging N.V., had searched as thoroughly as possible 
between the ten-thousands of papers and documents in the 
office of the two companies, but through fatigue and ignor- 

ance she did not find all the papers and documents. 
1274 On April 9th, Mr. Charig and his accountant still 

found a number of papers. On April 14th, one of 
my partners and I, together with Mrs. Huyer, found, after 
many hours searching, in the same cupboard which Mr. 
Charig and his accountant searched, still a number of 
documents. Moreover, I found in another deep cupboard 
mainly under many old papers, many documents, all con- 
cerning the period September, 1939, till January, 1946. The 
work that Mrs. Huyer, Miss Ruijgrok and I had was very 
arduous. Through circumstances of war, housemoving, 
and other causes, not known to me, there are still now 
some documents missing, and there is quite a confusion 
of papers which Mrs. Huyer was not able to cope with. 
I declare now from personal knowledge that I have 
taken delivery of all documents which were still in the 
office at Zandvoort, and that I have made available in 
writing to Mr. Charig and his accountant all those docu- 
ments. 


In short, all the books and documents which I had, or 
which Mrs. Huyer had found, have been made available 
to Mr. Charig and all books and documents which I have 
found on April 14th, I have made available to Mr. Charig 
by letter. Certainly nothing has been concealed and 
nothing has been destroyed by me, and nothing has been 
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withheld from Mr. Charig. Certainly nothing has been 
concealed or destroyed by me since the first request was 
made to examine these books and records. Any state- 
ment to the contrary is absolutely and unqualifiedly false. 
It is, I think, very significant that it is not Mr. Charig 
who states that I concealed or destroyed or failed to 
produce any documents I had. It is only Mr. Baum who 
has been sitting in Washington all this time and does 
not himself know the facts. 


I have noted the affidavit of April 6, 1956 of — C. 
Baum (Civil Action No 941-54). In that affidavit he 
quotes a part from a letter of March 27, 1956 I wrote 
to Mr. Charig. Mr. Baum translates that part as fol- 
lowing: 


“I called Baron von der Heydt again ie bil 
everytime he tells me that I have to settle the mat- 
ter with Dr Gutstein. However Dr Gutstein has_:al- 
ways refused to discuss the matter with me”. | 


Here Mr. Baum gives, although bona fide, a deceiving 
version of the matter because he is not well up in it. 
His quotation suggests that Baron von der Heydt has 
not rendered all cooperation at the execution of the 

Court’s Order. 


| 
1275 The situation is as follows: 


| 
Since December 30, 1942, the day of the liquida- 
tion of Von der Heydt’s Bank N.V., Baron von der Heydt 
has no longer any right of say over the books and docu- 
ments of the liquidated Bank according to Dutch law. 
These books and documents have not been turned over to 
him but have been in the custody of Mr. Huyer and me 
as the two liquidators, who are responsible for them. 
After the decease of Mr. Huyer in January 1955 I am 
the only remaining liquidator. Only I have the right 
and duty to keep them in my custody. Consequently 
when Baron von der Heydt and Dr Gutstein ordered me 
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repeatedly to turn over these books and documents to 
Mr. Charig, they ordered something they had no right to 
and which I was not allowed to do according to the law. 
I did not and do not appear as a representative of Baron 
von der Heydt. I am concerned in the case Von der 
Heydt by Mr. Charig against my will, because as a 
liquidator of the Bank I had the books and documents 
in my custody. As a matter of fact I should have taken 
these books and documents into my custody immediately 
after the death of Mr. Huyer. I omitted this in order 
not to be unkind to Mrs. Huyer so short after the death 
of her husband. After having received the books of the 
both companies from Mrs. Huyer I discovered that some 
old books of the Von der Heydt’s Bank had been used 
by Mr. Huyer for the bookkeeping of the Internationale 
Kunstvereniging! This he should not have done. Prob- 
ably he has done this for convenience’s sake or for rea- 
sons of economy. This is the reason why I was not 
allowed to produce the books of the Internationale Kunst- 


vereniging because this meant producing too a part of 
the bookkeeping of the Von der Heydt’s Bank. 


in my affidavit before the Vice Consul General in 
Amsterdam on September 19, 1955 important details of 
the case have not appeared to full advantage. This has 
been caused by the way Mr. Hill put his questions and 
as a result of the discrepancy of language. Moreover the 
stenographic report of this Deposition of Witness con- 
tains many errors and obscurities. I only bring forward 
the following: 


The stenographie report lets me say that I needed the 
books of the Internationale Kunstvereniging for the 
treatment of taxmatters and that I also needed the old 

books because every balance-sheet corresponds with 
1276 a former one. However the Deposition of Witness 
does not say that I took the books and documents 
of the Von der Heydt’s Bank into my custody after the 








169 A 


death of Mr. Huyer in my quality as the only re- 
maining liquidator being this my duty. Nor it is stated 
in the Deposition of Witness that Mr. Huyer has wrongly 
continued a part of the administration of the Inter- 
nationale Kunstvereniging in the old books of the Von 
der Heydt’s Bank and that therefore I could not produce 
the books of the Internationale Kunstvereniging either, 
even if Baron von der Heydt would have been the only 
shareholder of the Internationale Kunstvereniging. I 
have never known who is or are the shareholder(s) of 
the Internationale Kunstvereniging. The cause why my 
Deposition of Witness is incomplete on these points is 
that I had not the opportunity to expound the whole 
matter. Moreover the Deposition of Witness contains 
errors, which have not been made by me. Only a verbal 
explanation could elucidate this. The Deposition of 
Witness contains even errors regarding the figures in 
connection with the liquidation of the Von der a: aa 
Bank, at least in the copy I have. 


Mr. Baum suggests unjustly that plaintiff Von der 
Heydt has not been very ill during the month of March 
1956. For this suggestion he refers to a letter I wrote 
to Mr. Charig on March 27, 1956, quoted by Mr. Baum. 
It is true that on that date Baron von der Heydt had 
recovered sufficiently to talk to me on the telephone but 
before this day in the same month I have tried time and 
again vainly to get into touch with Baron von der Heydt 
by telephone. The housekeeper or the nurse at Ascona, 
as Dr Gutstein at Zurich and at St Moritz informed me 
that it was out of the question to reach Baron von der 
Heydt. A female voice from Ascona told me by’ tele- 
phone that Baron von der Heydt could not answer the 
telephone, could not write or read and that he was) very 
ill. It is certain that Baron von der Heydt has recovered 
gradually in the second half of March 1956. : 


On March 27, 1956 I informed plaintiff Von der Heyat 
again, that he had no right to order me to produce the 
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books and documents of the Von der Heydt’s Bank. I 
tried to elucidate this to him juridically. Again how- 
ever he told me to get into touch and settle the matter 
with Dr Gutstein. 


I repeat that later on I handed over all books and 

documents of the both companies which I possessed. 

1277 I repeat that I gave the opportunity to Mr. Charig 

and his accountant Mr. Brandhof to search the of- 

fice of the companies in presence of me and my partner 

Miss. Christina K. Ruijgrok and of Mrs. Huyer on April 

9, 1956 and that I and my partner Miss. Ruijgrok have 

searched the office of the companies once more on April 
14, 1956. 


The reason why I have abandoned my former refusal 
to produce the books and documents is only that I have 
solved the problem of the arisen conflict of conscience 
and of law by reasoning that the Court’s Order of the 
Hon. Edward Tamm can may be discharge me. With 
regard to my own financial rise I had to choose between 
two alternatives: If I produced the books and documents 
of the Bank former clients of the Bank and/or their heirs 
could sue me for damage, if any, which they could suffer 
as a consequence of this production. If I did not turn 
over the books and documents the case would probably 
been given against plaintiff Von der Heydt and he would 
held me responsible for this. Perhaps it could now be 
Baron von der Heydt who could sue me for the suffered 
loss. I have not been able to get any guarantee from 
Baron von der Heydt or from Dr Gutstein to safeguard 
me against eventual claims for damages of former clients 
of the Bank. The consequences of such a guarantee are 
not to be estimated. 


I feel it necessary to state that the very suggestion that 
I would destroy or conceal or fail to produce documents 
which I had agreed to produce, and which the Court had 
ordered to be produced, is tantamount to an insult to my 
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professional integrity as counsel and as Professor of 
University. : 


€ * oe * 


1278 EXHIBIT A TO RUSSEL AFFIDAVIT 


HCL1504 AMSTERDAM 294 7 2025 3 


LT SCHILLER CARE BENBAR LEXGRAMOS |. 
WASHINGTON DC | 


MRS HUYER AND PROF RUSSEL HAVE HANDED 
OVER ALL EXISTING BOOKS AND DOCUMENTS 
CONCERNING THE PERIOD SEPTEMBER 1939 
TILL JANUARY 1946 STOP IT IS ABSOLUTELY 
IMPOSSIBLE TO HAND OVER TO CHARIG MORE 
BOOKS AND DOCUMENTS THAN ARE IN EXIST- 
ANCE STOP NOR MRS HUYER NOR RUSSEL DE- 
STROYED OR HELD BACK A SINGLE BOOK OR 
DOCUMENT STOP ON THE CONTRARY TO CHARIG 
WAS GIVEN ALL POSSIBLE COOPERATION AND 
ASSISTANCE AND HE WAS EVEN PERMITTED 
ON APRIL 9 TO SEARCH WITH HIS ACCOUNTANT 
FOR BOOKS AND DOCUMENTS AT THE OFFICE 
AND AT THE HOME OF MRS HUYER STOP WE 
HAVE PERMITTED TO CHARIG TO MAKE PHOTO. 
COPIES AT PRICE WATERHOUSE OF ALL RE- 
PORTS AS MRS HUYER AND RUSSEL HAVE NO 
REPORTS OVER THE AFOREMENTIONED PERIOD 
STOP IT IS UNTRUE THAT RUSSEL HAS NOT 
GIVEN ANY BOOKS OR DATA TO CHARIG OF 
WHICH MRS HUYER PREVIOUSLY WOULD HAVE 
DECLARED THAT SHE WOULD HAVE GIVEN 
SUCH DOCUMENTS TO RUSSEL STOP MRS 
HUYER ONLY DECLARED TO CHARIG THAT SHE 
HANDED OVER TO RUSSEL ALL BOOKS AND 
DATA OF THE THE AFOREMENTIONED PERIOD 
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WHICH SHE POSSESSED STOP RUSSEL HANDED 
OVER ALL THESE SAME BOOKS AND DATA TO 
CHARIG STOP WE PROTEST THAT NOT ALL EX- 
ISTING BOOKS AND DOCUMENTS WOULD HAVE 
BEEN HANDED OVER ON THE CONTRARY WE 
THE UNDERSIGNED DECLARE HAVING HANDED 
OVER TO CHARIG AT THE EXPLICIT REQUEST 
OF VONDERHEYDT AND GUTSTEIN ALL BOOKS 
AND DATA WHICH WERE ON HAND AT THE 
MOMENT OF DECEASE OF MR HUYER CONCERN- 
ING THE PERIOD OF SEPTEMBER 1939 TILL 
JANUARY 1946 STOP NOR MRS HUYER NOR VON- 
DERHEYDT OR GUTSTEIN CAN BE HELD RE- 
SPONSIBLE FOR THE FACT THAT EARLIER 
BOOKS AND DATA MAY HAVE BEEN DESTROYED 
OR GOT LOST BY THE GERMANS OR THROUGH 
ANY OTHER CAUSE 


PROF RUSSEL — MRS HUYER 
ICFMHCL 1504 LT 1939 1946 9 1939 1946 


1279 Exhibit B to Russell Affidavit 
See Def. Ex. 43 (J.A. 893) 


1280 Filed April 20, 1956 


AFFIDAVIT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 
SS.: 


IRVING MOSKOVITZ, being duly sworn, deposes and 
says: 


I am one of the attorneys for the plaintiffs herein, and 
fully familiar with the facts and proceedings in this mat- 
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ter, and make this affidavit to apprise the Court of the 
bona fide efforts which have been and are nee shade to 
comply with the discovery order. 


The Court will recall that on March 23rd reat | a hear- 
ing was held in connection with a motion made by the 
defendants to dismiss the complaint for the claimed fail- 
ure of plaintiff Baron Eduard von der Heydt to comply 
with a discovery order of this Court. The Court will 
recall that Baron von der Heydt resides in Ascona, a 
tiny town in Switzerland, and that he is an elderly gentle- 
man and not in the best of health. At the time of the 
hearing aforementioned, I myself was in Europe and had 
only shortly before been apprised that the Government 
claimed that the discovery order of this Court was not 

being complied with. Accordingly, and as set forth 
1281 in my affidavit sworn to March 23, 1956, in Zurich, 

Switzerland, I went to Switzerland to investigate 
and endeavor to rectify the situation, only to discover 
that Baron von der Heydt was deathly ill of pneumonia, 
and was not physically capable of himself making pro- 
duction of documents in his own custody, or insuring that 
his instructions to his contacts in Amsterdam, Professor 
Russel, and others, would be promptly complied with. 
The details concerning this phase of the matter are set 
forth in my aforementioned affidavit, sworn to March 23, 
1956, which is being submitted herewith. This affidavit 
had been prepared and dispatched by airmail on March 
23rd, in the hope that the brief adjournment of the hear- 
ing which co-counsel for plaintiffs had requested the 
Court to grant would have been granted, and my affidavit 
would have been considered by the Court. Regrettably 
the Court did not see fit to grant the requested brief ad- 
journment at that time. However, as the Court will re- 
eall, on Monday, March 26th, when the Court held a 
further hearing at which the entry of an order was con- 
sidered, the Court granted an adjournment “to enable 
the Court to know whether there is any bona fide effort 
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being made to comply with the Court’s order or not” 
(Transcript of proceedings Monday, March 26, 1956, p. 
10). 


Accordingly I shall supplement my affidavit of March 
23, 1956, and further detail the efforts which J made 
while in Europe to insurance compliance with the order 
of the Court and the efforts which have since been made 
and the results accomplished. On March 22nd in Zurich I 
conferred with Swiss counsel for the plaintiff and ad- 
dressed a letter to Professor G. M. G. H. Russel in 
Amsterdam, who had custody of a number of the records 
of which discovery was to be made, reiterating his direc- 

tion and authorization to make those records avail- 
1282 able to the European representative of the De- 

partment of Justice. Annexed hereto is a true 
copy of the said letter, marked Exhibit A. 


In addition, although I was unable to communicate with 
Baron von der Heydt because of his illness, I obtained 
the assurance of Swiss counsel that discovery would be 
made as soon as physically possible. Moreover, I ar- 
ranged that the production of the documents in the pos- 
session of the Union Bank of Switzerland and of “Fides” 
Trust Company be immediately expedited. 


In consequence of instructions previously given by 
plaintiffs and counsel, and in view of the additional ef- 
forts which I myself made, despite Baron von der Heydt’s 
incapacitation, Professor Russel confirmed his agreement 
to make the documents enumerated in items 1, 2 and 3 
of the discovery order available to the Department of 
Justice representative; Union Bank of Switzerland and 
Fides undertook the immediate dispatch of as many as 
possible of the documents referred to in items 7 and 8 
of the discovery order. 


With respect to item 4 of the discovery order, records 
belonging to and in the possession of the Niederrheinische 
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Bank in Germany, there has never in fact been any ques- 
tion that these records would be made available. There 
was nothing which prevented the making and delivery 
of photostats of these documents, except the requirement 
of the Bank that written authorization be given by Baron 
von der Heydt. Such authorization has now been given, 
and the Bank has sent the photostats. 


All the documents called for by items 1, 2 and 3 of the 
discovery order have now been or are being made avail- 
able to the Department of Justice representative. 

1283 Inspection of such records was made at the office 
of Professor Russel in Amsterdam by the Depart- 

ment of Justice representative, pursuant to arrangements 
made locally between Professor Russel and said repre- 
sentative, commencing on April 3, 1956 (Affidavit of 
Baum, sworn to April 6, 1956). On April 6, 1956, the 
Department of Justice representative advised Professor 
Russel that he was examining the records which had 
been delivered to him, and that it appeared that certain 
material seemed to be missing. The Department of Jus- 
tice representative suggested to Professor Russel that 
some of it might be at the home of Mrs. Huyer, the widow 
of a former bookkeeper who had had custody of the 
documents, and the person who had turned the documents 
over to Professor Russel in the first place. Accordingly, 
Professor Russel inquired of Mrs. Huyer whether she 
had any further documents, and was advised that she did 
not. At this point I was advised by the Government that 
they would contend that certain documents were missing 
and were being deliberately. withheld, and I immediately 
eabled to Professor Russel, advising him of this! claim 
and requesting urgent advice as to the situation. In 
reply I received from Professor Russel a lengthy! cable, 
stating in substance that he turned over every document 
which he had received and that Mrs. Huyer had told him 
that she had given him all of the relevant documents 
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which she has. However, Professor Russel stated that 
Mrs. Huyer had granted permission for a search of her 
home to be made by the Government representative in 
order to discover whether other documents might be 
found. Such a search was in fact made on April 9, 1956, 
and additional documents (of which I do not yet have 
any list) which might have some bearing on the matter 
were found in old letter files which had been left by Mrs. 

Huyer’s late husband, and which had not been re- 
1284 viewed, and all such documents were of course made 

available to the Department of Justice represent- 
ative. The letter dated April 10, 1956 of Professor Rus- 
sel, a copy of which is hereto annexed and made part 
hereof as Exhibit B explains the circumstances in greater 
detail. 


I have also been advised by cable that an affidavit by 
Professor Russel more fully detailing the circumstances 
was mailed to me on April 17, 1956, and I hope that it 
will have arrived in time to be submitted herewith. 
Should it for some reason not arrive until after submis- 
sion of this affidavit, it is respectfully requested that the 
Court permit its submission thereafter upon receipt. Sim- 
larly, an affidavit from Mrs. Huyer herself explaining 
the circumstances is being forwarded, and if it has not 
arrived in time for submission, together with this affi- 
davit, I respectfully request that permission be granted 
to submit it as soon thereafter as it is received. 


Finally, I have been advised that Professor Russel will, 
on Friday, April 20, 1956, deliver to the Department of 
Justice representative in Munich some final records which 
have been discovered. Annexed hereto and made part 
hereof as Exhibit C is a copy of a cable received by me 
today confirming the foregoing advice. 


I also annex hereto and make part hereof as Exhibit 
D a copy of a letter dated April 11, 1956, received by me 
from Professor Russel on April 16, 1956. In this letter, 
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as the Court will note, Professor Russel requests me to 
convey to the Court his feeling that he has done every- 
thing possible to comply with the Court order, and that 
Baron von der Heydt has done the same, and I 
1285 annex his letter for this purpose. The Court will 
also note that Professor Russel feels that his co- 
operation with the Court may have placed him in jeopardy 
from the point of view of the law of his own nation, and 
that to a substantial extent it was the “pressure” exerted 
upon him by me, as attorney for Baron von der Heydt, 
which resulted in the discovery required by the Court. 
Thus, with respect to items 1 and 2 and 3 of the dis- 
covery order, discovery has been made. 


With respect to items 7 and 8 of the discovery Lies 
there have already and long since been delivered to the 
defendants all documents of the Union Bank of Switzer- 
land and of “Fides” thus far received. Annexed hereto 
and made part hereof as Exhibit E is a letter from the 
Union Bank referring to the documents forwarded, ex- 
plaining their nature, and advising that they will inquire 
of their branch offices to see if there might be any fur- 
ther material. Also annexed hereto as ‘Exhibit F is a 
letter from “Fides” with a list of sixty odd documents 
already supplied and the assurance that further docu- 
ments would follow after the (European) Easter: holi- 
days. Such further documents have followed and a letter 
from Fides and a list of such documents is annexed hereto 
as Exhibit G. Fides has advised in said letter that two 
additional parcels are being dispatched this week, and 
they will of course immediately be made available to the 
defendants. Thus, with respect to items 7 and 8 of the 
discovery order will have been entirely or substantially 
completed. 


With respect to items 5 and 6 of the discovery order, 
the personal papers of Baron von der Heydt, I have 
repeatedly requested Swiss counsel to make certain, at 
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the earliest possible moment that Baron von der 
1286 Heydt is sufficiently recovered, to assemble and 

turn these papers over to him, to be airmailed to 
me. I received yesterday a cable from Swiss counsel, a 
copy of which is annexed hereto and made part hereof 
as Exhibit H, advising that plaintiff, Baron von der 
Heydt, will airmail the documents requested in items 5 
and 6 of the discovery order on April 19, 1956. In the 
normal course of the mails, these should be received in 
New York at the beginning of next week and will of 
course immediately be made avilable to the defendants. 
Thus, with respect to these items of the discovery order, 
documents in the personal possession of plaintiff, Baron 
von der Heydt, the completion of discovery is no more 
than a matter of a few days. 


With respect to item 4 of the discovery order, as 
previously stated, photostatic copies of the records of the 
Niederrheinische Bank have already been supplied, and 
discovery has been made. Annexed hereto and made part 
hereof as Exhibit I is a letter from said Bank confirm- 
ing the same. 


In summary, of the eight items of the discovery order, 
items 1, 2 and 3 have been made available; item 4 has 
been made available; items 5 and 6 are being airmailed 
to the United States and should be available next week; 
item 7, documents of Fides, has been made available in 
substantial part and the balance of the documents are 
now being airmailed by Fides and should arrive and be 
made available next week; item 8, the documents of the 
Union Bank, has been made available so far as Union 
Bank has found any, and the Union Bank is continuing 
its search to see if there may be additional documents 
which, when found, will be airmailed and immediately 

made available. 


1287 In view of all of the foregoing, of the most sub- 
stantial discovery which has already been made, 
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and of the unquestionable intention of plaintiff’s counsel 
and plaintiff von der Heydt himself to complete the dis- 
covery as soon as physically possible, and especially 
taking into account the regrettable but almost inevitable 
difficulties which are presented by such discovery orders, 
when the client is so far away and in Switzerland, and 
has local counsel who are not always as appreciative of 
American procedures as would be expected of American 
counsel, it is respectfully submitted that a bona fide ef- 
fort has been made and is being made to comply with the 
discovery order, and that what little remains to be done 
under the discovery order will be done within the next 
week. 


IRVING MOSKOVITZ 


1288 EXHIBIT A TO MOSKOVITZ AFFIDAVIT 


March 22, 1956 


Prof. Mr G. M. G. H. Russel 
Leidsegracht 13-15 
Amsterdam, Holland 


Dear Professor Russel: | 
Re. Von der Heydt vs. Brownell Civil Action No. 94154 


| 
I have spent the better part of today and yesterday 
with Dr. Gutstein reviewing the proceedings which have 
taken place in the last month or so in the above-men- 
tioned action pending in the District Court in the United 
States. | 


Under our legal procedures, even though we a plain- 
tiff’s counsel believe, as we have frankly advised the 
Court, that the order of the Court is erroneous, as a 
matter of the law and in our opinion may constitute 
revocable error, nevertheless since the Court does not 
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agree with us on this issue and has ordered the produc- 
tion of certain records, we are obliged to proceed dili- 
gently to comply with the order of the Court. To fail 
or refuse to do so might very well endanger the plain- 
tiff’s claim and result in a prejudice in the action which 
has been brought forth to recover the plaintiff’s prop- 
erty. 


Accordingly, in my capacity as plaintiff’s attorney, I 
request and authorize you to produce for inspection by 
Mr. Charig all the documents which have been enume- 
rated in the order of the Court dated February 8, 1956, 
which was recorded to you in Dr. Gutstein’s letter of 
February 28th. 


I have been informed as you no doubt also have been, 
that Mr. von der Heydt has been very ill since the last 
days of February and cannot be reached by letter or 
telephone. However, he has agreed to waive any claim 
of secrecy which he has, as was stated to the Court by 
me, and he, as I have also been informed, authorized 
you to proceed in accordance with the order of the Court. 
I would therefore appreciate if you would communicate 
directly with Mr. Charig at the office of the Department 
of Justice in Munich and make arrangements with him 
for the inspection of the books and records and would 
apreciate it if you would advise me what arrangements 
you have made. 


Sincerely yours, 


GRAUBARD & MOSKOVITZ 
by Irving Moskovitz 


1289 Receipt attached to Exhibit B to Moskovitz 
Affidavit. See Def. Ex. No. 49 (J. A. 917) 
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EXHIBIT B TO MOSKOVITZ AFFIDAVIT 


Received Apr. 13, 1956; Graubard & Moskovitz 
Messrs | 
Graubard & Moskovitz, 
115 Broadway 


New York 6, N. Y. 


Dear Mr. Moskovitz, 


The cable of your office to Dr Gutstein elie the 
telegram of Baron von der Heydt of April 7 to jou 
office causes me to the following comment: 


Presumably, it was not known to your office that by 
way of one of my partners, Miss Ruygrok, I had turned 
over to Mr Charig and his Dutch accountant Mr Brandhof, 
on April 3 last all books and all documents, which Mrs 


Huyer, managing clerk of the “Internationale Kunst- 
vereniging N.V.”, had handed over to me on an earlier 
date. During the last months Mrs Huyer had searched 
the whole office of the Internationale Kunstvereniging 
several times and had collected all books and records 
which she could find. So she told me again and again. 
Mrs Huyer is the widow of Mr Huyer, the earlier man- 
aging clerk, who also was the bookkeeper of the Inter- 
nationale Kunstvereniging N.V. until his decease, in 
January 1955. Mr Huyer was the bookkeeper too of the 
Von der Heydt’s Bank, which has been liquidated on De- 
cember 30, 1942. His widow has never had anything to 
do with the bookkeeping. She understands nothing what 
so ever about bookkeeping nor about the meaning or 
nature of documents etc., not even nowadays. She has 
no idea about the contents of the letterfiles. Only ves- 
terday, when Mrs Huyer and I, together with Miss Ruy- 
grok, gave the opportunity to Mr Charig and Mr Brand- 
hof to convince themselves personally of the fact that 
indeed not one single document regarding the period 
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September 1939 till 1945 including of the above men- 
tioned companies was held back (as Mrs Huyer had de- 
clared to me and Miss Ruygrok time and again), it ap- 
peared that on the contrary still a lot of documents over 
that period were available in the letter-files. Only then 
it became clear to me that Mrs Huyer is completely 
ignorant about the bockkeeping, correspondence, records 
ete. of the both companies. It appeared further that it 
is one of her sons, who lives at Zandvoort where the 
company is established, who does the at present very 
simple entries for the Internationale Kunstvereniging 
when he has time for it. 


As proof that already on April 3 last a big number of 
books and documents were turned over to Mr Charig and 
that he has accepted them and taken with him, I send 
you herewith a photocopy of the receipt signed by Mr 
Charig (vide at the foot of the list). The total quan- 
tity of the books (29 pieces) was extremely heavy. The 
four dossiers with correspondence, vouchers ete. con- 
tained 1232 pages as is also stated by Mr Charig. Never- 
theless, even after having taken with him a lot more of 
documents at the office of the Internationale Kunstvere- 
niging as a result of my fully voluntary offer, a great 
number of records is still missing. However during the 
war the Germans have destroyed the office of the Von der 
Heydt’s Bank, which was at the same time the office of 
the Internationale Kunstvereniging. By the hasty house- 
moval many records or part of them have gone lost or 
soiled in such a way that they had to be thrown away. 
Nor Baron von der Heydt nor Mrs Huyer can be held 
responsible for force majeur. 


I hope to have given you by this an elucidation of the 
facts. A copy of this letter I send to Baron von der 
Heydt. 


I would be glad to hear from you if Dr Gutstein does 
any activities in this case other than transmitting tele- 
grams. I pose this question because it is clear that the 
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procedure would have been influenced in favour of Baron 
von der Heydt, if a conversation would have taken place 
between Dr Gutstein and me, which I suggested repeat- 
edly but in vain. It is clear that it is not possible! to 
write as much and as plain in ten books as can be dis- 
cussed in some hours. | 


Very sincerely yours, : 
G. Russel. 


1290 EXHIBIT C TO MOSKOVITZ AFFIDAVIT. 
GC 47 APR 19 1956 


HCL 660 AMSTERDAM 35 18 1207 
LT LEXGRAMOS NEW YORK 


AFFIDAVIT RUSSEL FORWARDED TO NEW YORK 
AND WASHINGTON TUESDAY 17 STOP TODAY 
FOLLOW AFFIDAVIT HUYER AND SEVERAL 
CHARTERED REPORTS IN DUTCH STOP FRIDAY 
I SHALL TURN OVER MANY RECORDS IN 
MUNICH | 

sc 


CFM HCL 660 17 


1291 EXHIBIT D TO MOSKOVITZ AFFIDAVIT 
PROF. MR G. M. G. H. RUSSEL 


Advocaat En Belastingconsulent 
AMSTERDAM, April 11, 1956 
GR/LP/4 


Messrs Graubard & Moskovitz 
115 Broadway, 
New York 6, N. Y. 


Dear Mr. Moskovitz, 


Enclosed herewith I send you a letter, dated April ii; 
1956, which I sent to Mr. Charig re von der Heydt’s 
Bank N.V. and Internationale Kunstvereniging N.Y 
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This letter is meant to lodge a protest against the atti- 
tude which Mr. Charig has taken, and against the indirect 
coercion which he, be it bona fide, has exercised in view 
of the Court Order of the Hon. Edward A. Tamm, V.S. 
District Judge, of February 8, 1956. 


Evidently, this Judge has not been informed sufficiently, 
which I can only explain by the fact that nobody gave 
you the correct information. Mr. Charig, however, does 
know the correct facts. 


You know that the von der Heydt’s Bank was liquidated 
on December 30, 1942, and that all books and documents 
of that Bank were handed over to the two liquidaters, 
i, e. Mr. Huyer and myself. Of those two liquidators, 
I am the only one remaining, as Mr. Huyer deceased in 
January 1955. Baron von der Heydt has, since the liqui- 
dation, no longer any right of say over the books and 
documents of the, already years non-existing, von der 
Heydt’s Bank, according to Dutch and Swiss laws. 


The documents of that Bank were delivered previously 
at my office by the widow of Mr. Huyer. This should 
have happened immediately upon the death of Mr. Huyer, 
but was neglected. On April 9, 1956, it appeared that, 
wrongly, still a number of documents, although of very 
little importance, were extant in the offices of the Inter- 
nationale Kunstvereniging M.V. 


These documents should have been in my office, at least 
as far as the liquidated Bank is concerned, as I am the 
only remaining liquidator. 


Earlier, Mrs. Huyer has spend days amidst the ten- 
thousands of papers in the files, searching for documents 
concerning the von der Heydt’s Bank and the Interna- 
tionale Kunstvereniging. Not so long ago she again 
searched in vain if she could find any books or documents 
concerning the von der Heydt’s Bank and the still exist- 
ing Internationale Kunstvereniging. 


As Mrs. Huyer, however, has no knowledge whatsoever 
of bookkeeping and documents of evidence, and never 
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concerned herself with the old business of the von der 
Heydt’s Bank and of the Internationale Kunstvereniging, 
she has, unfortunately, overlooked a number of old docu- 
ments of both companies. These documents she should 
have brought to me. These documents Mr. Charig 
found, when Mrs. Huyer and I, totally voluntarily, of- 
fered him to search himself with his accountant in the 
old files and dossiers on April 9, 1956. 


Mr. Charig has taken the attitude that the Hon. Ed- 
ward A, Tamm, has ordered to produce all by this judge 
mentioned documents in the Court Order, even if they do 
no longer exist, i.e. even if those documents were lost at 
the time, because the Germans demolished the offices of 
the companies in Zandvoort. 


This means that the judge would mean that Baron von 
der Heydt or his representative must produce pana fing 
which does not exist. 


Moreover, Mr. Charig has taken the attitude that the 
Court Order of the judge is not complied with if the 
books and documents of the von der Heydt’s Bank over 
the period of September 1939 until January 1946 are 
not produced by, or on behalf of, Baron von der Heydt, 
although nor the Baron, nor his representative in Hol- 
land, has those books and documents at his disposal. 


Only I have those books and documents at my dis- 
posal, but not in the quality of representative of Baron 
von der Heydt, but in the quality of independ liquidator 
of a Banking Institution. 


Moreover, I am in not a simgle respect, the on ae 
tive of Baron von der Heydt. The pressure exercised by 
Mr. Charig and the telegrams of your office have, how- 
ever, forced me to hand over books and documents of the 
former Bank, without having been able to receive any finan- 
cial guarantee when I handed over these books and, docu- 
ments (I was in a state of emergency) for the conse- 
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quences of the production, either from Baron von der 
Heydt or from Mr. Gutstein. 


For the clients whose names appear in these books and 
documents can sue me for indemnification, should they 
suffer any loss through the production of these books and 
documents. 


The Court Order of the Hon. Edward A. Tamm, does 
not prevent that. Moreover, I fear that I acted in con- 
travention of the Dutch law. 


This matter is so complicated, that I sought a full and 
detailed written advice of a Professor at a University in 
Holland concerning International law. It is regretable 
that I could not discuss the whole matter with you and 
Mr. Gutstein, when you were in Zurich some weeks ago. 


I requested repeatedly an interview with Mr. Gutstein. 
Finally he promised to notify me as soon as you called 
on him. Mr. Gutstein, however, did not give me an op- 
portunity to confer with you both. 


The advice of the Professor in international law has 
strengthened my knowledge that I could get difficulties 
if I handed over the books and documents. 


You cannot possibly understand in what difficulties Mrs. 
Huyer and I are, because the Hon. Edward A. Tamm 
issued a Court Order, without being accurately aware of 
the facts. 

You could not give the judge sufficient information, as 
you did not know the facts yourself. 

It will be clear to you that from the side of Mrs. Huyer 
and myself a much greater cooperation was given to com- 
ply with the Court Order of the Hon. Edward A. Tamm, 
than can reasonably be expected. 

I regret very much that Mr. Charig continues to take 
the standpoint that the Court Order has still not been 
fully complied with. 


187 A 


It is clear, after all, that “Necessitas non habet legem”. 
The adage “Necessity has no law” applies also to. the 
U.S.A. 


I would appreciate it very much if you would let. the 
Hon. Edward A. Tamm know that Mrs. Huyer and I have 
gone much further in the effort to comply with his Court 
Order than we can account for and justify and that 
Baron von der Heydt has always done every thing possi- 
ble to produce all books and documents, even when they 
were not in the possession of him or of his representative. 


Very respectfully yours, 
/s/ G. Russel 


1291 Attachment to Exhibit D to Moskovitz Affidavit 
(See Def. Ex. 52 (J.A. 923) ! 


1292 EXHIBIT E TO 
MOSKOVITZ AFFIDAVIT 


(Translation from German) 


Letter from Union Bank of Switzerland to Mr. Irving 
Moskovitz, dated 3/28/56 : 


Zurich, March 28, 1956 
Our ref.: Ru/mh-335 


REGISTERED AIRMAIL—SPECIAL DELIVERY 


Mr. Irving Moskovitz 
Attorney at Law i 
115 Broadway | 
New York i 
Dear Mr. Moskovitz: : 
In compliance with instructions from Dr. Eduard: von 
der Heydt received today we are sending you enclosed, 
by the fastest possible channels, a number of photostatic 
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copies of the business correspondence between our bank 
and Dr. von der Heydt in the years 1943 to 1945. These 
documents comprise, on the one hand, extracts from the 
client’s current account, since 1943. On the other hand, we 
cannot provide extracts of accounts for periods prior to 
that, since we keep our bank records only for 10 years as 
a rule, so that cannot find any documents involving Dr. 
von der Heydt besides those given. The enclosed copies 
also cover the correspondence with Dr. von der Heydt in 
1945, this group comprising eleven documents. Files reach- 
ing farther back in time could not be found in our head- 
quarters here. 


We shall, however, inquire of our various branch of- 
fices, with which Dr. von der Heydt may possibly have 
had business dealings, to ascertain whether other mate- 
rial such as you desire is available there. These inquiries 
require some time, however, so that we will hardly be 
able, despite all our best efforts, to send you any mate- 


rial that may be turned up before 7 to 10 days have 
elapsed. You may rest assured, however, that we shall 
do everything in our power in this respect. 


We trust that the documents furnished you today will 
enable you for the present to protect Dr. von der Heydt’s 
interests as well as is required. 


Very truly yours, 


SCHWEIZERISCHE BANKGESELLSCHAFT 
/Signature/ /Signature/ 


1293 EXHIBIT F TO MOSKOVITZ AFFIDAVIT 
FIDES UNION FIDUCIAIRE 








Zurich, March 29, 1956. 


Mr. Y. Moskovitz Esq., 
c/o Messrs. Graubard & Moskovitz, 
New York 6, N. Y. 
115 Broadway. 


Dear Sir, 


| 
Re Civil Action No. 941-54 Eduard von der 
Heydt/Libertas S.A/Ratio S.A. v. Herbert 
Brownell jr, attorney general of the ae 
States 


As per instructions received these days by Mr. Gut- 
stein, Zurich, we wish to inform you that we have dis- 
patched under separate registered cover as “Commercial 
Papers” a first parcel of correspondence which is enumer- 
ated in the enclosed list. 


Further parcels with documents will follow after the 
Easter holidays. 


We are, Dear Sir, 
Yours very truly 
FIDES 
Union Fiduciaire 
* * * 
ATTACHMENT TO EXHIBIT F 
LIST OF CORRESPONDENCE No, I 


Photostatie copies of correspondence re Ratio S.A, 
Fribourg, dispatched to Mr. Y. Moskovitz, ¢/o Messrs. 
Graubard & Moskovitz, 115 Broadway, New York 6, N. Y. 


No. 1 Extract of account to Mrs. Margit Arnthal, 
Ascona as at June 30, 1945 
2 letter from Messrs. Brolliet & Wagniére & Co., 
Fribourg, dated January 2, 1945 
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letter from Messrs. Brolliet, Wagniére & Co., 
dated Dec. 27, 1945 

Debit note of the same firm, dated Dec. 31, 1945 
List of securities as at June 30, 1945 in de- 
posite with Den Danske Landmandsbank, ad- 
dressed to Mr. Eduard von der Heydt. 

List of securities as at June 30, 1945, in de- 
posite with Den Danske Landmandsbank, Ko- 
penhagen, addressed to Mr. Eduard von der 
Heydt. 

Letter of the same bank, addressed to Mr. 
Eduard von der Heydt, Ascona, on Oct. 17, 1945 
List of securities held by Hardy & Co., Berlin, 
on Dee. 31, 1945 

Debitnote Fides Union Fiduciaire, Zurich, dated 
Febr. 12, 1945 

Credit- and Debit-Advice Fides, dated Febr. 22, 
1945 

Credit-Advice Fides, dated March 9, 1945 
Debitnote Fides, dated March 31, 1945 
Credit-Advice Fides, dated May 3, 1945 
Debitnote Fides, dated June 30, 1945 

Debitnote Fides, dated July 13, 1945 

letter to Fides, dated July 27, 1945 
Credit-Advice Fides, dated July 30, 1945 
Debit-Advice Fides, dated Sept. 24, 1945 

letter to Fides, dated Oct. 18, 1945 
Credit-Advice Fides, dated Oct. 22, 1945 
Debit-Advice Fides, dated Dec. 31, 1945 
Debit-Note Fides, dated Dec. 31, 1945 

Extract of account Fides, as at Dec. 31, 1945 
letter addressed to Mr. Eduard von der Heydt, 
dated Dec. 15, 1944 

Letter addressed to Mr. Eduard von der Heydt, 
dated Oct. 6, 1945 

Receipt from Mr. Edward von der Heydt, As- 
cona, dated Nov. 6, 1945 
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Receipt from Mr. Edward von der Heyat, As- 
cona, dated Nov. 21, 1945 

Receipt from Mr. Edward von der Heyat, As- 
cona, dated December 1945 

Letter addressed to Mr. Eduard von der! Heyat, 
Ascona, on Dee. 6, 1945 with List enclosed 
Letter addressed to Mr. Eduard von der Heydt, 
dated May 24, 1945 

Letter from Istituto Cinese, Locarno, jal Jan. 
11, 1945 | 
Letter to Istituto Cinese, Locarno, dated Jan. 
15, 1945 | 
Receipt from Istituto Cinese, Locarno dated 
Febr. 22, 1945 

Contract Note to Istituto Cinese, dated Febr. 
22, 1945 

Gonteact Note to Istituto Cinese, dated May 3; 
1945 

Contract Note to Istituto Cinese, dated June 
14, 1945 

Letter to Istituto Cinese, dated Dec. 3, 1945 
Letter to Istituto Cinese, dated Dec. 31, 1945 
Letter to Istituto Cinese, dated May 23, 1946 
covering the extract of account as at Dee. 31, 
1945 

Extract of account to Istituto Cinese, as at Dec. 
30, 1945. 

Receipt Mr. Robert Meyer, Honorarium as mem- 
ber of the Board, dated June 25,1945 
Receipt Mr. Robert Meyer, Honorarium as mem- 
ber of the Board, dated Dec. 27, 1945 

Letter to Den norske Creditbank, addressed by 
Mr. Eduard von der Heydt, Ascona, dated De- 
cember 17, 1945 

List of securities hold by Schweiz. aes 
schaft, Zurich (Union Bank of ita ae as 
at Dec. 31, 1944 





No. 


66 


67 
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Credit-Advice of the same bank, dated May 31, 
1945 

Extract of Account of the same Bank, dated 
June 30, 1945 

Debit-Advice of the same bank, dated Decem- 
ber 1945 

Letter addressed to Schweiz.Bankgesellschaft, 
Zurich, dated Dec. 21, 1945 

Debit-Advice of the same bank, dated December 
22, 1945 

Extract of account of the same bank, as at 
Dee. 31, 1945 

Debit-Advice from Schweiz.Bankverein, Zurich, 
(Swiss Bank Corp.) dated Jan. 3, 1945 

Letter to this bank, dated Jan. 15, 1945 
Letter from this bank, dated Jan. 17, 1945 
Debit-Advice of this bank, dated February 1, 
1945 

Letter to this bank, dated Febr. 19, 1945 

Letter to this bank, dated Febr. 19, 1945 
Contract Note of this bank, dated Febr. 20, 1945 
Letter to this bank, dated Febr. 21, 1945 
Debit-Advice of this bank, dated Febr. 21, 1945 
Debit-Advice of this bank, dated Febr. 21, 1945 
Debit-Advice from Schweiz.Bankverein, Zurich, 
dated Febr. 21, 1945 

Debit-Advice from Schweiz.Bankverein, Zurich, 
dated March 1, 1945 

Credit-Advice from Schweiz.Bankverein, Zurich, 
dated March 14, 1945 

Credit-Advice from Schweiz.Bankverein, Zurich, 
dated April 3, 1945 

Debit-Advice from Schweiz.Bankverein, Zurich, 
dated May 2, 1945 

Credit-Advice from Schweiz.Bankverein, Zurich, 
May 25, 1945 

Credit-Advice from Schweiz.Bankverein, Zurich, 
May 25, 1945 


s7 — 
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Debit-Advice from Schweiz.Bankverein, Zurich, 
dated June 1, 1945 

Extract of account of Schweiz. Bankverein, as at 
June 30, 1945 

Debit-Advice from the same bank, dated J uly 2, 
1945 

Debit-Advice from the same bank, dated Aug i; 
1945 

Debit-Advice from the same bank, dated Sept. 
1, 1945 

Credit- Advice from the same bank, dated ‘Sept. 
12, 1945 

Debit-Advice from the same bank, dated Oct 1, 
1945 

Debit-Advice from the same bank, dated Nov. 
1, 1945 

Credit-Advies from the same bank, dated Nov. 
22, 1945 

Debit Note from the same bank, dated Nov. 24, 
1945 

Debit-Advice from the same bank, dated Dee. l, 
1945 

Debit-Advice from the same bank, dated Dec. 
22, 1945 

Letter to the same bank, dated Dec. 21, 1945 
Extract of account of the same bank, dated Dee. 
31, 1945 

List of securities held by this bank on Dee aL, 
1945 
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1294 EXHIBIT G TO MOSKOVITZ AFFIDAVIT 
COPY 
FIDES UNION FIDUCIAIRE 


Zurich, Rue de la Gare 31, le 
April 14, 1956 
Adresse postale: Case Fraumunster 


DepartTMent G/M-Lz 
Messrs. Graubard &Moskovitz 
to the attention of Mr. I Moskovitz 
New York 6, N. Y. 
115 Broadway. 
Dear Sir, 
Re Heydt v. Brownell 


We are in receipt of your favour of April 10, 1956, 
and wish to inform you that we have dispatched to-day 
a further parcel as per the enclosed list No. 2 


We shall let you have next week two further parcels. 


Yours very truly 
FIDES 


Union Fiduciaire 
/Signatures/ 


1 Enclosure 
ATTACHMENT TO EXHIBIT G 
LIST OF CORRESPONDENCE No. 2 


Photostatic copies of correspondence re Ratio S.A., 
Fribourg, dispatched to Mr. Y. Moskovitz, c/o Messrs. 
Graubard & Moskovitz, 115 Broadway, New York 6, N. Y. 





v 
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No. 
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82a Letter to Schweizerische Kreditanstalt, Zurich, 


83 
84 
85 
86 
87 
88 


89 
90 


91 
92 


93 


94 
95 


96 


dated July 3, 1945 

Debit-Advice from Schweiz. Kreditenstalt, dated 
July 5, 1945. 

Credit-Advice from the same bank, dated July 
d, 1945 

Credit-Advice from the same bank, dated July 
9, 1945 

Credit-Adviee from the same bank, dated July 
9, 1945 

Credit-Advice from the same bank, dated July 
11, 1945 

Transfer-Advise from the same bank, dated 
July 11, 1945 

Letter to the same bank, dated July 13, 1945 
Transfer Advice from the same bank, dateu 
July 13, 1945 

Letter to the same bank, dated July 16, 1945 
Debit-Advice from the same bank, anee July 
17, 1945 

Credit-Advice from the bank, dated July 8, 1945 
17, 1945 

Letter to the same bank, dated July 27, 1945 
Credit-Advice from the same bank, dated July 
27, 1945 

Dabit-Advice from the same bank, dated July 
28, 1945 


97-99 Credit-Advices from the same banks, dated 


100 
101 


102 
103 


104 


August 1, 1945 

Transfer Advice from the same bank, dated 
August 3, 1945 

Credit-Advice from the same bank, dated Au- 
gust 4, 1945 

Letter to the same bank, dated August 10, 1945 
Debit-Advice from the same bank, dated August 
13, 1945 

Credit- Advice from the same bank, dated Au- 
gust 15, 1945 





” 
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105 Letter to the same bank, dated August 20, 1949 ¥ 

106 Letter to the same bank, dated August 20, 1945 

107 Letter from the same bank, dated August 22, 
1945 

108 Letter to the same bank, dated August 22, 1945 

109 Letter to the same bank, dated August 27, 1945 

110 Custody receipt from the same bank, dated 
August 29, 1945 

111 Debit-advice from the same bank, dated August 
29, 1945 

112 Credit-Advice from the same bank, dated Au- 
gust 30, 1945 

113-115 Credit-Advices from the same bank, dated 
August 31, 1945 

116 Letter to the same bank, dated September 1945 

117-120 4 Credit-Advices from the same bank, dated 
September 1, 1945 

121 Letter to the same bank, dated September 3, 
1945 

No. 122-125 5 Credit-Advices from the same bank, dated 

Sept. 3, 1945 

127 Letter from the same bank, dated Sept. 3, 1945 

128 Credit-Advice from the same bank, dated Sept. 
3, 1945 

129 Debit-Advice from the same bank, dated Sept. 
3, 1945 

130-132 3 Credit-Advices from the bank, dated Sept. 
5, 1945 

133-160 28 Credit-Advices from the bank, dated 
Sept. 8, 1945 

161 Credit-Advice from the same bank, dated Sept. 
10, 1945 

162-166 5 Credit-Advices from the same bank, dated 
Sept. 14, 1945 

167 Credit-Advice from the same bank, dated Sept. 4 
15, 1945 

168 Letter to the same bank, dated Sept. 15, 1945 








io 
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169 Credit-Advice from the same bank, dated Sept. 
15, 1945 

170 Transfer-Advice from the same bank, dated 
Sept. 18, 1945. 

171 Transfer-Advice from the same bank, dated 
Sept. 22, 1945 

172 Letter to Schweizerische Kreditanstalt, Zurich, 
dated Sept. 22, 1945 

173 Credit-Advice ‘from the same bank, dated Sept 
25, 1945 

174 Letter to the same bank, dated October 1, 1945 

175 Debit-Advice from the same bank, dated Oct 4, 
1945 

176 Credit-Advice from the same bank, dated Oct. 4 
1945 

177 Credit-Advice from the same bank, dated Oct. 5, 
1945 

178 Transfer Advice from the same bank, dated Oct 
5, 1945 

179 Credit- Advice from the same bank, dated Oct 5, 
1945 

180 Credit-Advice from the same bank, dated Oct. 

13, 1945 

181 Credit-Advice from the same bank, dated Oct: 

13, 1945 

182 Letter to the same bank, dated Oct. 18, 1945 

183 Debit-Advice from the same Bank, dated Oct. 
19, 1945 

184 Letter to the same bank, dated Oct. 22, 1945 

185-188 3 Credit-Advices from the same bank, Oct. 
30, 1945 

189 Credit-Advice from the same bank, dated Oct. 
10, 1945 

190 Exchange-Advice from the same bank, dated 
Oct. 25, 1945 

191-200 10 credit-advices from the same bank, dated 
October 30, 1945 


201 
202 
203 
204 
205 
206 


207 
208 


209 
No. 210 


211 
212 
213 
214 
215 
216 
217 
218 
219 
220 
221 
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Credit-Advice from the same bank, dated Octo- 
ber 30, 1945 

Letter to the same bank, dated Oct, 31, 1945 
Letter to the same bank, dated Nov. 1, 1945 
Credit-Advice from the same bank, dated Nov. 
2, 1945 

Exchange-Advice from the same bank, dated 
Nov. 2, 1945 

Debit-Advice from the same bank, dated Novem- 
ber 3, 1945 

Letter to the same bank, dated Nov. 3, 1945. 
Debit-Advice from the same bank, dated Nov. 5, 
1945 

Letter to the same bank, dated November 8, 1945 
Credit-Advice from Schweiz.Kreditanstalt, Zu- 
rich, dated Nov. 13, 1945 

Credit-Advice from the same bank, dated No- 
vember 15, 1945 

Letter to the same bank, dated November 19, 
1945 

Debit-Advice to the same bank, dated Nov. 19, 
1945 

Letter to the same bank, dated November 22, 
1945 

Credit-Advice from Schweiz.Bankverein, Zurich, 
dated Nov. 22, 1945 

Custody Receipt from Schweiz.Kreditanstalt, 
Zurich, dated November 23, 1945 

Letter to the same bank, dated November 29, 
1945 

Credit-Advice from the same bank, dated No- 
vember 29, 1945 

Debit-Advice, dated December 1, 1945, from the 
same bank 

Creditadvice, dated December 1, 1945, from the 
same bank 

Transfer Advice from the same bank, dated 
December 4, 1945 





e 
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222-225 4 Credit-Advices from the same bank, dated 
Dec. 6, 1945 

226-277 2 Debit-Advices (Custody-Fee) from the 
same bank, dated December 6, 1945 

228 Credit-Advice from the same bank, dated Dee, 
7, 1945 

229 Exchange-Advice from the same bank, dated 
Dec. 10, 1945 

230-232 3 Letters to the same bank, dated Dec. 10, 
1945 

233 Letter from the same bank, dated December 10, 
1945 

234 Debit-Advice from the same bank, dated Dee. 
11, 1945 

235 Letter to the same bank, dated December 1945 

236 Debit-Advice from the same bank, dated Decem- 
ber 14, 1945 

237 Letter to the same bank, dated Dec. 17, 1945 

238 Letter to the same bank, dated December 1, 
1945 

239 Letter to the same bank, dated Dec. 19, 1945 

240 Letter to the same bank, dated Dec. 19, 1945: 

241 Debit Note from the same bank, dated Dec. 19, 
1945 

242-244 3 Credit-advices from the same bank, dated 
Dec. 19, 1945 

245 Debit- Advice from the same bank, dated Dee, 
19, 1945 

246 Credit-Advice from the same bank, dated Dee. 
20, 1945 

248 Letter to the same bank, dated Dec. 20, 1945 

247 Debit-Advice from the same bank, dated Dee. 
20, 1945 

249 Credit-Advice from Schweiz. Bankgeselischaft 
Zurich, dated November 30, 1945 

250 Debit- Advice from Schweizerische Kreditanstalt, 
Zurich, dated December 20, 1945 


' 
| 
| 
| 
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Credit-Advice from the same bank, dated Octo- 
ber 30, 1945 

Letter to the same bank, dated Oct. 31, 1945 
Letter to the same bank, dated Nov. 1, 1945 
Credit-Advice from the same bank, dated Nov. 
2, 1945 

Exchange-Advice from the same bank, dated 
Nov. 2, 1945 

Debit-Advice from the same bank, dated Novem- 
ber 3, 1945 

Letter to the same bank, dated Nov. 3, 1945. 
Debit-Advice from the same bank, dated Nov. 5, 
1945 

Letter to the same bank, dated November 8, 1945 
Credit-Advice from Schweiz.Kreditanstalt, Zu- 
rich, dated Nov. 13, 1945 

Credit-Advice from the same bank, dated No- 
vember 15, 1945 

Letter to the same bank, dated November 19, 
1945 

Debit-Advice to the same bank, dated Nov. 19, 
1945 

Letter to the same bank, dated November 22, 
1945 

Credit-Advice from Schweiz.Bankverein, Zurich, 
dated Nov. 22, 1945 

Custody Receipt from Schweiz.Kreditanstalt, 
Zurich, dated November 23, 1945 

Letter to the same bank, dated November 29, 
1945 

Credit-Advice from the same bank, dated No- 
vember 29, 1945 

Debit-Advice, dated December 1, 1945, from the 
same bank 

Creditadvice, dated December 1, 1945, from the 
same bank 

Transfer Advice from the same bank, dated 
December 4, 1945 
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222-225 4 Credit-Advices from the same bank, dated 


Dec. 6, 1945 


226-277 2 Debit-Advices (Custody-Fee) from the 


228 


229 


same bank, dated December 6, 1945 
Credit-Advice from the same bank, dated Dee. 
7, 1945 

Exchange-Advice from the same bank, dated 
Dec. 10, 1945 


230-232 3 Letters to the same bank, dated Dec. 19, 


233 
234 


235 
236 


237 
238 


239 
240 
241 


1945 

Letter from the same bank, dated December | 19, 
1945 

Debit-Advice from the same bank, dated Dee. 
11, 1945 

Letter to the same bank, dated December 1945 
Debit-Advice from the same bank, dated Decem- 
ber 14, 1943 

Letter to the same bank, dated Dee. 17, 1945 
Letter to the same bank, dated December 1, 
1945 

Letter to the same bank, dated Dec. 19, 1945, 
Letter to the same bank, dated Dec. 19, 1945 
Debit Note from the same bank, dated Dec. 19, 
1945 


242-244 3 Credit-advices from the same bank, dated 


245 
246 


248 
247 


249 


290 


Dec. 19, 1945 

Debit-Advice from the same bank, dated Dee. 
19, 1945 

Credit-Advice from the same bank, dated Dee, 
20, 1945 

Letter to the same bank, dated Dec. 20, 1945 
Debit-Advice from the same bank, dated Dee. 
20, 1945 

Credit-Advice from Schweiz. Bankgeselischaft, 
Zurich, dated November 30, 1945 

Debit-Advice from Schweizerische Kreditanstalt, 
Zurich, dated December 20, 1945 


| 


264 


265 
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Credit-Note from the Schweiz.Kreditanstalt, 
dated December 20, 1945 

Credit-Advice from the same bank, dated De- 
cember 21, 1945 

Letter to the same bank, dated Dee. 21, 1945 
Credit-Advice from the same bank, dated Dec. 
22, 1945 

Debit-Advice from the same bank, dated Dec. 
22, 1945 

Credit-Advice from the same bank, dated Dec. 
22, 1945 

Debit-Advice from the same bank, dated Dec. 
27, 1945 

Credit-Advice from the same bank, dated De- 
cember 27, 1945 

Debit-Advice from the same bank, dated Dec. 
28, 1945 

Letter to the same bank, dated Dec. 27, 1945 
Letter to the same bank, dated Dec. 27, 1945 
Letter to the same bank, dated Dec. 31, 1945 
Credit-Note from the same bank, dated Dee. 31, 
1945 

Extract of account of the same bank re Swiss 
Frs.A/C 

Extract of account of the same bank re £ A/C 


266/267 2 Extracts of the custody A/C with this 


1295 


GC 172 


bank, dated 31/12/45 


EXHIBIT H TO 


MOSKOVITZ AFFIDAVIT 
Apr 18 1956 


SBZ 614/15574 Zurich Tel 15 17 2113 
LT LEXGRAMOS NEWYORK 


HEYDT PROMISED THOROUGH SEARCH AND 
WILL AIRMAIL YOU FOLDERS FILES TOMORROW 


GUTSTEINJUR 


‘ed 





y* 
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1296 EXHIBIT I TO 
MOSKOVITZ AFFIDAVIT 
NIEDERRHEINISCHE BANK A.G., WESEL. 


* e ® * 


Mr. 

Irving Moskovitz, 

115, Broadway, | 
New York City, April 13, 1956 
N.Y. U.S.A. | 


Betrifft: Freiherr Eduard von der Heydt, Ascona (Swit 
zerland). 


Dear Sir, 


by order of Freiherr E, von der Heydt, abovementioned, 
we are forwarding enclosed to your address some docu- 
ments and correspondence, partly in original as well as 
photocopies and extracts having reference to the period 
as from january 1, 1939 up to December 31, 1945, as far 
as same have been disposable after the destruction of 
our building, owing to the events of the war, or could 
have been procured. | 


Kindly acknowledge receipt to Freiherr von der He 
as well as to us and oblige 


Very truly yours, : 
Niederrheinische Bank ALG. 
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1297 Filed April 20th 
* o & e 
AFFIDAVIT 
City of Zurich ) 
Canton of Zurich ) 
Federation of Switzerland ) 
SS: 


Irving Moskovitz, being duly sworn, deposes and says: 


I am an attorney and a member of the firm Graubard 
& Moskovitz, with offices at 115 Broadway, New York 
City, and one of the attorneys for the above-mentioned 
plaintiffs. I am fully familiar with the facts and pro- 
ceedings in this action and make this affidavit in oppo- 
sition to defendants’ motion to dismiss the complaint 
under rule 37(b). 


I argued the motion before Judge Tamm on January 
13th, 1956. Shortly after Judge Tamm’s memorandum of 
opinion of January 23, 1956, defendants submitted a 
proposed order in which they had already fixed the date 
for the production of documents as February 27th. 
Thereafter, a proposed cross-order was filed on behalf 
of the plaintiffs with the motion for reargument. De- 
fendants, however, neglected to mention that, although 
Judge Tamm signed an order on February 8th, the clerk 

did not notify either party for several days there- 
1298 after that the order had been signed. One or two 

days after I was notified that the order was signed 
and I had received a copy of said order, I wrote to the 
Swiss Counsel on February 16th enclosing several copies 
of the order. In said letter I suggested that Swiss Coun- 
sel telephone Mr. Charig of the Department of Justice 
at Munich, Germany, in order to make arrangements for 
the production of the documents called for by the order 
since it was apparent that it would be impossible to 
comply literally with the date fixed by the order itself. 
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Due to delay in transit, this letter did not arrive until 
after the weekend, on February 22nd. Before Dr. Gut- 
stein, Swiss Counsel, was able to call Mr. Charig, Mr. 
Charig called on February 24th and at first made ar- 
rangements for the production of documents in Amster- 
dam on March 5th although the affidavit does not men- 
tion this fact. Later, however, Mr. Charig called a: sec- 
ond time, advising Dr. Gutstein that the matter was ur- 
gent and asked Dr. Gutstein that the inspection be ad- 
vanced to March Ist, as described in the moving’ affi- 
davit. Dr. Gutstein advised Mr. Charig that he would 
do his best to comply with Mr. Charig’s desires and 
would contact the plaintiff Von der Heydt so that the 
necessary authorization could be given by him to the 
respective parties. 


On February 25th Dr. Gutstein telephoned to Mr. Von 
der Heydt to explain the situation and also wrote a 
special delivery letter on the same date, a copy of which 
has been mailed to me and is annexed hereto as exhibit 1. 


Dr. Gutstein received from plaintiff Von der Heydt a 
letter dated February 26th confirming to Dr. Gutstein 
that he had given the necessary instructions to Profes- 

sor Russel, Mrs. Huyer, the Union Bank of Swit- 
1299 zerland, Fides, and the Niederrheinische Bank. 

Attached hereto, as exhibit 2, is a photostatie copy 
of said letter. As said letter states, plaintiff Von der 
Heydt wrote special delivery letters to the above-men- 
tioned individuals and firms requesting and authorizing 
the production of the documents listed in the order. Fur- 
ther Dr. Gutstein wrote to Professor Russel on Febru- 
ary 28th; copy of this letter is annexed hereto as exhibit 
3. In said letter Dr. Gutstein informed Professor Rus- 
sel precisely on the documents which were called for by 
the order and confirming that plaintiff Von der Heydt 
waived any rights of secrecy which he might have and 
that he had no objection to the production of the docu- 
ments. 


i 
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Therefore, especially in the light of the foregoing, the 
refusal of Professor Russel to produce the documents to 
Mr. Charig was both unexpected and surprising. When 
Dr. Gutstein was advised of this, he immediately tried 
to telephone Von der Heydt, but was able to speak only 
to his nurse who informed him that Mr. ‘Von der Heydt 
was dangerously ill of pneumonia and in critical condi- 
tion which was especially serious in view of his advanced 
age. Dr. Gutstein was specifically informed that Mr. 
Von der Heydt could not be reached by telephone or by 
letter and could not be visited, and even as of this date 
he cannot have any visitors, does not receive or make any 
phone calls, nor is he allowed to read or send any mail. 


I have received today a certificate from his physician 
which I attach hereto as exhibit 4. As far as Dr. Gut- 
stein and myself are aware, instructions which Mr. Von 
der Heydt gave for the production of documents have 
not been in any way rescinded, and to the best of our 


knowledge he has not changed his mind nor has he made 
any changes in his instructions. 


1300 I was out of the country when this motion was 

made and received a copy of the motion papers in 
Paris. As soon as I could arrange my time schedule 
there, having been committed to certain appointments in 
London, I proceeded to Zurich Tuesday night, March 
20th, spoke over the telephone with Dr. Gutstein and 
then met with him in his office yesterday, March 21st, 
and reviewed with him the entire matter. Having as- 
certained these facts, I prepared today this affidavit so 
that the Court may be fully advised of the facts and cir- 
cumstances involved. 


As of this moment we are completely unable to obtain 
any further instructions from Mr. Von der Heydt and 
his physician cannot give us with any certainty the exact 
date when Mr. Von der Heydt will be able to act. He 
has informed Dr. Gutstein that he will notify him as 
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soon as it is possible for Mr. Von der Heydt to attend 
to his affairs and Dr. Gutstein advised me that he would 
keep periodically in touch with the physician so that he 
may know at the earliest moment when it is possible 
to proceed. In the hope that Professor Russel: would 
proceed on my authorization, I am instructing him today 
in my eapacity as Counsel for Mr. Von der Heydt to 
make the documents and records available for inspection 
to the representative of the Department of Justice. 


With respect to item 4, Mr. Charig is in error when 
he states that there was an understanding that the doc- 
uments should be produced in Munich on March Sth. Mr. 
Von der Heydt wrote to the Niederrheinische Bank in- 
structing them to make the documents available to Mr. 
Charig. Dr. Gutstein did not say that they would be 
produced in Munich. It was assumed, in view of the 
motion papers and difficulties involved in obtaining the 
release of bank records, that Mr. Charig would examine 
the documents at the office of the bank, especially since 

in the original motion by defendants all that was 
1301 requested was that plaintiff von der Heydt was 

to waive any privilege and make the documents 
available. Mr. Charig need only present himself, as far 
as we know, to the Niederrheinische Bank and make 
such inspection as he desires. | 


With respect to the remaining documents, bantichiaally 
those in the possession of the "Tinton Bank of Switzer- 
land and Fides, defendants well know that both the Union 
Bank of Switzerland and Fides are independant : com- 
panies and that their records are not the property of 
the plaintiff Von der Heydt, but are the records and the 
property of these respective companies. Arrangement 
will therefore have to be made to have these records 
copied or photostated since these records are part of 
the permanent bank files and would not be deliveredi even 
to the plaintiff himself. In my presence Dr. Gutstein 

| 
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spoke to the counsel for the Union Bank and asked what 
arrangement could be made for delivery of these docu- 
ments and was told that they either could be inspected 
at the office of the bank or that the bank would make 
arrangement, if appropriate payment were made to the 
bank of the expense involved, to have them copied or 
photostated. Inasmuch as Mr. Charig as an official of a 
political entity is prohibited by Swiss law from entering 
Switzerland for the purpose of making such inspection at 
the bank, it has been necessary therefore to arrange with 
the Union Bank of Switzerland and Fides for photostats 
of the records. The bank has been engaged in the proc- 
ess of gathering these documents (since they go back 
some 16 years) and will begin photostating as soon as 
the records have been collected. I assume, since there 
is no other way that the records can be obtained, that 
the defendants will agree to accept and pay for the 
photostating of the records of the Union Bank of Swit- 
zerland and Fides. 


In this connection I might add that when Miss Liidi, 
associate of Dr. Gutstein, spoke to Mr. Charig, 
1302 she did not tell him that such records would not 
be produced in Washington as required, but that, 
in view of the short time available, it would be physi- 
cally impossible to have these records collected within 
3 days and delivered to New York and Washington and 
that some arrangement should be made for the orderly 
obtention and presentation of these documents. Mr. 
Charig advised her that he had nothing to do with these 
matters and that he was only concerned about items 1, 
2, 3 and 4. 


The undersigned left the United States for Europe on 
March 2nd and therefore was not aware of what had 
happened with respect to Professor Russel until he re- 
ceived a telephone call in Paris from Dr. Gutstein some 
days before the defendants’ motion papers were re- 
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ceived in Paris. In view of the foregoing, plaintiffs and 
their counsel, as will have been noted from the chronology 
involved, have not been silent, but have been diligent 
in complying with the order of ‘the Court and have acted 
with the utmost good faith as litigants and as) eens 
of the Court. | 


Defendants well knew that both defendants “él plain- 
tiffs were unaware the Court had signed the order for 
several days and due to the time lag in receipt of the 
order by mail in Switzerland two days elapsed between 
receipt of the order and arrangements made with Mr. 
Charig. 


In view of the serious illness of the plaintiff don der 
Heydt, there was nothing that could be done after Pro- 
fessor Russel had refused inspection of the records. In- 
sofar as the interrogatory is concerned, Dr. Gutstein, 
following the receipt on February 22nd of the order of 
the Court, advised the plaintiff von der Heydt | of the 
requirement of answering interrogatory No. 23, .as set 
forth in his letter of February 25th. He received’ by re- 
turn mail, annexed to plainitff Von der Heydt’s letter 

of February 26th, the attached answer, a copy of 
1303 which is annexed hereto as exhibit 5. As will be 

noted from such exhibit, the same was not sworn 
to before an American counsel. When Dr. Gutstein tried 
to telephone plaintiff Von der Heydt to arrange to re- 
turn same for verification, he was already too ul and 
Dr. Gutstein was unable to speak to him. | 


Therefore, it is respectably submitted that thie | plein: 
tiff, under the circumstances, has been and is still en- 
deavouring in good faith to comply with the Court order 
and shall continue to do so, and it is therefore further 
respectably submitted that the defendants’ motion be 
denied and that the plaintiffs be given a reasonable time 


to comply with the order of the Court. 


* s * * 
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1313 Exhibit 1 to Moskovitz Affidavit 
See Plaintiffs’ Exhibit 12A (J.A. 830) 


1315 Exhibit 2 to Moskovitz Affidavit 
See Plaintiffs’ Exhibit 13A (J.A. 832) 


1316 Exhibit 3 to Moskovitz Affidavit 
See Plaintiffs’ Exhibit 27 (J.A. 846) 


1317 Translation of Exhibit 4 to Moskovitz Affidavit 
(TRANSLATION FROM GERMAN) <e 


Dr. F. J. SPECK ASCONA, 3/21/1956 
Physician—Surgeon 
Tel.: 7 32 60 


MEDICAL CERTIFICATE 


Baron von der Heydt, of Ascona, fell ill with pneu- 
monia on Feb. 27, 1956. When he came upon my care, 


the patient was in very serious condition because of a 
critical circulatory insufficiency and the fever induced by 
the pneumonia. 


The acute illness has been cured, and the patient is 
now convalescing very well. All physical and psycholog- 
ical strain must be avoided for a long time, however. 


/RUBBER STAMP/ 
F. J. Speck, M. D. 
ASCONA 
/SIGNATURE/ 


1git Exhibit 5 to Moskovitz Affidavit 


Adr. Telegr.: 
Hevdt Ascona Suisse 
ASCONA (Suisse) 


Those documents which are no more in my possession 
have been destroyed by me in the course of the years, 
as they were of no more importance. 





re 
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Under Swiss law I am not obliged to keep any books or 
letters, because my name is not on the register of gom- 
merce and I am a plain citizen. | 


I do not remember when these papers were ee 
Some of those in Holland were destroyed by the Germans 
when they blew up my bank and private house. : 
This declaration is given under oath. | 


Ascona, February 26, 1956. 3 
Eduard v. d. Heydt. 


1318 Filed Apr. 28, 1956. Harry M. Hull, Clerk 


MEMORANDUM OPINION 


The Court, on March 23, 1956, granted defendants’ 
motion to dismiss the complaint in this case for failure 
of the plaintiff to comply with the Court’s pre-trial) re- 
quirements relating to discovery. The Court advised 
counsel for both sides that the signing of the order of 
dismissal would be withheld for a period of several weeks 
to determine whether the plaintiff would make a bona 
fide and substantial effort to comply with the discovery 
requirements. At the time that this matter was before 
the Court, the case was set for trial in May. In the 
meanwhile, the Chief Judge has continued the trial of 
the case until October. In the meanwhile, it appears 
from counsel’s oral representations and supporting affi- 
davits that the plaintiff is making substantial effort to 
comply with the discovery rulings of the Court’s pre- 
trial order. The Court will, accordingly, vacate and 
hold for naught its order of dismissal of the case and 
will amend the pre-trial order to provide that all dis- 
covery must be completed by July 1, 1956. : 
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Any further hearings necessary in this matter will 
be held before the judge then assigned to pre-trial. 


/s/ Edward A. Tamm 
Judge 
Dated: 4/23/56 


1319 Filed April 25, 1956 


Kindom of Netherlands SS. 


MARGARETA B.M. HUYER being duly sworn, de- 
poses and says: 


I have read the affidavit of Professor Russel relating 
to circumstances of the examination of records by Mr. 
Charig, and I affirm that it states the facts correctly. 


For myself I affirm that I have handed over to Pro- 
fessor Russel all books and data of Von der Heydt’s 
Bank, Internationale Kunstvereeniging, and Baron von 
der Heydt for the period from September 1, 1939 to 1946 
which I possessed and which I have been able to find. 
The documents delivered to Professor Russel were all 
the documents which I have had since the death of my 
husband Mr. Huyer and which I have been able to collect 
with difficulty. Nothing has been destroyed or concealed. 
I do not know whether any other documents may have 
existed before the death of my husband since he handled 
these matters until his death but if any other documents 
did exist before, they probably must have been lost or 
destroyed. 


I want only to add that Mr. Charig and his accountant 
inspected the office of the Von der Heydt’s Bank N.V. 
and of the Internationale Kunstvereniging N.V. on April 
9th looking for more documents, and as far as I am 
concerned if they want to inspect some more they are 
welcome. 
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Professor Russel and Miss Christina K. Ruijgrok have 
searched with me for more documents concerning the 
period September 1939 to 1946 on April 14th last for 
several hours. We still found many documents as Pro- 
fessor Russel declared accurately in his affidavit. Pro- 
fessor Russel has taken all these documents with him. I 
take it for impossible that by now at the office any docu- 
ment concerninng the aforesaid period has been left be- 
hind. I am an ordinary housewife who has no! under- 
standing whatsoever about the old affairs of the both 
companies. I have done everything to cooperate in or- 
der that all books and documents would be pradhess in 
accordance with the Court’s Order. ! 


Filed April 27, 1956 
1321 GRAUBARD & MOSKOVITZ 


115 Broadway 
New York 6, N. Y. 


April 23, 1956 
Hon. Edward A. Tamm 
United States District Judge 
United States Courthouse 
3rd and Constitution Avenue N. W. 
Washington, D. C. 


Re: von der Heydt 


Dear Judge Tamm: 


We take the liberty of supplementing our previous ad- 
vice in connection with discovery in the above matter to 
advise you that our New York office today received by 
air mail from Switzerland two folders containing vol- 
uminous correspondence between our client and Prof. 
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Russel. This material is being sent immediately to the 
office of Washington counsel where it will, of course, be 
available to the defendants. 


It would seem that the large number of folders and 
files which we received on Friday in two packages and 
this third package which we received today were dis- 
patched on or about the same time and it was the slight 
delay in mails and the intervening weekend which ap- 
parently separated the arrival of the various packages 
and documents. 

A eopy of this letter is being sent to counsel for the 
defendants. 


Respectfully submitted, 


Graubard & Moskovitz 
By 


Filed May 31, 1956 


DEFENDANTS’ INTERROGATORIES 


Pursuant to Rule 33 of the Rules of Civil Procedure, 
the defendants propound the following interrogatories 
to be answered under oath by plaintiff, Eduard von der 
Heydt. 


1. State the date, amount and type of currency of 
each remittance or transfer of money received by you, or 
by the Union Bank of Switzerland for your account, from 
the August Thyssen Bank, A.G. during the years 1940 
through 19495. 


2. State the date, amount and type of currency of 
each remittance, payment or transfer of money to per- 
sons, companies or corporations located in countries 
other than Germany, by you or by the Union Bank of 
Switzerland from your account upon your request, order, 
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instruction, or direction, from 1940 through 1945, pur- 
suant to instructions, orders, directions or requests re- 
ceived by you from the August Thyssen Bank, A.G.: 


3. For each remittance, payment or transfer of money 
referred to in your answer to Interrogatory 2 above, 
state the name and address of the remittee, bare or 
transferee. 


4. If your answers to Interrogatories 1 and 2 dbove 
are based on any documents, describe said documents, 
state where they are presently located, and state the 
name and address of the person, company or moryoretios 

having possession thereof. | 


1323 5. State whether the Swiss Federal Police, or 

any court, bureau, division, agency, arm, or’ rep- 
resentative of the government of the Swiss Confedera- 
tion, returned to you or to any other person, partner- 
ship, firm or corporation on your behalf, the documents 
seized or obtained from you by the Swiss Federal Police 
in the course of the investigation which led to the charge 
brought against you by the Judge-Advocate of Divisional 
Court 6 of the Swiss Confederation on April 8, 1948. 


6. If your answer to Interrogatory 5 is that said doc- 
uments have been returned, state the date on which they 
were returned, describe said documents, state whether 
they are now in existence and where they are presently 
located, and state the name and address of the person, 
company or corporation having possession thereof. 3 


7. I£ your answer to Interrogatory 6 is that said doe- 
uments are no longer in existence, state the date, and 
circumstances of their destruction. : 
Dated May 31, 1956 
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1325 Filed Aug. 28, 1956 
MOTION 


Defendants move this Court for an order pursuant to 
Rule 37(b) and (d) and Rule 41(b) of the Rules of 
Civil Procedure dismissing the complaint of the plaintiffs 
herein for failure to answer an interrogatory and pro- 
duce documents as required by order of this Court en- 
tered February 8, 1956. 


Pursuant to said order said interrogatory was to be 
answered on or before February 15, 1956, and said doc- 
uments were to be produced on or before February 27, 
1956. On April 23, 1956, this Court amended said order 
to provide that discovery proceedings herein should be 
completed by July 1, 1956. Plaintiffs have failed to 
comply with said order to the prejudice of defendants, 
as more fully appears in the annexed affidavit of Albion 
W. Fenderson and Gerard F. Charig. 


Dated: August 28, 1956 


° * * s 
1328 Filed Aug. 28, 1956 


FEDERAL REPUBLIC OF GERMANY 
LAND BAVARIA 

CITY OF MUNICH 

CONSULATE GENERAL OF THE 
UNITED STATES OF AMERICA 

SS 


se Nee ee 


AFFIDAVIT 
Gerard F. Charig, being duly sworn, deposes and says: 


I am an attorney-adviser, employed by the Office of 
Alien Property, United States Department of Justice, 
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assigned to the Overseas Branch, at Munich, Germany. 
I was directed by the office with which I am employed to 
examine, at the office of Professor George M. G. Russel, 
Amsterdam, The Netherlands, all books of account, rec- 
ords, correspondence or other documents referred to in 
paragraphs numbered 1, 2 and 3 of the Order made’ by 
The Honorable Edward "A. Tamm, United States District 
Judge, and dated February 8, 1956. 


On March 1 and again on March 2, 1956, I —, 
called at the office of the said Professor Russel, Amster- 
dam, accompanied by Mr. Johannes Brandhof, a certified 
Dutch accountant. During my visit in Amsterdam’ of 
March 1 and 2, 1956, Professor Russel refused to pro- 
duce any of the documents covered by paragraphs 1, 2 
and 3 of the aforesaid Court Order. I mnreeny cal 
turned to Munich, Germany. 7 


On April 3, 1956, I again personally called at the: ot 
fice of Professor Russel in Amsterdam, again accom- 
panied by the said Mr. Brandhof, and was given 29 
books of account and four folders of correspondence by 
Dr. Chr. K. Ruijgrok, Professor Russel’s partner. . Miss 
Ruijgrok stated that Professor Russel had requested that 
these books and folders of correspondence be taken! by 
me elsewhere for examination. Before removing ‘the 
same I acknowledged receipt thereof, and on April 11, 
1956, their return was noted in writing by Miss Ruijgrok. 
A photostatic copy of the list itemizing these 29 books 
and these four folders of papers and correspondence, 
with the aforesaid notations thereon, is attached hereto 

as Enclosure A. | 


1329 Upon examination it appeared to me that ithe 

books, papers and correspondence produced’ on 
April 3, 1956, constituted only a small part of the docu- 
ments covered by paragraphs 1, 2 and 3 of the afore- 
said Court Order. I therefore made a written demand 
on Professor Russel on April 6, 1956, for the production 
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of the missing documents, setting forth in detail specific 
items of missing material and, among other things, offer- 
ing to personally assist in the search for records at the 
house of Mrs. Huyer, Zandvoort. A copy of my letter 
to Professor Russel of April 6, 1956, is attached hereto 
as Enclosure B. A photostatic copy of Professor Rus- 
sel’s written answer thereto, also dated April 6, 1956, is 
attached as Enclosure C. In it Professor Russel asserts 
that Mrs. Huyer affirmed, and is willing to give a writ- 
ten statement, that she has not been able to find other 
records referred to in items 1, 2 and 3 of the Court Or- 
der than those she turned over to him, and he added 
his own assurance that these same records were deliv- 
ered to me at his office. Professor Russel also advised 
that I may search the file cabinets in the office at Mrs. 
Huyer’s house, Zandvoort, The Netherlands. 


On April 9, 1956, the aforementioned Mr. Brandhof 
and I proceeded to Zandvoort and personally called at 
Mrs. Huyer’s house at approximately 10 a.m. Professor 
Russel, Miss Ruijgrok and Mrs. Huyer were already 
waiting in the latter’s living room. Mr. Brandhof and 
I were ushered into the office by Mrs. Huyer; Professor 
Russel and Miss Ruijgrok entered the office a few minutes 
later. While everyone else was seated, Mr. Brandhof 
and I proceeded to examine the six file cabinets each 
containing four drawers. All except about three or four 
drawers were filled to capacity with files and documents. 
Neither of the file cabinets nor any of the files therein 
showed marks of damage by water, fire, dirt or other 
destructive physical force. They appeared in good con- 
dition and undisturbed, many files going back to the early 
1920-ies. Mr. Brandhof and I discovered a number of 
files containing papers and documents dated between 
September 1, 1939, and the end of 1945, the period cov- 
ered by the terms of the Court Order. Some of those 
files contained papers covering long periods of years 
commencing well before September 1, 1939, and ending 
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after 1945. The files containing documents covered by 
the Court Order were pulled and placed on the floor. 
Three or four stacks of files of a height of about one 
foot each were compiled in this manner within 114 to 
1% hours, the time Mr. Brandhof and I took to look 
through the said six file cabinets and one steel cupboard. 

Practically all of the files seen by Mr. Brandhof 
1330 and myself at Mrs. Huyer’s house pertained to the 

N.V. von der Heydt’s Bank, Zandvoort, the N.V. 
Internationale Kunstvereeniging or to Mr. von der Heydt, 
with the exception of some papers which pertained to 
affairs of the Huyer family and which were not in- 
spected. The material pulled from the file cabinets was 
carried into Mrs. Huyer’s living room, where the papers 
not covered by the Court Order were removed there- 
from. The files were inspected by me in a cursory way, 
and the files as to which further examination did not 
appear warranted were placed aside. A stack of files 
measuring about 114 foot in height was selected by me 
for further examination. Professor Russel and Mrs. 
Huyer agreed to permit me to take this stack away. Mr. 
Brandhof and I left Mrs. Huyer’s house at about 1 15 
p. m., April 9. 


The files and papers taken from Mrs. Huyer’s Honse 
for further examination are itemized in a list which is 
attached hereto as Enclosure D. The files and papers 
as to which further examination did not appear war- 
ranted and which were accordingly not removed by me 
or Mr. Brandhof from Mrs. Huyer’s house consisted of 
correspondence, bills and papers involving storage or 
warehouses and forwarding agents, museums, insurance 
companies, papers with reference to routine administra- 
tive and banking matters, some correspondence between 
Professor Russel and Mr. Huyer, the latter acting on 
behalf of N.V. von der Heydt’s Bank and N.V. Inter- 
nationale Kunstvereeniging, on the subject of accounting 
and tax matters, and other miscellaneous papers and  cor- 
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respondence all of which did not appear to me to be of 
interest in connection with the issues to be litigated in 
this lawsuit. On the other hand, there were some pa- 
pers dated prior to September 1, 1939, which appeared 
to be of interest; I requested Professor Russel’s consent 
to their further examination and possible photostating, 
but Professor Russel declined to give such consent. 


On April 10, 1956, one day after my visit at Mrs. 
Huyer’s house, I prepared a letter to Professor Russel 
and had it delivered to the latter’s office. A carbon copy 
of this letter is attached as Enclosure E. In this letter 
I listed, among other things, the books, papers and docu- 
ments covered by paragraphs 1, 2 and 3 of the aforesaid 
Court Order that were still missing. On April 11, 1956, 
Mr. Brandhof and I proceeded to Professor Russel’s of- 
fice and returned all of the material produced on April 
3 and April 9. 


On April 17, 1956, Professor Russel advised that on 
April 14 as the result of further search at Mrs. Huyer’s 
house additional books, papers and correspondence cov- 
ered by paragraphs 1, 2 and 3 of the aforesaid Court 
Order were found. On April 20, 1956, Professor Russel 
and Miss Ruijgrok brought to Munich and delivered at 
the office of the Overseas Branch the books, papers and 
documents which are itemized on the list attached hereto 

as Enclosure F. 


1331 No documents other than the books of account, 

records, correspondence, ete., described or referred 
to hereinabove, were produced or shown to me by Pro- 
fessor Russel or anyone else on behalf of the plaintiff 
von der Heydt since the production pursuant to the 
Honorable Judge Tamm’s Order began on April 3, 1956, 
except that Price, Waterhouse & Co. at The Hague, Hol- 
land, made available to us seven accounting reports. 
Professor Russel stated orally and in writing that the 
material produced at his office on April 3, 1956, and at 
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the Munich office on April 20, 1956, had been taken from 
Mrs. Huyer’s house, Zandvoort; the material produced 
on April 9 was taken by Mr. Brandhof and myself di- 
rectly from Mrs. Huyer’s house as more fully described 
above. ! 


I was informed in writing by the Office of Alien Prop- 
erty, Department of Justice, Washington, that among 
correspondence produced on the plaintiff’s behalf in 
Washington is a letter of Mr. von der Heydt dated Au- 
gust 3, 1955, in which he states that he is sending his 
correspondence file with Professor Russel containing doc- 
uments from October 21, 1940, to May 16, 1944, to Pro- 
fessor Russel. I was asked whether this file was pro- 
duced. It was not produced, nor did Professor Russel 
produce any other material from his files pursuant to 
Judge Tamm’s Order except that on March 2, 1956, he 
showed me two communications from Mr. von der Heydt 
dated in February 1956, and one letter from Dr. L. Gut- 
stein, Zurich, Switzerland, dated February 28, 1956, and 
containing the full quotation of paragraphs 1, 2 and 3 
of the said Court Order. 


Upon examination of the aforementioned material se 
duced on April 3, 9 and 20, 1956, respectively, the follow- 
ing books of account, records, correspondence or other 
documents, covered by paragraphs numbered 1, 2 and 
3 of the aforesaid Court Order, are still missing: 


The “Depotboek”, listing securities kept on behalf of 
clients of N.V. von der Heydt’s Bank; 


A journal referred to as “VM” in the “Rekening Cour- 
ant Boeks” of 1939 and 1940; | 


All receipts and vouchers supporting the entries in the 
“Kasboek” (petty cash book) for 1939 and 1940; 


“Nostro” and “Vostro Boeks” prior to May 1940; | 
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All correspondence between Mr. von der Heydt and 
Mr. Huyer prior to May 1940, except for two letters of 
von der Heydt dated April 15 and April 26, 1940; 


All letters, or copies of letters, from Mr. Huyer to 
Mr. von der Heydt between October 1940 and August 
1944; 


13382 Of the numbered letters written by von der 
Heydt to Huyer between June 1940 and December 
1945 the following letters are missing: 


Number Probable date: 


10 June 1940 

14 end of June or beginning of July 1940 
34 July 1940 

19 February 1942 

33 March 1942 

79 July 1942 


78 November 1943 

81 end of November or beginning of Decem- 
ber 1943 

49 end of July or beginning of August 1944 

64 September 1944 

69 January or February 1945 

70 March 12, 1945; 


Any letters that may have been written by Mr. von der 
Heydt to Mr. Huyer between March 12, 1945, and May 
26, 1945. 


The foregoing list of documents referred to as still 
missing includes only those items that, upon information 
and belief, are identifiable and can be shown to have 
been in existence because references and notations in 
the material produced so indicate. This affiant has no 
knowledge at this time as to whether any additional 
documents covered by paragraphs numbered 1, 2 and 3 
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of the Court Order may have existed and may also be 
missing. 


/s/ Gerard F. Charig 


13334 Enclosure A to Charig Affidavit 
See Def’s Exhibit 49 (J. A. 917) 


1335-6 Enclosure B to Charig Affidavit 
See Def’s Exhibit 50 (J. A. 919) 


1337 Enclosure C to Charig Affidavit 
See Def’s Exhibit 43 (J. A. 893) 


1338 ENCLOSURE D TO CHARIG AFFIDAVIT 


Papers picked up at Mrs. Huyer’s House April 9, 1956. 
Title or Description | 


Memberships/Donations 


von der Heydt, Kersten & Soehne 

Thyba (11 Dee 39-8 Apr 40), contains only 4 pages 

Unione di Banche Svizzere, :Vevey 

Mitzlaff (17/3/39-18/3/40) ! 

Niederrhein. Bank (14 July 42), contains only 2. pages 

Niederrh Bank, Oct 39-June 41 (1 letter ta /S2) | 

Niederrh. Bank (houses—ends Nov 43) i 

Niederrh. Bank, Arbeitsausschuss, 1939 | 

“Aufstellungen” (Survey sheets of accounts receivable 
payable, etc.) 

Fr], Anny Ayen, Ascona (1940-44) 

Deutsche Verrechnungskasse, Berlin (Dec. 40- Pet 44), 
only 4 papers 

Hildenbrand 

Dankschrieben Ribbentrop, May 1939 

Horstmann 

Kuehlmann 

Intl. Administr. Kantoor 

Armbruster 
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Beheersinstituut, 5 Oct 45, only 2 pages 

Dirksen, ends 18 Sep 1940 

Deutsche Bank (only a few pages) 

Dresdner Bank 

Schweiz. Kreditanst., Lugano 
Schweiz. Kreditanst., Zurich 

1338 Fides (27/11/39-28/10/41), only 3 letters 
Ntl. City Bank 

Kiining] Admin. Kantoor 

Conto Pro Diverse 

Nederlandse Clearinginstituut 

Baron von der Heydt (notifications as to his personal 

account with Von der Heydt’s Bank 

Monte Verita (Apr 1940) 2 pages 

Niederrh. Bank, Arbeitsausschuss, 1939 

Anny Ayen (Apr/June 40), 3 papers 

Bank voor Handel en Scheepvaart N.V., Rotterdam 

Albert de Bary & Co., N.V., Amsterdam 


Mr. Serne, Notary, Haarlem 
Price-Waterhouse a 
Corp. tax folder 
Vouchers and receipts supporting entries in petty cash = 
book (Kaasboek) for the years 1941 to 1944 
1339-40 Enclosure E to Charig Affidavit " 
See Defendant’s Exhibit No. 51 (J. A. 920) ‘ 

1341 ENCLOSURE F TO CHARIG AFFIDAVIT . 
Survey of books, papers and correspondence delivered . 
by Professor MR G.M.G.H. Russel, Amsterdam, at the ms 
office of the Overseas Branch, Munich, Germany, in the & 
afternoon of Friday, April 20, 1956. re 
1 folder correspondence with August-Thyssen-Bank A.G., = 


Berlin, dated between September 2, 1939, and December 
30, 1940; 4 
1 dtto. January 15, 1942, and March 1943; 


~S 
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1 dtto. January to December 1941, about 150 pages, in ad- 
tition 13 papers dated between 1943 and 1945; 

1 batch correspondence, bank notifications ete. of August- 
Thyssen-Bank September 1939 to March 1940;' 

1 journal listing postage on outgoing mail October 1937 
to 1950; 

1 folder listing various insurances; 

3 small folders of bank notifications of the Twentsche 
Bank April 1939 to 1946; 

2 batches correspondence Von der Heydt’s Bank with 
Twentsche Bank, 1939 to 1945; 

1 folder Guaranty Trust Co., New York, 1939 to 1945; 

1 folder Niederrheinische Bank, transfer of rental re- 
ceipts, 1938 to 1941; 

1 folder Niederrheinische Bank, tax matters, 1937 to Jan- 
uary 1945; 

1 folder Nisdevsheinigche Bank, current accounts and cor- 
respondence 1940 to 1942; 

1 folder Unione Banche Svizzere, locarno, 1939 to 1945 
(pertaining only to routine matters) ; : 

1 folder “Evacuation 1942-45”, contains EE notices 
of Barclay’s Bank, Paris; 3 

1 folder Unione Banche, Vevey, 1939 to 1945; 

1 folder Chase National, New York, 1939 to 1945; 

1 minutes book, 1921 to ‘1949, Von der Heydt’s Bank and 
Kunstvereeniging; 

1 folder v. Wesendonk, correspondence 1939 to 1943; 

1 book listing dividends and interest received on securi- 
ties held for customers, September 1939 to December 
1945 (containing, among other things, 3 notices advis- 
ing Libertas that it was credited with dividends and 
interest received, however, all 3 notices are dated in 
1939) ; 

1 book containing a survey as to when coupons and divi- 
dends become due and payable throughout the calendar 

year; 

1341 1 folder of letters Baron von der Hevdt to — 

May 26, 1945, to December 27, 1945; | 
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About 60 letters, loose, Baron von der Heydt to Huyer, 
1940 to 1943; 

Copies of 4 letters Huyer to von der Heydt, 2 in 1940, 
1 in 1944, and 1 in 1945. 

1 folder of loose leaves listing own securities and those 
of several clients; 

1 folder of signed acknowledgments of customers as to 
the correctness of their accounts, 1941; 

1 dtto, 1942 to beginning 1943; 

1 folder v. Schnitzler, Zandvoort, 1939 to 1941; 

1 folder of miscellaneous notes and correspondence 1939 
to 1943, includes correspondence with organizations in 
which von der Heydt was a member; 

1 folder re property administration for German Ex-Em- 
peror 1935 to 1941; 

1 folder Bergen Inc., New York, 1940 (contains 2 sheets) ; 

1 folder Bergen Consortium 1939 to 1940 (contains 3 
sheets) ; 

1 thin folder Twentsche Bank, Hilversum, 1943 to 1945; 

1 folder of notes and correspondence with von Stohrer; 

2 letters 1941 Banca Commerciale Italiano, Madrid; 

1 folder of postal money orders, Holland, January 1940 to 
January 1944; 

1 small paper bag containing insurance papers; 

1 folder of notices re Garagen GmbH, Berlin, 1939 to 
1941; 

1 folder of correspondence with Baron v. Stumm, Berlin, 
1939 to 1947; 

1 folder W. G. v d. Burg, accountant, 1940; 

1 folder of correspopdence with Wilermuth, 1940 to 1941; 

1 folder Yzerdraad (wire company) 1939/40 balance 
sheets; 

1 batch of loose leaves, balance sheets 1939 to 1944 and 
work sheets; 

1 batch of loose leaf ledger sheets showing current ac- 
counts with various European and American banks, 
1930 to 1940; 
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Audit reports of Von der Heydt’s Bank 1939 through 
1942 by W. Voors, representative of Price Water- 
house; 


1342 Balance sheets Kunstvereeniging, 1942 to 1945; 


1 ledger 1943 to 1945 showing accounts of administrative 
nature, own securities, evacuation costs ete. 

Miscellaneous papers and work sheets in disorder, in- 
cluding correspondence re taxes, and many other mat- 
ters, 1939 to 1945; 

Monthly balance sheets of Kunstvereeniging, June 1, 1943, 
to 1946; 

Correspondence with Henry Schroeder & Co. Bank, Lon- 
don, 1939, 1940 and 1945; 

1 small notebook showing accounts with Messrs. Eber- 
hard and Berthold v. Stohrer, 1938 to 1943; 

1 small batch of tax correspondence between Prof. Rus. 
sel and Huyer, 1940 to 1944; 

About 10 batches of notes and correspondence with local 
forwarding agents, insurance companies, accountants, 
ete. ; 

1 batch of correspondence with Konversionskasse f. 
Deutsche Auslandsschulden, 1939 to 1945. 
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AFFIDAVIT 


Albion W. Fenderson, being duly sworn, deposes and 
says: 


I am an attorney in the Department of Justice and 
one of the attorneys for the defendants herein. I am 
fully familiar with the facts and proceedings in this 
action and make this affidavit in support of defendants’ 
motion to dismiss the complaint under Rules 37(b) and 
(d), and 41(b) on the ground that full compliance has 
not been made with an order of this Court dated Feb- 
ruary 15, 1956, as amended on April 23, 1956, requiring 
production of certain documents and an answer to an 
interrogatory. 


The facts which will be detailed below demonstrate 
that plaintiff von der Heydt has only partially complied 
with the production order, that in most instances where 
documents would have a bearing upon the issues of this 
case such documents have not been produced, that the 
documents which have been produced were only forth- 

coming at such times and in such amounts as were 
1344 felt necessary to stave off dismissal of plain- 

tiffs’ suit, that even where the present existence 
of certain documents can be proved by other documents, 
those certain documents have still not been produced, 
and that plaintiff von der Heydt has given no satis- 
factory explanation for his failure to make full produc- 
tion. The facts also show that plaintiff von der Heydt 
has not answered the interrogatory in accordance with 
Rule 33. 


Defendants filed on November 23, 1955 a motion to 
require plaintiff von der Heydt to produce and permit 
defendant to inspect certain documents and to answer a 
certain interrogatory. This motion was argued before 
Judge Tamm on January 13, 1956 and granted in a 
memorandum opinion dated January 23, 1956. On Feb- 
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ruary 8, 1956 Judge Tamm signed an order requiring 
plaintiff von der Heydt to answer the interrogatory on 
or before February 15, 1956, and to produce certain 
documents on or before February 27, 1956. A copy of 
that order is annexed hereto as Bzhibit i. 7 


The interrogatory which was required to be aioe 
was the last on the list of 23 interrogatories served upon 
von der Heydt on June 28, 1955, the answers to: which 
were not received by defendants until December 20 of 
that year, but when received did not include an answer 
to the interrogatory in question. To date this interroga- 
tory has still not been answered before an officer em- 
powered to administer oaths although a statement pur- 
porting to be an answer under oath was attached as 
Exhibit 5 to an affidavit of Irving Moskovitz, one of 
plaintiffs’ counsel, filed at the hearing before Judge 
Tamm on March 26, 1956. A copy of this Eiapowel 
answer is annexed hereto as Exhibit 2. 


The order of Judge Tamm provided for the on 
tion of documents described under eight separate items. 
It further provided that the documents described in' items 
1, 2 and 3 could, at plaintiff von der Heydt’s option, be 
produced at the office of Professor George M.G.H. Russel, 
Amsterdam, Netherlands, a tax consultant for plaintiff 
von der Heydt and two Dutch corporations wholly owned 

by von der Heydt (von der Heydt’s Bank and 
1345 Internationale Kunstvereeniging), upon giving ten 

days’ notice in advance of his election to do so. 
It provided further that the documents described in item 
4 could, at von der Heydt’s option, be produced at de- 
fendants’ office in Munich, Germany, upon giving similar 
notice. The documents described in the remaining items 
were required to be produced at the office of plaintiffs 
attorneys in Washington, D. C. 


On February 20, 1956, defendants received from blain- 
tiffs’ attorneys a letter dated February 17, 1956 ad- 
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vising that Judge Tamm’s order had been forwarded to 
plaintiffs’ Swiss counsel with the suggestion that the 
latter contact Mr. Charig (a representative of defend- 
ants in Munich, Germany) to make arrangements for the 
production of documents required to be produced in 
Holland and Germany. On February 24, 1956, not hav- 
ing been contacted by plaintiffs’ attorneys, Mr. Charig 
telephoned plaintiffs’ Swiss counsel and obtained an 
agreement that the documents described in items 1, 2 
and 3 of the order would be made available for inspec- 
tion in Amsterdam on March 1 at the office of Professor 
Russel, and that the documents described in item 4 
would be produced at defendants’ office in Munich on 
March 5. Pursuant to this conversation with plaintiffs’ 
Swiss counsel, Mr. Charig proceeded from Germany to 
Amsterdam to begin the inspection of documents on 
March 1, 1956. On that date and on the next day Mr. 
Charig was refused access to any documents by Pro- 
fessor Russel upon the ground that he lacked authority 
to permit such inspection. This statement was made 
notwithstanding Professor Russel’s sworn testimony in 
his deposition on file in this court that he would turn 
over the documents to von der Heydt upon the latter’s 
demand. Similarly, the documents described in item 4 
which the Swiss counsel agreed to produce on March 5 
were not forthcoming. 


No documents whatsoever having been produced up to 

that time and the deadline set by Judge Tamm having 

passed without any word of explanation from plain- 

1346 tiffs’ counsel, defendants on March 7, 1956, moved 

this court for an order dismissing plaintiffs’ com- 

plaint on the ground of failure to comply with the pro- 
duction order. 


The hearing on defendants’ motion to dismiss plain- 
tiffs’ complaint was held on March 23, before Judge 
Tamm. On the basis of the facts outlined above, Judge 
Tamm granted defendants’ motion and directed the 
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entry of an order of dismissal. Defendants then pre- 
pared such an order and presented it to Judge Tamm 
on March 26, at which time plaintiffs’ attorney requested 
the court to delay signing the order to give plaintiffs’ 
attorneys more time to ascertain what steps von der 
Heydt had taken in Europe to comply with the produc- 
tion order. Judge Tamm then stated that he would 
delay signing the order for two weeks and would then 
set a new hearing at which time he would reexamine the 
situation to see what production had been made.* ~ 


Faced at this point with a dismissal of their case, 
plaintiffs hastened to make a showing of compliance with 
the production order. Almost immediately after the 
hearing on March 26, plaintiffs’ counsel advised defend- 
ants that Professor Russel was now prepared to make 
available for inspection at his office in the Netherlands 
the Dutch documents specified in items 1, 2 and 3 of the 
order. Pursuant to arrangements made between Pro- 
fessor Russel and Mr. Charig, defendants’ representa- 
tive, the latter commenced such inspection on April 3, 
1956. As revealed by Mr. Charig’s affidavit, filed with 
the present motion, substantial portions of the documents 
required under these items of the order were not pro- 
duced. Missing were all correspondence with numerous 
banks, including particularly and significantly the Au- 
gust Thyssen Bank, Berlin, and the Niederrheinische 
Bank in Germany, as well as all correspondence with 

depositors and clients, and minute books and vouch- 
1347 ers supporting ledger entries. Significantly, the 
documents produced did not include any corre- 
spondence from von der Heydt’s agent in the Nether- 
lands, Mr. Huijer, to von der Heydt from October 1941 


1Q0n March 27, 1956 defendants’ counsel went before Chiet 
Judge Laws and explained that due to the delay in production, 
the parties would not be in a position to try the case on May 1 
as scheduled. Judge Laws then postponed trial until the = 
of October 1 through 15, 1956. 
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to August 1944 (covering most of the period of the 
German occupation of the Netherlands), as well as some 
letters from von der Heydt to Huijer. Upon demand 
for the missing documents, Professor Russel stated that 
he would communicate with Mrs. Huijer (Mr. Huijer is 
now deceased) and would probably obtain a statement 
that no additional material covered by the production 
order was in her possession. 


On April 17, 1956, following a further demand by Mr. 
Charig of April 10, 1956, and despite continued asser- 
tions that no additional documents existed, Professor 
Russel telephoned Mr. Charig to advise that additional 
documents had been found which he would bring to 
Munich, Germany, on April 20. On that day Professor 
Russel produced in Munich two suitcases of papers in 
complete disorder. Among the documents produced at 
this time were some that had previously been established 
as missing, notably four folders of correspondence with 
the Thyssen Bank, Berlin, which relate to the years 1939 
and 1940 and some forty letters from von der Heydt 
to Mr. Huijer from 1940 to 1943 and for the second half 
of 1945. The bulk of the documents which had pre- 
viously been established as missing, by reference to the 
documents produced, were still missing. 


On April 3, 1956 plaintiffs’ attorneys made available 
to us in Washington 18 pages of documents relating to 
an inactive accoant of von der Heydt, listed as having 
a Zurich address, in the Zurich branch of the Union 
Bank, in which the balance, for the years covered (1943- 
1945) remained approximately constant at 1,000 Swiss 
francs or about $250. Despite the fact that von der 
Heydt has lived in Ascona, Switzerland, since before 
World War II to date and admittedly maintained dur- 
ing World War II a trust account in the Locarno Branch 

of the Union Bank through which payments were 
1348 made on orders from the Thyssen Bank, Berlin, to 
persons in the United States and elsewhere; and 
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also despite the fact, as appears from depositions’ on 
file in this case, that von der Heydt carried out for ‘the 
Abwehr (German Intelligence Service) foreign exchange 
conversion transactions involving over a million Swiss 
francs, no documents pertaining to any of these trans- 
actions were included. In a letter dated March 28, 
1956 from the Union Bank to plaintiffs’ attorneys, the 
Union Bank explained the lack of other documents’ by 
stating that it kept bank documents no longer than 10 
years. It promised, however, to check with its various 
branch offices in the effort to find other documents per- 
taining to accounts of plaintiff von der Heydt, but none 
have been produced. The majority of the documents 
produced by the Union Bank pertained to the year 1945. 
There were, however, three documents bearing 1943 dates. 
The Union Bank’s letter gave no explanation as to why 
these documents were kept and not others dated pror 
to 1946. ! 


On the same date that the Union Bank documents just 
described were made available in Washington, a first 
parcel of papers from the file of Fides was also pro- 
duced, with a letter to the effect that additional docu- 
ments from Fides were forthcoming. 


On April 17, 1956, 23 pages of documents from | the 
files of the Niederrheinische Bank were made available 
to defendants in Washington; not produced, however, 
were the documents described in items 4(a), (e) and ‘(h) 
of the production order. These documents were missing, 
notwithstanding the fact that they were in the posses- 
sion of said bank in August 1955 when the deposition of 
Mr. Gorissen, an official of the bank, was taken by 'de- 
fendants. In addition, other letters from plaintiff von 
der Heydt to the bank, which were referred to in: ta 
documents produced, were not included. 


Judge Tamm again held a hearing on April 20 to 
determine whether he should sign the order of dismissal 
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previously granted orally on March 23. The docu- 
1349 ments described above were all that had been pro- 

duced up to this time. At the hearing, one of 
plaintiffs’ attorneys, Irving Moskovitz, filed an affidavit 
which stated that, ‘‘In summary, of the eight items of 
the discovery order, items 1, 2 and 3 have been made 
available; item 4 has been made available; items 5 and 
6 are being airmailed to the United States and should 
be available next week; item 7, documents of Fides, has 
been made available in substantial part and the balance 
of the documents are now being airmailed by Fides and 
should arrive and be made available next week; item 8, 
the documents of the Union Bank, has been made avail- 
able so far as Union Bank has found any, and the Union 
Bank is continuing its search to see if there may be 
additional documents which, when found, will be airmailed 
and immediately made available.’’ His oral argument 
was to the same effect. 


On the same day, April 20, plaintiffs’ counsel sent 
a letter to Judge Tamm advising him that ‘‘a substan- 
tial portion, perhaps all, of the documents called for 
by the discovery order’’ had been received in New York 
and were being forwarded to Washington to be made 
available to defendants. 


Judge Tamm on April 23 filed a memorandum opinion 
in which he found that ‘‘It appears from counsel’s oral 
representations and supporting affidavits that the plain- 
tiff is making a substantial effort to comply with the 
discovery rulings of the court’s pre-trial order. The 
court will, accordingly, vacate and hold for naught its 
order of dismissal of the case and will amend the pre- 
trial order to provide that all discovery must be com- 
pleted by July 1, 1956.’ 


The documents described as a ‘‘substantial portion, 
perhaps all, of the documents called for by the discov- 
ery order’’ were made available to defendants in Wash- 
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ington on April 25, in fifteen folders. Contrary to, the 
representations made to Judge Tamm, however, the doc- 
uments in these folders were by no means even a small 
part of the documents required by the production order. 
Two of the folders were empty. The balance of! the 

documents, with the exception of some account- 
1350 ants’ reports concerning von der Heydt’s two 

Dutch companies (Von der Heydt’s Bank and In- 
ternationale Kunstvereeniging), were all dated subse- 
quent to the end of World War II and, therefore, subse- 
quent to the period with which this lawsuit is concerned. 
In order to make a showing of good faith compliance, 
plaintiffs had produced a quantity of documents having 
little relevance to the issues in this case. These docu- 
ments were as follows (grouped according to the caption 
on each folder): 


1. ‘‘Niederrheinische Bank, A.G., Wesel, 1947-1956. ial 
This folder was originally marked '1939- 1943, but these 
dates were crossed off in blue pencil and the above dates 
added. No documents in this file related to the period 
from September 1, 1939 to and including the year 1945, 
as required by item 4 of the production order and, spe- 
cifically, none of the letters designated in 4(a), (b), (ec), 
(d) and (e) of the production order were included de- 
spite the fact, as pointed out above, that an official of 
the Niederrheinische Bank in his deposition verified the 
existence in the bank’s files of these documents. 


2. and 3. ‘“‘Russell, 1945-1954, Russel, 1955.’’ These 
two folders contained correspondence between von der 
Heydt and Russel covering the years 1945-1955. |The 
1955 folder contained a letter from von der Heydt to 
Russel dated August 5, 1955 in which von der Heydt 
tells Russel he is enclosing their correspondence for the 
years 1940-1944 (This letter and a translation thereof 
are attached as Exhibits 3 and 3a). The portion of the 
von der Hevdt-Russel correspondence referred to in the 
August 5, 1955 letter has never been produced. 
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4. “‘Huaer, 1946.” This folder contained correspond- 
ence between plaintiff von der Heydt and Mr. Huijer 
(or Huyer), von der Heydt’s Dutch manager of von 
der Heydt’s Bank and Internationale Kunstvereeniging 
during the year 1946. It contained no correspondence 
during the war years. A number of letters were missing 
from this file and in their place were slips of paper on 
which appeared statements to the effect that these let- 

ters were removed from the file by von der Heydt. 
1351 These omissions will be particularly discussed be- 

low. This folder was produced notwithstanding 
the fact that von der Heydt, in answer to one of de- 
fendants’ interrogatories, stated that he had no corre- 
spondence with Mr. Huijer in his possession, custody or 
control. 


5. ‘‘Shunk-Peetz, 1940-1943.’’ Despite the fact that 
this folder was labeled 1940-1943, the correspondence 
therein was dated from June 1946 to November 1951. 


6. ‘‘Schlessinger.’? This folder contained no corre- 
spondence with Kurt Schlessinger, a director of the Au- 
gust Thyssen Bank, Berlin, but with an Emmanuel S. 
Schlessinger of Bombay, India, who had nothing to do 
with the facts in issue in this case. Furthermore, there 
were no documents in this file dated prior to 1945. 


7. ‘‘Bank voor Handel.” This folder was empty. 


8. “Res Immobiles, 1938-1939.’’ This folder contained 
no documents subsequent to 1939. 


9. ‘‘Luebke, 1953-1954.’’ This folder contained cor- 
respondence between von der Heydt and Luebke, who 
was during the war years a director of the August 
Thyssen Bank and a personal friend of plaintiff von 
der Hevdt. It contained no documents dated prior to 
1953. 


10. ‘‘von Stohrer.’’ This folder contained nothing ex- 
cept a note stating that correspondence with von Stohrer 
had been destroyed because he had died in 1953. 
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11. ‘‘August Thyssen Bank, A.G.” This folder con- 
tained correspondence between von der Heydt and the 
Thyssen Bank from 1949 to 1956. Although plaintiff ad- 
mittedly carried out payment orders which were sent 
directly to him from the Thyssen Bank during most of 
World War II, significantly none of the documents con- 
cerning those years were in this folder. 3 


12. ‘‘Meissner.’’? This folder contained sarnedoond. 
ence between von der Heydt and Hans Otto Meissner, a 
German diplomatic official in Italy during the war 

1352 years and a personal friend of von der Heydt. 
No documents dated prior to 1951 were included. 


| 

13. ‘‘Union Bank of Switzerland, Locarno, 1947-1949.’’ 
Although plaintiff von der Heydt admittedly carried out 
payment orders and other financial transactions at the 
instance of the August Thyssen Bank, Berlin, through 
accounts in the Locarno Branch of this bank, there was 
no material in this file whatsoever concerning these ac- 
counts and the documents that were contained therein 
bore dates no earlier than 1947. 


14. ‘‘Niederrheinische Bank, Wesel.’’ This file con- 
tains no documents dated prior to September 1, 1947. 


15. ‘‘von der Heydt, Kersten & Sohne, 1947-1952. ve 
As indicated by the label, there were no copuIaEN eS in 
this file bearing dates earlier than 1947. 


As soon as these folders had been examined, defend- 
ants promptly wrote a letter to plaintiffs’ attorneys 
pointing out in detail that the documents produced on 
April 25 were not in compliance with the production 
order and that Interrogatory 23 had still not been prop- 
erly answered and served on defendants. A copy of 
this letter is attached as Exhibit 4. And on May 31 
defendants served on plaintiff von der Heydt a new set 
of interrogatories (on file with this Court) in which 
specific information was sought as to the dates and 
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amounts of payments carried out by von der Heydt on 
orders received from the August Thyssen Bank, Berlin, 
through von der Heydt’s accounts in the Union Bank of 
Switzerland, and as to the existence and location of the 
documents pertaining to such transactions. These fur- 
ther interrogatories were deemed necessary because no 
documents whatsoever pertaining to these transactions 
had been produced from von der Heydt’s own files, or 
from the files of the Union Bank or the August Thyssen 
Bank. 


Again faced with a showdown on the lack of compli- 
ance with the production order, plaintiffs came up with 
some more documents. A reply to defendants’ let- 
1353 ter of May 23rd was received on June 8, 1956 which 
stated that ‘‘We have received from Europe a 
large group of documents contained in folders . . . with 
the advice that they were recently relocated by Baron 
von der Heydt personally following his convalescence.’’ 
The substance of the contents of these latest folders 
were as follows, identified by their captions and num- 
bered to correspond with the folders produced on April 
25, 1956, referred to above: 


1. ‘‘Niederrheinische Bank, A.G.’’ This folder con- 
tained correspondence between von der Heydt and the 
Niederrheinische Bank for the years 1939 through 1944. 


4. “Inac.’’ This folder contained correspondence be- 
tween von der Heydt and Huijer for the period from 
July 1942 to December 1944. As in the file marked 
‘‘Huijer’’ produced on April 25th, this file also con- 
tained slips of paper indicating that certain letters had 
been removed by von der Heydt and, also, since the 
correspondence had been numbered, it was obvious from 
this file that certain other correspondence, although not 
marked by slips of paper, was also missing. 


5. ‘‘Shunk-Peetz.’’ This folder contained correspond- 
ence for the years 1940 through 1944. 


me 
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6. ‘“‘Schlessiger, Berlin.’’ This folder contained cor- 
respondence with Kurt Schlessiger, a director of the 
August Thyssen Bank, for the years 1942 through 1944. 
But none of it related to the payments von der Heydt 
carried out on orders of the Thyssen Bank through his 
accounts in the Union Bank of Switzerland. : 


7. ‘Bank voor Handel en Scheepvaart.’’ This folder 
contained only a few documents for June and July 1940, 
together with a report of a meeting of October 1, 1948. 


10. ‘‘von Stohrer’”’ Contrary to the note found in 
the first folder produced on April 25, labeled ‘‘von 
Stohrer’’, to the effect that the correspondence with 
von Stohrer had been destroyed, this folder contained 
correspondence between von der Heydt and von Stohrer 

from January 8, 1943 to April 23, 1948. 


1354 ll. ‘‘Thyssen Bank.’’ This folder contained 

correspondence between von der Heydt and the 
August Thyssen Bank, Berlin, for the year 1943 only 
and did not contain anything pertinent to the payments 
and other financial transactions which von der Heyat 
handled through the Union Bank of SWAReern. on or- 
ders from the Thyssen Bank. 


12. ‘‘Counsel Meissner, Milano.’’ This rete: con- 
tained correspondence between von der Heydt and Hans 
Otto Meissner for the years 1942 through 1944. | 

| 

13. ‘‘Union Bank of Switzerland, Locarno.” This 
folder, while containing some statements or information 
relating to accounts of von der Heydt with the Locarno 
Branch of the Union Bank, contained no records of his 
“Truehand Konto’’ through which account he admittedly 
handled payments forwarded to him from the August 
Thyssen Bank, Berlin. 7 


15. ‘‘von der Heydt-Kersten.’’ This folder contained 
correspondence between von der Heydt and the banking 
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firm of von der Heydt, Kersten & Sohne for the years 
1942 through 1944. 


As soon as an examination of the documents just men- 
tioned had been completed, defendants again called the 
missing items just discussed, as well as the other miss- 
ing items previously noted in defendants’ letter of May 
23rd, to the attention of plaintiffs’ attorneys in a letter 
dated June 26, 1956. A copy of this letter is attached 
as Exhibit 5. 


At various times between April 3 and August 22, 1956, 
plaintiffs made available 31 folders of documents from 
the files of Fides A.G. (item 7 of the order). Despite 
the large number of these documents, they consist largely 
of routine debit and credit slips. Plaintiffs also pro- 
duced on July 5, the remainder, with one exception, of 
the documents from the files of the Niederrheinische Bank. 


It can be seen that defendants diligently pressed for 
compliance with the order and specifically pointed out to 
plaintiffs, in advance of the July 1, 1956 deadline set by 

Judge Tamm for the completion of discovery pro- 
1355 ceedings, what documents are still missing. Yet 
the production order has not been complied with 
in important parts, and no answer to defendants’ Inter- 
rogatory 23 under oath as required by Rule 33 of the 
Rules of Civil Procedure has been served on defendants. 

The existence of certain of the missing documents is 
shown by other documents produced. The probable ex- 
istence of other missing documents can be strongly in- 
ferred, both from documents produced by von der Heydt 
under the compulsion of the order or submitted by him 
to the Office of Alien Property before the commence- 
ment of this action. The missing documents and certain 
demonstrable or inferable facts concerning their existence 
will now be summarized in relation to the various items 
of the production order. 
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Items 1, 2 and 3 of the Order. (Documents of von 
der Heydt? ’s Bank N.V. and Internationale Kunstvereenig- 
ing N.V.). As shown by Professor Russel’s deposition 
on file in this case and the affidavit of Gerard F. Charig 
submitted with the present motion, the documents of the 
two firms in question were, on the date of the’ order, 
partly in the possession of Professor Russel and partly 
in the possession of Mrs. Huijer, widow of plaintiff von 
der Heydt’s Dutch manager. Professor Russel’s deposi- 
tion shows that subsequent to Mr. Charig’s initial visit 
to the home of Mrs. Huijer, when it was ascertained that 
the documents of the two companies were in Mrs. Hui- 
jer’s home, Professor Russel went there and removed 
part of the documents. Therefore, the production’ order 
required the documents located in both places to be 
produced. The affidavit of Mr. Charig, filed in support 
of this motion, establishes that many documents formerly 
in the files of the von der Heydt Bank and Internationale 
Kunstvereeniging are missing. 


These missing documents show a significant shibeees 
Most of them cover the period from September 1939 to 
May 1940. It will be remembered that the Germans oc- 

cupied Holland in May 1940. According to the de- 
1356 positions of witnesses on file in this case, the 

period from September 1939 to May 1940 was 
when remittances were made at the request of the 
Abwehr (German Intelligence Service) from the Ab- 
wehr’s account in the August Thyssen Bank, Berlin, 
to von der Heydt’s Bank in Holland for the trans- 
mittal of such remittances by von der Heydt’s ‘Bank 
to agents of the Abwehr located in foreign countries. 
One of the deponents, Mrs. Anni Kielmann, a bookkeeper 
for the Abwehr, testified that the payments to agents 
made by the Abwehr via the August Thyssen Bank’ were 
forwarded to the von der Heydt’s Bank until the Ger- 
man occupation of Holland and that the term used by 
the Abwehr to describe an agent was ‘“V-Mann”’. The 
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examination of the current account books (‘‘Rekening 
Courant Boeken’’) and the foreign exchange journals 
(‘‘Deviezen Boeken’’) for 1939 and 1940, which were 
produced, showed a number of payments to certain per- 
sons named in the current account books. Inasmuch as 
the entries in ledgers, such as the current account books, 
should also be reflected by entries in the journals, and 
should be supported by certain notifications and corre- 
spondence between the banks involved, tracing of some 
of the remittances through the documents produced was 
attempted. It was then discovered that the pertinent 
supporting documents were missing. It was also dis- 
covered that a journal marked ‘‘VM’’ once existed, ac- 
cording to marginal notes in the current account books, 
and that this book was missing. Significantly, the last 
reference to the ‘‘VM’’ journal appears in the beginning 
of May 1940. In the light of the testimony of Mrs. 
Kielmann, the conclusion is inescapable that the abbre- 
viation ‘‘VM” stands for ‘‘vertrauens maenner’’ or in 
English, ‘‘trusted agents’’. 


In the purported answer to Interrogatory 23, attached 
hereto as Exhibit 2 (see discussion of it on page 2 above), 
von der Heydt stated that the documents missing from 
the files of his Dutch companies ‘“‘were destroyed by the 
Germans when they blew up my bank and private house.” 


This statement implies a sudden and unexpected 
1357 catastrophe which caused the loss of his papers. 


The fact is, as von der Heydt well knows, that the 
buildings containing his bank (von der Heydt’s Bank) 
and his offices in Zandvoort, Holland, were torn down 
in late 1942 and early 1943 by the German military 
authorities, as an incident to the total demolition of 
every building contained in a long strip of land along 
the sea front in Zandvoort, in preparation for possible 
invasion by the Allies. Attached hereto as Exhibits 6 
through 16 are photostatic copies of correspondence (and 
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translations thereof) between von der Heydt and Huijer, 
the Dutch manager of von der Heydt’s Bank and of its 
successor company, the Internationale Kunstvereeniging, 
which show that von der Heydt had plenty of advance 
notice of the demolition, that Huijer on von der Heydt’s 
instructions moved everything of value out of the prem- 
ises before they were demolished, including the business 
records and correspondence and even chandeliers, | fire- 
places, and telephone installations. These exhibits also. 
show that Huijer moved the offices of the Bank and 
Internationale Kunstvereeniging to Naarden-Bussum, Hol- 
land, and all the businesses records survived the war in- 
tact. This raises the question: Why were not all the 
records of von der Heydt’s Bank and Internationale 
Kunstvereeniging produced? | 


There are several facts which indicate the eal As 
appears from the deposition of Professor Russel, and 
the affidavit of Gerard F. Charig submitted herewith, 
after Mr. Charig discovered the existence of the records 
at the home of Mrs. Huijer, Russel took it upon himself 
to remove certain of the records from Mrs. Huijer’s 
home and would not finally give up any of those removed 
until after Judge Tamm had orally dismissed plaintiffs 
case on March 23, 1956. Russel made certain of the 
records available to Mr. Charig, at Russel’s office in 
Amsterdam on April 3, 1956, when he stated that those 
were all he had. Yet upon Mr. Charig’s urging that 
certain documents were missing, Russel brought part of 
those missing dccuments to Mr. Charig’s office in Munich 

on April 20. However, as just pointed out, most 
1358 of the documents pertinent to von der Heydt’s 

activities in using the von der Heydt’s Bank for 
the purpose of forwarding payments received from the 
August Thyssen Bank to persons in various countries 
have not been produced. | 


The facts just noted take on much significance in “the 
light of a letter which was contained in von der Heydt’s 
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folder marked ‘‘Russel 1955’’ (see item 3, page 8, above). 
This letter, from Russel to von der Heydt, dated De- 
cember 21, 1955 (after defendants had moved for pro- 
duction of documents on November 23, 1955), and a 
translation thereof, are attached hereto as Exhibits 17 
and 17(a). In it Russel states ‘‘The difficulty is actu- 
ally that any change of the actual situation will reflect 
upon you to your disadvantage, but if we do not alter 
anything, then the U.S.A. will stand stronger yet,’’ and 
also, ‘‘You know that I have removed a part of the 
correspondence because ill-thinking persons might use it 
abusively. It may be unnecessary, but in any case Dr. 
Gutstein [plaintiffs’ Swiss attorney] could not possibly 
set himself to read all correspondence.’’ This letter 
speaks for itself and provides an explanation for the 
missing documents. It need hardly be pointed out here 
that any of the missing documents withheld by Russel 
are the property of von der Heydt and must be given 
up upon demand. Indeed, Russel admitted this in his 
deposition. 


Items 5 and 6 of the Order (Documents from the per- 
sonal files of plaintiff von der Heydt). 


5(a). The Union Bank of Switzerland. 


Although plaintiff von der Heydt admittedly carried 
out payments to persons abroad and other financial trans- 
actions pursuant to orders received from the ATB, Ber- 
lin, through a trust account or accounts maintained by 
him in the Union Bank of Switzerland, no documents 
concerning any such payments or other financial trans- 
actions have been produced from von der Heydt’s per- 
sonal files or those of the Union Bank of Switzerland. 

In response to defendants’ second set of interroga- 
1359 tories dated May 31, 1956, on file in this case, von 
der Heydt answered that the documents pertain- 
ing to these transactions handled through the Union 
Bank are in the files made available to defendants. Yet 
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no such documents have been produced. Von der Heydt 
thus has completely evaded the question as to where 
such documents now are. Von der Heydt also revealed, for 
the first time, in answer to defendants’ second set of 
interrogatories, that certain of the documents pertain- 
ing to his transactions with the Union Bank may be 
still in the hands of the Swiss Federal Police. As he 
states, he was acquitted by the Swiss Tribunal of the 
charges brought against him as a result of the financial 
transactions just referred to which are also at issue in 
this case. Since he was acquitted, there can be no 
reason why all documents held by the Swiss Federal 
Police or the Swiss Tribunal would not be returned to 
him upon request, and therefore should have been pro- 
duced. Von der Heydt did admit in his answers to 
defendants’ second interrogatories that certain of the 
documents held by the Police or the Tribunal were re- 
turned to his attorney, Dr. Treadwell, but nevertheless 
these documents have not been produced. Through one 
means or another, von der Heydt has carefully avoided 
producing documents pertaining to the transactions in 
question, despite the fact that he has produced many 
documents having no relation to the issues in this ‘case. 
The fact that the moneys handled by him during the 
war for the August Thyssen Bank through his trust ac- 
counts in the Union Bank of Switzerland were not his 
own and would have to be accounted for to the August 
Thyssen Bank, would seem to have made it imperative 
for him to have kept the records of such transactions. 
It is reasonable to suppose, therefore, that he has kept 
such records, as well as the others of a trivial nature 
which were produced. At least as late as 1951, von der 
Heydt, as will be shown under item 8 below, did have 
in his possession, custody or control, certain documents 
pertaining to these accounts in the Union Bank of Swit- 
zerland. He has not produced such documents, nor has 
he given a satisfactory explanation of his failure to 
do so. 
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1360 5(d) Von der Heydt’s Bank and its successor, 
Internationale Kunstvereeniging. 


The folders produced in this category were those cap- 
tioned ‘‘Huijer 1946’? and ‘‘Inac’’. As pointed out 
above, these files contained no documents dated prior to 
1942. Von der Heydt’s Bank carried out the trans- 
mittal of payments forwarded to it by the August Thys- 
sen Bank up to the time of the German occupation of 
Holland in May 1940. (Subsequent to 1940 such pay- 
ments were handled through von der Heydt’s accounts 
in the Union Bank of Switzerland.) But following the 
consistent pattern, this folder contained no documents 
relating to such transactions. Due to the fact that Mr. 
Huijer and plaintiff von der Heydt numbered their cor- 
' respondence, it has been established that many of the 
letters sent between them from 1942 on are missing. In 
many instances, slips of paper were inserted in place 
of the missing letters, each bearing a note that von der 
Heydt had removed such letters. In answer to defend- 
ants’ letter of June 26, 1956 (attached hereto as Exhibit 
5), von der Heydt stated, ‘‘In regard to my correspond- 
ence with Mr. Huijer, I used to keep those letters which 
had not been dealt with, and my secretary then put a 
slip of paper into the folder concerning Mr. Huijer. 
When the matter in question had been dealt with, I used 
to tear up the letter or the carbon copy. Consequently, 
I have no correspondence left.’? This answer is not in 
accordance with the facts as shown by the documents 
which were produced. If this statement were true, then 
none of the correspondence therein would have been in 
existence because it all had been dealt with. A logical 
explanation for the missing letters is shown by other 
letters which were included in these folders, indicating 
that the missing letters contained information deroga- 
tory to von der Heydt. Attached hereto as Exhibits 18 
through 21 are photostatie copies of two letters and two 
slips of paper indicating missing letters which were 
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included in the ‘‘Huijer 1946” folder. It is obvious 
from these exhibits that in the missing letters Huijer 
and von der Heydt discussed an accusation made by 
one Van Alphen concerning von der Heydt’s rela- 
1361 tionship with the Nazis. This is another instance 
where von der Heydt obviously has not given a 
truthful explanation of missing documents. 


6(g) Documents pertaining to the August Thyseen 
Bank A.G. 


Plaintiff von der Heydt originally produced on April 
25, 1956, a folder of documents entitled ‘‘ August Thyssen 
Bank A.G.’’ which contained documents dated from 
October 12, 1949 to February 27, 1956. The order speci- 
fied, however, that documents in the files of von! der 
Heydt pertaining to the Thyssen Bank should be pro- 
duced beginning with the year 1939. As has previously 
been pointed out, plaintiff von der Heydt admits that 
he carried out numerous transactions on the orders of 
the Thyssen Bank, Berlin, throughout most of World 
War II. After defendants’ letter of May 23, 1956 to 
plaintiffs’ attorneys in which it was pointed out that 
the Thyssen Bank file produced by von der Heydt on 
April 25th contained no documents dated prior to 1949, 
plaintiff von der Heydt “relocated’’ another file con- 
taining documents pertaining to the Thyssen Bank. This 
file, however, contained documents only for the year 1943 
and none of the documents in this file pertained to the 
financial transactions carried out by von der Heydt for 
the Thyssen Bank. It is difficult to understand why; von 
der Heydt should have kept documents for the year 1943, 
but not for the other war years. The pattern of pro- 
duction with reference to the Thyssen Bank documents, 
as, indeed, with reference to all the other documents pro- 
duced, indicates that von der Heydt has chosen to pro- 
duce only such documents as he deemed not harmful 
to his case. : 
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6(h) Correspondence with Professor Russel. 


Von der Heydt has produced two folders of correspond- — 


ence with Professor Russel, his Dutch tax consultant, 
one containing correspondence for the years 1945-1954, 
the other for the year 1953. Among the many letters in 

the 1955 folder was one written by von der Heydt 
1362 to Russel, dated August 5, 1955 (attached hereto, 

with translation, as Exhibits 3 and 3(a)) in which 
von der Heydt states that he is sending to Russel their 


correspondence for the years 1940-1944, ‘‘to be on the 


sure side.’’ This correspondence has not been produced. 
Apparently Russel decided that it was not in von der 
Heydt’s best interests to make it available. Defendants 
called this omission to plaintiffs’ attention in their letter 
of May 23, 1956, but this correspondence has still not 
been produced, or the failure to produce it explained. 


Item 7 (Documents from the files of Fides A.G.). At 
the request of plaintiff von der Heydt, Fides has pro- 
duced a large quantity of documents. However, these 
documents consist primarily of debit and credit advices. 
No document entitled ‘‘declaration Fides’’ or answering 
that description has been produced, although von der 
Heydt referred to such a document in answer to several 
of defendants’ interrogatories. 


Item 8 (Documents concerning the Union Bank of 
Switzerland). In 1951 plaintiff von der Heydt submitted 
to the Office of Alien Property an affidavit of one Torri- 
ani, an official of the Union Bank of Switzerland, in 
support of an application for the unblocking of plaintiff 
von der Heydt’s U. S. property. Mr. Torriani stated 
that he was manager of the Locarno branch of the Union 
Bank of Switzerland since 1937 and that he was per- 
sonally acquainted with all banking transactions which 
von der Heydt carried out during World War II through 
the Locarno branch. He stated that von der Heydt 
opened an account in the Locarno branch carrying the 


es. 


he 
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designation ‘‘trust account’? (Truehand konto’’) and ‘that 
von der Heydt told him that the account was used to 
effectuate payments on the orders of the Thyssen Bank 
in Berlin. At the same time von der Heydt also sub- 
mitted his own affidavit admitting the fact of the use of 
this account for the carrying out of financial transac- 
tions on behalf of the Thyssen Bank. Plaintiff von der 
Heydt also submitted in connection with his application 
for unblocking photostatic copies of a signature card 
signed by the directors of the Thyssen Bank show- 
1363 ing that these directors also had the power to draw 
on said account, several telegrams between the 
Union Bank and New York banks relating to payments 
to persons in the United States effected through’ his 
account, and photostatic copies of the originals of sev- 
eral letters sent by plaintiff von der Heydt to the Union 
Bank requesting that certain payments be carried out 
to persons in the United States from his trust account. 
Thus it appears that as late as 1951 the Union Bank, 
plaintiff von der Heydt, and his attorneys were in posses- 
sion of documents pertaining to von der Heydt’s trust 
accounts in the Union Bank, yet the Union Bank and von 
der Heydt himself both now say such documents are no 
longer in existence. 


During the taking of the deposition of Anni Kiel- 
mann, which is on file in this case, plaintiffs’ attorney 
asked the following questions on cross examination: 


‘‘Would it surprise you to know there were two pay- 
ments made in 1943, the last of which was in J anuary 
1943??? | 


‘Would it surprise you to know that there were no 
payments in 1944?’’ : 


‘‘Would it surprise you to know that there were only 
four payments in 1941?”’ 


‘‘Would it surprise you to know that there were nly 
10 payments subsequent to 1940?” (pages 78-79 of: the 
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deposition). These questions lead to the logical conclu- 
sion that plaintiff von der Heydt, or his attorneys, had 
documents available to them pertaining to these pay- 
ments at the time this deposition was taken. 


The July 1, 1956 deadline for the completion of dis- 
covery in this case has passed. 


Even though more than six months have elapsed after 
the order of this Court requiring plaintiffs to produce 
all documents pertaining to certain named individuals 
and companies, and to answer an interrogatory, such 
order has still, in many respects, not been complied with. 
Where documents would have a bearing upon the issues 
of this case, they have for the most part not been pro- 

duced. Yet the documents which have been pro- 
1364 duced prove, or strongly infer, the existence of 

many of the missing documents. Compliance with 
the order has been partially and begrudgingly made. It 
was only after a dismissal of plaintiffs’ case for lack of 
production had been granted, that any documents at all 
were produced. Since then, each time defendants have 
brought pressure on plaintiffs, more documents have been 
forthcoming. But only enough documents have been pro- 
duced each time to make a showing of compliance. 


It is apparent that plaintiff von der Heydt has not 
made full and good faith compliance with the produc- 
tion order. Nor has he answered the interrogatory as 
required by the order. In such circumstances, it is sub- 
mitted that the Court should exercise the powers con- 
ferred upon it by Rules 37(b) and (d) and 41(b). Since 
the interrogatory required to be answered and the docu- 
ments required to be produced relate to the jurisdic- 
tional issue of plaintiffs’ enemy status under the Trad- 
ing with the Enemy Act, the appropriate relief would 
be dismissal of the complaint as authorized by said Rules. 


The present motion is made to dismiss the complaint 
of all three plaintiffs herein notwithstanding the fact 
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that the order of Judge Tamm of February 8, 1956 is 
directed to the individual plaintiff Eduard von der Heydt. 
This request is made because the other two plaintiffs are 
holding companies which, as alleged in the complaint, and 
admitted by defendants, are beneficially owned solely by 
said Eduard von der Heydt. It would be a miscarriage 
of justice and a perversion of the Rules of Civil Pro- 
cedure to dismiss only plaintiff von der Heydt’s com- 
plaint and to allow him to recover virtually all of the 
property through the medium of his co-plaintiffs, his per- 
sonal holding companies. 


Under the circumstances, therefore, it is respectfully 
requested that defendants’ motion be granted in all re- 
spects and that the complaint of the plaintiffs be dis- 
missed. 

s/ Albion W. _— oe 
ALBION W. FENDERSON 


13645 EXHIBIT 2 TO 3 


FENDERSON AFFIDAVIT : 
COPY 
ADR. TELEGR:: : 


HEYDT ASCONA SUISSE ASCONA (SUISSE) 
Those documents which are no more in my possession 
have been destroyed by me in the course of the years, 
as they were of no more importance. 

Under Swiss law I am not obliged to keep any books or 
letters, because my name is not on the register of com- 
merce and I am a plain citizen. 

I do not remember when these papers were Austtoyed. 
Some of those in Holland were destroyed by the Ger- 
mans when they blew up my bank and private house. 
This declaration is given under oath. | 


/s/ Eduard v. d. Heydt. | 
ASCONA, February 26, 1956 i 
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1364F EXHIBIT 3 TO 


FENDERSON AFFIDAVIT 
1364G See Defendant’s Ex. 9A (J.A. 854) 
1364H 
13641 


1364J EXHIBIT 4 TO 
FENDERSON AFFIDAVIT 


May 23, 1956 
I. G. Alk and Irving Moskovitz, Esqs. 
Woodward Building 
Washington 5, D.C. 


Re: Eduard von der Heydt v. Brownell 
Gentlemen: 


Reference is made to your letter of April 20, 1956 to 
Judge Tamm advising that certain folders of Mr. von der 
Heydt were being made available to us and further stat- 
ing that “with the production of these documents, there 
has been substantially complete compliance with the order 
of the Court”. Reference is also made to Judge Tamm’s 
memorandum opinion of April 23, 1956. 


At the present time we have inspected all documents 
which you have made available to us either in Washing- 
ton or in the Netherlands. Upon inspection of these 
documents it appears that very substantial portions of 
the documents covered by Judge Tamm’s order of Feb- 
ruary 8, 1956 have not been produced. We are, accord- 
ingly, calling these omissions to your attention in order 
that your client may have an opportunity to supply the 
remaining documents in accordance with your representa- 
tions to the Court. The documents which have not been 
produced are the following: 


Items 1, 2 and 3—Documents of Von der Heydt’s Bank, 
N.V. and Internationale Kunsivereenigmg, N.V. 


251 A 





The Depotboek listing securities held for ee of von 
der Heydt’s Bank N.V. 


A journal referred to as “VM” in the Rekening Courant 
Boeks of 1939 and 1940. 


All receipts and vouchers supporting entries in the 
Kasboek for 1939 and 1940. | 


Nostro and Vostro Boeks up to May, 1940. | 


All correspondence between Mr. von der Heyat and 
Mr. Huyer prior to May 1, 1940. ! 


All correspondence from Mr. Huyer to Mr. von der 
Heydt from October, 1940 to August, 1944. | 


Correspondence from Mr. von der Heydt to Mr. Huyer 
as follows: | 


Letter 
Number Approximate Date 
10 June 1940 
14 End of June or beginning of J aly 1940 
34 July 1940 
19 February 1942 7 
33 March 1942 
79 July 1942 
78 November 1943 
81 End of November or beginning of 
December 1943 
49 End of July or beginning of August 
1944 | 
64 September 1944 : 
69 January or February 1945 
70 March 12, 1945 


1364K All correspondence from Mr. von der Heydt to 
Mr. Huyer from March 12, 1945 to May 26, 1945. 

In spite of repeated assertions by Professor Russel and 
Mrs. Huyer that no further documents exist, you: will 
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recall that Mr. Charig found additional documents cov- 
ered by Judge Tamm’s order on his visit to Mrs. Huyer’s 
home on April 9, 1956, and that on April 20, 1956 Pro- 
fessor Russel produced further documents at our office in 
Munich. Under these circumstances I believe we are 
warranted in requesting that further search be made for 
the documents listed above. 


Item 4—Records of Niederrheinische Bank. 


The documents designated as Item 4 (a), (e) and (h) 
in Judge Tamm’s order have not been produced, not- 
withstanding the fact that these documents were in Mr. 
Gorissen’s possession at the taking of his deposition in 
Germany last summer. In addition, the letter designated 
as Item 4(b) refers to a prior letter of November 17, 
1942 from Mr. von der Heydt, as well as a letter of 
November 26, 1942 from von der Heydt’s Bank, N.V. 
Both of these communications were addressed to the 
Niederrheinische Bank, but neither of them has been 
produced. 


Item 5—Certain documents of plaintiff von der Heydt. 


Under this item there were to be produced the docu- 
ments in Mr. von der Heydt’s possession with or relating 
to five named corporations for the period from Septem- 
ber 1, 1939 through the year 1945. No documents with 
or relating to these corporations for that period have 
been produced. The folders which you have made avail- 
able in accordance with your letter of April 20, 1956 to 
Judge Tamm contain absolutely no documents for the 
period above described and contain only documents as 
follows: 


a. Union Bank of Switzerland, from January 2, 1947 
to December 29, 1949. 


b. Niederrheinische Bank, from September 1, 1947 to 
April 13, 1956. (This folder was originally marked “1939- 


4 
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1943” but these dates were crossed out and tne dates 
“1947 to 1956” added). 


ce. Von der Heydt-Kersten and Soehne, from Decem- 
ber 31, 1947 to December 5, 1952. ! 


d. Internationale Kunstvereeniging fasts | a folder 
of correspondence between Mr. von der Heydt and Mr. 
Huyer), from January 8, 1946 to December 30, 1946. 


As to Item 5(e), Bank voor Handel en Scheepvart, a 
folder was produced bearing that designation, but the 
folder was empty and contained no documents whatso- 
ever. 


Item 6—Correspondence of plamtiff von der Hhyét. 


Under this item plaintiff von der Heydt was required 
to produce correspondence with or relating to the persons 
designated in Item 6(a) through (d) contained in file 
folders designated as described in Item 6(e) through (n). 
These documents were required to be produced for the 
period since September 1, 1939. In this instance again we 
have been shown no documents for the period from 1939 
through 1945 and in fact no documents earlier than 1946 
(except for (e) below, which contains only documents 
prior to September 1, 1939). The documents which have 
been produced designated by folder labels in aece rience 
with the Court order are as follows: 


e. Res Immobiles Co., from March 20, 1938 to July 
22, 1939. 


f. v. Stohrer—None, It should. be noted spedifically 
that this folder contains no documents whatsoever, but 
merely a slip of paper stating that this correspondence 
was destroyed since Mr. von Stohrer had died in about 
1953. We have been given no information as to the date 
of destruction of these documents, if this . the 

fact. | 


1364L  g. Thyssenbank, from October 12, me to Feb- 
ruary 2, 1956. 
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h. Russel, from July 14, 1945 to December 29, 1955. 
In connection with the correspondence with Professor 
Russel, it appears from documents which you have pro- 
duced that on August 5, 1955 plaintiff von der Heydt sent 
to Professor Russel his file of correspondence with the 
latter for the period from October 21, 1940 to May 16, 
1944. The correspondence for this period was thus in 
existence on the date of that letter and has not been made 
available to us either by plaintiff von der Heydt or Pro- 
fessor Russel. 


i. Meister, Milano. No folder under this label was 
produced. However, we received from you a folder 
marked “Meissner” containing correspondence from No- 
vember 22, 1951 to May 20, 1955. 


j. Schlessinger. Although Judge Tamm’s order called 
for production correspondence between Mr. von der Heydt 
and Kurt Schlessiger, this folder relates only to Emmam- 
uel S. Schlessmger, and contains only documents dated 
after 1945. 


k. Schunk-Peetz, from June 10, 1946 to November 16, 
1951. 


l. Von der Heydt-Kersten & Soehne, from December 
31, 1947 to December 5, 1952. 


m. Bank voor Handel en Scheepvart. None, as noted 
under Item 5. 


n. Niederrheinische Bank, from September 1, 1947 to 
April 13, 1956. 


It must also be noted that in Interrogatory 5(n) we 
asked Mr. von der Heydt whether he had in his posses- 
sion, custody or control any correspondence with Mr. 
Huyer since the year 1938. To this interrogatory, Mr. 
von der Heydt answered “No”. Notwithstanding this 
answer, you have produced a folder marked “Huyer” 
which contains correspondence between Mr. von der 
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Heydt and Mr. Huyer from January 8, 1946 to Decem- 
ber 30, 1946. This folder was apparently produced under 
Item 5(d) above. Im this case, as in the case of all other 
folders of Mr. von der Heydt, there are no documents for 
the period from September 1, 1939 through the year 1945, 
or, in fact prior to January 8, 1946. In addition, this 
folder contains numerous slips of paper referring to 
items of correspondence between Mr. von der Heydt and 
Mr. Huyer which have been removed by Mr. von der 
Heydt. These are as follows: 


From Mr. von der Heydt to Mr. Huyer: 


Letter Number Approximate Date 


January, 1946 
May, 1946 
June, 1946 
July, 1946 
July, 1946 
July, 1946 
November, 1946 


From Mr. Huyer to Mr. von der Heydt: 
Letter Number Approximate Date 


January, 1946 
January, 1946 
January, 1946 
January, 1946 
January, 1946 
January, 1946 
January, 1946 
June, 1946 
June, 1946 
June, 1946 
July, 1946 
July, 1946 
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1364M 

Letter Number Approximate Date 
87 July, 1946 
1 July, 1946 
2 July, 1946 
OL September, 1946 
46 November, 1946 
50 November, 1946 
52 November, 1946 
53 November, 1946 
54 November, 1946 
dd November, 1946 
56 November, 1946 
59 November, 1946 
61 November, 1946 
62 November, 1946 
63 November, 1946 
67 December, 1946 


In addition, letters numbered 57 and 4 of May and July, 
1946, respectively, are missing. These letters are from 
Mr. Huyer. 


Accordingly, we must demand that not only the docu- 
ments prior to January 8, 1946, but also the missing 
items listed above and subsequent correspondence be pro- 
duced. 


In view of the fact that, as noted above, Mr. von der 
Heydt had in his possession as recently as August, 1955 
correspondence with Professor Russel for the period from 
1940 through 1944, it may reasonably be concluded that 
similar correspondence with the other persons named in 
this item of the order of Judge Tamm also exists and 
has not been produced. 


From documents made available to us by you, it also 
appears that Mr. von der Heydt’s Swiss attorney, Dr. 
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Gutstein, was recently in possession of certain files or 
documents covered by the order of Judge Tamm. Since 
you are well aware that under Rule 34, a party may not 
be excused from production by placing the documents in 
the hands of his attorney, we must insist that any files 
or documents in the possession of Dr, Gutstein coming 
within the order of Judge Tamm be produced as soon as 
possible. ! 


The two preceding paragraphs also are applicable to 
Item 5 above, since it may also reasonably be concluded 
that documents concerning the corporations named in that 
item for the period from September 1, 1939 through 1945 
also exist and have not been produced. 


Item 7—Documents of Fides. | 


We have received from you some 567 documents pro- 
duced by Fides which, with one exception, relate exclu- 
sively to the years 1944 and 1945. The one exception is 
a receipt from the Chase National Bank dated June 28, 
1943 showing a change of name in a stock certificate held 
for the account of Ratio, S.A. The entire balance of the 
documents produced consist for the most part of ‘credit 
and debit advices and some statements of account, includ- 
ing statements of account of persons not parties to this 
action. 


In spite of the fact that in the er pro- 
pounded by us to Mr. von der Heydt we sought informa- 
tion as to his property holdings and interests in various 
countries in Europe which were at war with the United 
States or which were enemy-occupied, and in spite of the 
fact that Mr. von der Heydt responded by referring us 
to “declaration Fides”, we received no document which 
might reasonably fit Mr. von der Heydt’s description of 
“declaration Fides”, nor any other documents relating to 
this subject, with the exception of two letters from a 
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Danish bank listing some securities held for Mr. von der 
Heydt’s account as of June 30, -1945. 


Item 8—Umion Bank of Switzerland. 


We have received no documents from the Union 
1364N Bank of Switzerland relating to accounts of Mr. 
von der Heydt other than the 18 pages of photo- 
stats produced by you on April 4, 1956. These documents 
relate exclusively to a small account maintained by Mr. 
von der Heydt with the main office of the bank in Zurich. 
Specifically, we have received no documents relating to 
any accounts which Mr. von der Heydt maintained with 
the Locarno Branch or any other branch of the Union 
Bank. As appears from documents submitted by you on 
behalf of Mr. von der Heydt to this Office some years ago, 
the transactions which are in controversy in this action 
were conducted through several accounts maintained by 
Mr. von der Heydt with the Locarno Branch of the Union 
Bank. Mr. von der Heydt, in answer to our interroga- 
tories, also stated that pertinent information was con- 
tained in files of the Union Bank. We have not yet been 
shown any files containing such information. We believe 
it essential therefore that documents relating to these ac- 
counts be made available as quickly as possible. 


In the belief that you, as attorneys for the plaintiffs 
in this action, are making all possible efforts to obtain 
full compliance by your clients with Judge Tamm’s order 
of February 8, 1956, we are calling these matters to your 
attention in order that you may take appropriate action 
to endeavor to complete the production required. In view 
of the present status of this action, we request that you 
give prompt attention to the production of the remaining 
documents and the answer to the interrogatory still out- 
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| 
standing and that you bring this matter to the attention 
of your clients. Your early response will be pune antet: 


Sincerely yours, 
Dallas 8. Townsend 


Assistant Attorney General 
Director, Office of Alien Property 


gS ee ONO E ER te aU : 
James D. Hill : 
Chief, Litigation Section 
13640 Cc 0 PY 
EXHIBIT 5 TO | 


FENDERSON AFFIDAVIT 


9-21-2584 
JDH:MCB:rgb i 

June 26, 1956 
Graubard and Moskovitz, Esqs. | 
115 Broadway 
New York 6, New York 


Re: Eduard von der Heydt v. Brownell 


Gentlemen: | 


Reference is made to our letter of May 23, 1956 and 
your reply of June 8, 1956. Since receiving your letter 
we have had an opportunity to examine the documents 
contained in the folders 1 through 10 as listed in your 
letter. The documents produced in these folders appear 
to relate to Items 5 and 6 of Judge Tamm’s order of 
February 8, 1956 and cover varying periods; some con- 
tain documents as early as 1939, others begin in ,1943. 
None of the folders cover the entire period from! Sep- 
tember 1, 1939 to the end of 1945 as required in Item 5 
of Judge Tamm’s order, or the entire period since’ Sep- 
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tember, 1939 as required in Item 6 of that order. I par- 
ticularly call your attention to the following folders num- 
bered in accordance with your letter: 


2. Thyssen Bank—This folder contains a few docu- 
ments for the year 1943 only. 


6. ‘Von der Heydt-Kersten & Sons—This folder con- 
tains only documents from September, 1942 to Novem- 
ber, 1944. 


7. Bank voor Handel en Scheepvaart—This folder 
contains only a few documents for June and July, 1940, 
together with a report of a meeting of October 1, 1948. 


9. Union Bank of Switzerland, Locarno—This folder, 
while containing some statements or information relat- 
ing to accounts of Mr. von der Heydt with the Locarno 
branch of the Union Bank, contains no records of his 
“Treuhand Konto” through which account payments from 
the Thyssen Bank were handled. 


10. Inac—This folder contains correspondence between 
Mr. von der Heydt and Mr. Huyer for the period from 
July, 1942 to December, 1944. From an examination of 
this folder, however, it appears that there are slips of 
paper contained therein indicating that certain letters 
have been removed by Mr. von der Heydt as follows: 


From Mr. von der Heydt to Mr. Huyer: 


Letter Number Approximate Date 
20 September, 1942 
69 January, 1943 
22 May, 1943 
68 October 14, 1943 
74 November 1, 1943 





& 
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1364P From Mr. Huyer to Mr. von der Heydt: : 
Letter Number Approximate Date | 


September, 1942 
November, 1942 
December, 1942 
December, 1942 
January, 1943 
April, 1943 
May, 1943 

July, 1943 

July, 1943 

July, 1943 
August, 1943 
October 25, 1943 
April, 1944 
July, 1944 
August, 1944 


In addition, although there are no slips of paper indicat- 
ing removal, the following letters are also missing: | 


Letter Number Approximate Date 
From Mr. von der Heydt to Mr. Huyer: 
44 July, 1944 
From Mr. Huyer to Mr. von der Heydt: 


December, 1942 
January, 1943 
January, 1943 
January, 1943 
April, 1943 
September, 1943 
September, 1943 
June, 1944 
July, 1944 
September, 1944 
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Insofar as we are presently able to determine, the coun- 
terparts of these letters have also not been found in the 
documents which we have been permitted to inspect in 
The Netherlands. 


Since the receipt of your letter, we have also been per- 
mitted to inspect an additional folder of some 205 docu- 
ments from Fides. After examination of these documents, 
the comments which we made with respect to documents 
produced from Fides in our letter of May 23, 1956 re- 
main unchanged. We understand from Mr. Alk’s office 
that there is an additional folder of Fides documents 
available to us, which we shall inspect this week. 


With respect to the interrogatories served upon you 
on May 31, 1956, we note your comment that the informa- 
tion requested is contained in the documents which are 
being produced for our inspection. To date, however, 
we have received no documents either of the Union Bank 
of Switzerland or of Mr. von der Heydt which relate to 
the subject matter of the interrogatories. In fact, the 
interrogatories were served because the documents con- 
taining such information had not been promptly forth- 
coming. At present, therefore, we have neither the in- 
formation requested nor the documents containing such 
information. 


We note that you state you are continuing your ef- 

forts to obtain the documents and information required, 

and we assume that you are mindful of the pro- 

1368Q vision of Judge Tamm’s memorandum opinion of 

April 23, 1956 that discovery shall be completed 

by July 1, 1956. In this connection, I again refer you to 

our letter of May 23, 1956 and to the fact that only a 

small portion of the documents therein described.as miss- 
ing have since been produced. 


With reference to your request for an extra copy of 
translations of documents produced by you, we wish to 


263 A 


advise you we are not in a position at this time to agree 
to supply such translations. | 


Sincerely yours, 


Dallas S. Townsend 
Assistant Attorney General © 
Director, Office of Alien Property 


| _: ae eT CORTE oe ORO: REITER om 
James D. Hill 
Chief, Litigation Section 
CC: Mr. Alk | 
136417 [Translation] eo 


EXHIBIT 6a TO : 
FENDERSON AFFIDAVIT ! 


[in handwriting:] 1044-3370 Replied 3 and 4. No. 1 
By Special delivery. Ascona, Switzerland, July 24, 1942 


Having just arrived here safely I wired you to inform 
me by telegraph when all the furniture is stored and the 
house in Aerdenhout is empty and can again be oceupied 
by the owner. ! 


Will you please also close the Schnitzler account and 
transfer the balance to the August Thyssen Bank A.G. 
for account of my brother without any further mention 
of the client. For the reasons known to you we shall 
withdraw, as far as possible, all accounts and deposits 
from Holland and transfer them to Germany. I presume 
that this does not conflict with the Foreign Exchange 
Control Regulations. You would possibly have to en- 
quire about this at the relevant office. 


Please inform me whether it is permitted in Holland 
to raise salaries. As you know, this is prohibited in 
Germany. | 
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When all the furniture has been removed from the house 
in Aerdenhout will you please make an application for the 
objects which are still in the house in Zandvoort to be 
packed and stored also. I am thinking primarily of my 
books. Furthermore, there were all sorts of papers, 
photos, newspaper cuttings etc. in some of the cabinets. 
The cabinets which have remained in the house and the 
carpets might possibly be included as well. There were 
some small pictures hanging on the walls too, in par- 
ticular the framed diplomas in the office, which are also of 
importance to me. I presume that the local headquarters 


[page 2 of the original:] 


in Haarlem will certainly give permission. Should, con- 
trary to expectations, this not be the case, I would ask 
a high officer in Berlin, who is a friend of mine, to give me 

a recommendation. I found out in Zandvoort 
1364U that one can go into “Stella Maris” without dif- 

ficulty and small transports can also be carried 
out. With regard to emptying the house entirely, I am 
not thinking so much of a British invasion as of the fact 
that, for instance, wounded, or even healthy, soldiers 
might suddenly be accommodated in the house. Papers and 
books in particular would then be in danger of being 
lost. My large library is, of course, also valuable. The 
books would have to be packed in cases and stored with 
de Gruyter. The chandeliers can all remain hanging. 
Of course, there would have to be an exact inventory of 
the objects still remaining in the house. I wrote to Miss 
Else to that effect. Please send me a copy of the 
acknowledgment of receipt by de Gruyter which you 
showed me. I was very glad to see you once more and 
hope to be able to come to Holland again soon. 


We shall not buy Dutch-India shares, such as Royal 
Dutch ete. I inquired at various banks and was in gen- 
eral advised against doing so. 
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With kindest regards and wishing you success in , your 
efforts, : 
/s/ Heydt : 
HNA 


1364W [Translation] [Wetzel/li/DW] 
EXHIBIT 7a TO : 
FENDERSON AFFIDAVIT , 

[in handwriting :] 459 No. 40 


Replied 60 Ascona (Switzerland), 
November 6, 1942. 


It is really a very good thing that we transported the 
furniture away at the the time. Today it would no longer 
be allowed. JI still consider a so-called 2nd front in 
Holland to be entirely out of the question, and I believe 
it will be formed in quite a different place. 


| 
As I already wrote you, I requested Professor Russel 
to take the necessary steps to have the bank liquidated and 
transferred to the Internationale Kunstvereeniging. For 
the rest, everything will remain just as it was. Actually, 
nothing will change, only the name. 


With kindest regards, 
/s/ Heydt. 


{in handwriting] 


I have just read that 9 Dutch banks will be liquidated 
49, 50 


HFA 
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1364Y [Translation] [Wetzel/li/DW] 
EXHIBIT 8a TO 
FENDERSON AFFIDAVIT 
[in handwriting:] 323 No. 54 


Replied [number illegible] 
Ascona (Switzerland), 
December 3, 1942. 


I just received your telegram and was just able to alter 
the address. I hope the removal went off well. I am 
very curious to hear from you how it was. It is of par- 
ticular importance for us to maintain the connection with 
the Twentschen Bank. Mr. Peper has perhaps been 
evacuated to Naarden too? It is all very unpleasant. 
However, there is nothing to be done about it. 


With kindest regards, 


/s/ Heydt. 
[in handwriting]: 
and best wishes. 
HNA 
1364AA [Translation] [ Wetzel/li/D W ] 


EXHIBIT 9a TO 
FENDERSON AFFIDAVIT 


{in handwriting :]—2761 No. 59 
Replied 77 w [rest illegible] 

Ascona (Switzerland), 

December 15, 1942. 


Thank you very much for having succeeded in obtain- 
ing permission to have the antique fireplaces removed, for 
they are very valuable. 


You wrote today for the first time that the main house 
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sa would be pulled down too. That is very sad indeed, but 
. it no longer astonishes me very much to hear it. 
‘ Mr. Serne will have to authenticate my signature as 
well for the liquidation. | 
With kindest regards, i 
/3/ Heydt. 


EXHIBIT 10a TO FENDERSON AFFIDAVIT 
























HNA [in handwriting] 70. 
1364DD [Translation] [Wetzel/li/DW] 
[in handwriting:] 3895 No. 67 
Replied 85. Ascona (Switzerland), 
sf December 31, 1942. 
‘a Having just returned from Zurich I found your news 
> which unfortunately is not very good. I hope you will 


succeed in getting the safes out of the house, since they 
contain files, mementoes etc., even though they do not 
> contain any money. As they may once be of importance, 
we must make a point of trying to get them out. | 


7 Incidentally, in Zurich I met Ambassador von Stohrer 
and his wife, of Madrid. Mrs. von Stohrer is going to 
Paris. She knows a gentleman there who has to do with 
. the demolition of houses and will possibly intervene with 
this highly placed personage, so that we can at least 
salvage our safes, which after all is very important. 
Mr. Delaunoy, antique dealer, on the Rokin, might be 
interested in the fireplaces from the main house and in 
the large fireplace from Stella Maris. Mr. Delaunoy for- 
merly owned Stella Maris and it was he who had the 
- fireplace fitted. 


i Have all the filing cabinets with the eoneapontenee 
been saved? It is, of course, very important to keep rec- 
ords, particularly for the balance sheets. I presume I 
may take it for granted that all the filing cabinets are in 
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a place of safety? After all, the safes will have to be 
taken out of the house, and they cannot be left standing 
in the open when the house has been demolished. 


I presume that most of the objects are stored at the 
Gruyter’s and the office things, also the pictures which 
were hanging in the office, at your place in Naarden Bus- 
sum? 


1464EE [page 2 of the original :] 


I would advise you to sell the three motors 
for the oil furnace. 


It is good that you are keeping in touch with Mr. 
Peper. Unfortunately, I am not able to do anything for 
his son. I have no connections at all in that respect. 


I hope the affair in Wesel will be settled today. 


With kindest regards, and trusting the New Year will 
be better, I send you my best wishes. 


/s/ Heydt 
HFA. 


EXHIBIT lla TO FENDERSON AFFIDAVIT 
1364HH [Translation] [Plummer/li/DW] 
[in handwriting:] Answered 90. No. 72 


Ascona (Switzerland) 
January 6, 1943. 


I should naturally be much interested to learn from 
whom you actually received the news that the houses 
would be pulled down. Was it a military or a civilian 
office? I assume that there is nothing to stop your giv- 
ing me the information as I should like to try and per- 
haps contact the office myself. An appraiser who assesses 
the house without any exact knowledge naturally is not 
aware of the many old and valuable features in the house, 
for example, the complicated telephone system, which we 
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had put in only a few years ago, the parquetry floors, the 
double heating, the marble, ete. I am surprised that 
the Cafe Muluru is apparently also being pulled down 
now, for it was, so to speak, under the ground already. 
But I naturally cannot judge what reasons led to:it. At 
least we can save the expensive insurance in future. 


As far as the marble fireplaces are concerned, the stoves 
would naturally have to be sold with them. The stoves 
too were especially expensive; they were made by) one of 
the best firms there are; everything was done by hand. 
One could probably ask at least Hfl. 1,000.00 per fire- 
place. One can always see what the dealer offers. It 
would be best to offer them to the well-known antique- 
dealer Delaunoy, in Amsterdam-Rokin. One could then 
see what price he quotes. If he did not quote a good 
price I could offer the fire-places to a prominent person 
in Berlin. They are all genuine Louis XVI and ex- 
tremely rare. 


[page 2 of the original:] 


Weren’t any of the marble slabs broken in the transport? 

Are they also at de Gruyter’s? You write nothing about 

the 4 safes. I hope you could get these away. I care 

especially about my private safe because of fam- 

1364II ily souvenirs and also about the photographs and 
visitors’ books, as I already wrote you. | 


I assume that you have rescued all the letters and busi- 
ness books you need for the liquidation. The letters from 
former times are important too. 


Apart from the chandeliers, are there astualll any 
things left in the main building? The house was of his- 
torical importance for the reason that it was the only 
house, except for Count Bentinck’s, where the Kaiser 
slept when he was not at Doorn. 


Kind regards, 
/s/ Heydt. : 
HNA. 
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1364LL [Translation] {Plummer/li/DW ] 


EXHIBIT 12a TO 
FENDERSON AFFADAVIT 


3186 No. 87 
[In handwriting:] 
Answered 5. February 2, 1943. 


I acknowledge with thanks the receipt of your two 
letters No. 91 and probably No. 90 (unnumbered). It is 
dated January 21, 1943. My letter of January 8th should 
bear the number 73, which was forgotten by mistake. 


The forms which were sent me I forwarded, some of 
them direct; I sent 3 to the Bank voor Handel en Scheep- 
vaart, 1 to the Amsterdamsche Bank, 1 to the Twentsche 
Bank, and 1 to the August Thyssen Bank A.G. 


Enclosed I am returning, signed, the excerpts from the 
Trade Register (2). Couldn’t you call at the Revenue 
Office some time, or write, and ask the amount of the pay- 
ment they will make and in what manner it will be ef- 
fected? It doesn’t cost anything to ask. You must in 
any case always take the stand, which we can always 
prove from our balance-sheet, that the house had had a 
book-value of Hfl. 300,000.00, and that we had insured it 
against fire for only half this amount, since it was half 
made of reinforced concrete. 


Perhaps we can sell the automatic telephone machine 
and the telephone apparatuses? 


If Mr. Delaunoy should not be interested in the fire- 
places, it is always interesting to hear approximately 
what he will offer. I no longer know most of the antique 
dealers in Amsterdam; so many things have changed. 


I am very glad you have saved the contents of the 
4 safes. 
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Some time or other the damaged chandeliers 
1364MM must be put together again and possibly sold. 


[page 2 of the original:] 


When I bought them at the time they were also broken. 
But there is no hurry for this. i 


Will you write to customers in future only in the name 
of the Internationale Kunstvereeniging or in the name of 
the von der Heydt’s Bank N.V. in Liquidation?; How 
shall I write to you? In both cases, probably, the; Betinne 
arrive? 


Can you please let me have the articles of association 
of the N.V. Internat. Kunstvereeniging some time? I 
haven’t a copy of them here. A copy will ia | have 
to be typed? 


[marginal note in handwriting:] Enclosure 


| 


I have signed the slip for the Kamer van Koopliandel. 
You did not fill out the space: Enterprise. According to 
the statutes the enterprise is an art-dealer’s, isn’t it? 
Question 7 is not filled out either. One should probably 
write: “partly” there as the office inventory is partly in- 
volved. You could possibly ask Professor Russell.’ 


I have just returned from Zurich and will refer to 
your letters later. | 


Kind neue, 
/s/ a i 
[P.S. in handwriting:] : 


When do we get the money from the Molest ineutancet 
3 enclosures: 2 excerpts from the Trade a 


1 other form | 
HFA 90 (2) 91 


136400 [Translation] [ Wetzel/en/DW ] 


EXHIBIT 13a TO 
FENDERSON AFFIDAVIT 
No. 1 


[in handwriting] Replied 57. August 22, 1944 


Baron E. von der Heydt, 
Ascona, Tessin. 


Dear Sir, 


Today we received your letter No. 51. Besides our let- 
ters Nos. 84 and 85 there is also letter No. 83 which you 
did not acknowledge. 


Since we must assume that these letters are lost, we 
are sending you enclosed copies of them. Your letter No. 
44 is still missing. 


As we already wrote you, we have taken all corre- 


spondence away from Haarlem, Amsterdam and Zand- 
voort, and deposited it in Bussum or Hilversum. 


The weather is very fine. Everything is o.k. here. 


Yours truly, 
N.V. Internat. Kunstvereeniging. 
Us. 


Enclosure: 3 copies. §1. 


1364QQ [Translation] [Wetzel/en/DW] 


EXHIBIT 14a TO 
FENDERSON AFFIDAVIT 


No. 13 November 6, 1944. 
Baron E. von-der Heydt. 
Ascona, Tessin. 


Dear Sir, 


Scarcely any mail is getting through here now. Your 
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last letter was No. 60 of September 11th, all others are 
still outstanding. ! 


For this reason there is nothing particular to report 
from here. All your things and works of art are still 
undamaged, nor have the towns where they are: stored 
yet suffered from the war. I trust we shall never have 
to give you worse news, although the war is ore ap- 
proaching our region. 


Everything is o. k. here. We are all well, inelnding 
Mrs. Holtheyer, and are getting on all right. | 


With kindest regards, 
Yours truly, 


N.V. Internat. Kunstvereeniging 


U. 


[in handwriting:] Don’t correspond. German post office 
does not accept letters any more for 
Switzerland. 


EXHIBIT 15 TO 
FENDERSON AFFIDAVIT 


—efkaart Nr. 32. 
Naarden-Bussum, July 16th 1945 
Dear Baron, 


Mr. Voors informs us, that you have not eeeeieed the 
letters, we wrote you after the war. The numbers are 
Nr. 26-31. Therefore we now write you a postcard in 
English, hoping this will reach you quicker. We received 
your letters nr. 1-3. 


Mrs. Holtheyer died on May 14th, owing to lack of 
food. Mr. Peper, Prof. Russel, my wife and me are in 
good condition and will soon be quite right again. Your 
properties in Hollandare all undamaged and also the 
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office in Bussum and the museum in Amsterdam, Leiden 
and Haarlem are without damage. The Hague had suf- 
fered severely, but your articles were well stored. 


With kind regards and our best wishes, we are, Dear 
Baron, Yours faithfully 


136488 EXHIBIT 16 TO 
FENDERSON AFFIDAVIT 


Nr. 34. Naarden-Bussum, July 28th 1945 
Dear Baron, 


We to-day received your postcard of the 15th inst., 
whereas also your 4 letters duly reached us. Therefore 
we don’t understand why our 7 letters and 1 postcard, 
we wrote you after the war have not reached their des- 
tination. Besides we cabled you on the 21st. As we 
wrote you in our letters 26-30, Mrs. Holtheyer died on 
May 14th, owing to lack of food and now we receive the 
information, that Mr. Veen died on July 24th. Mr. 
Peper, Prof. Russel, me and my wife are all well and 
will soon be quite right again. 


Your art objects and the office in Bussum are undam- 
aged, also the objects in Hague, Leiden and Amsterdam. 


With kind regards and our best wishes, we are, Dear 
Baron 


Yours faithfully 
1364TT-WW EXHIBIT 17 TO 
FENDERSON AFFIDAVIT 
See Defendants’ Ex. 17 (J.A. 865) 
EXHIBIT 18 TO 
FENDERSON AFFIDAVIT 
See Defendants’ Ex. 31 (J.A. 876) 
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1364YY EXHIBIT 19 TO 
FENDERSON AFFIDAVIT 


See Defendants’ Ex. 29 (J.A. 876) 


1364ZZ EXHIBIT 20 TO 
FENDERSON AFFIDAVIT 


See Defendants’ Ex. 28 (J.A. 876) 


1364A AA EXHIBIT 21 TO 
FENDERSON AFFIDAVIT 


See Defendants’ Ex. 30 (J.A. 877) 
1368 Filed Sept. 20, 1956 


STATE OF NEW YORK ) 
SS: 
COUNTY OF NEW YORK ) 


IRVING MOSKOVITZ, being duly sworn, depose and 
says: 


I, in association with my Washington stieaae I. G. 
ALK, Esq., am counsel for plaintiffs in this action, and 
I make this affidavit in opposition to the defendants’ 
motion to dismiss the complaint herein for claimed failure 
by plaintiff Eduard von der Heydt (hereinafter referred 
to as Heydt) to comply with a discovery order of this 
Court. | 


Defendants have submitted in support of their motion 
the affidavit of two of their employees, Mr. Charig of 
defendants’ Munich office and Mr. Fenderson of defend- 
ants’ Washington office. These affidavits are intended, 
contrary to the actual fact, to create the impression that 
Heydt has deliberately failed to produce documents which 
were ordered to be produced by the Court. As I shall 

demonstrate below, based upon my personal knowl- 
1369 edge and upon written evidences, Heydt has! made 
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available to the defendants all of the documents 
called for by the discovery order which were within his 
possession, custody or control, and a great many more 
documents, obtained from other sources, which were not 
within his possession, custody or control. In short, full 
compliance has been had with the discovery order. Be- 
fore itemizing such compliance, and to enable the court 
better to understand the issues involved, a brief resume 
of the history of the controversy follows: 


Heydt, a retired private banker by profession, and 
presently 74 years of age,* who has for several years 
been in ill health, resides in Ascona, Switzerland, a small 
Alpine village. He is a world renowned outstanding col- 
lector of antique Asiatic objects of art and at the out- 
break of World War II had on loan to the Buffalo 
Museum a large and valuable collection of such objects, 
which represented but a part of his collection. Other 
parts of his collection were then on loan to museums in 
other countries, including England, Netherlands, Norway, 
Denmark, etc. In addition, Heydt maintained in the 
name of two companies, wholly owned by him, Libertas, 
S.A. and Ratio, S.A. (co-plaintiffs herein) custody ac- 
counts for securities in New York as well as in other 
countries. The securities and property of Heydt in the 
United States were “blocked” by virtue of the freezing 
controls. His properties in other allied countries were 
similarly blocked. At the end of the war, the United 
States Government alleged to the Governments of Swit- 
zerland and Norway that Heydt was an enemy of the 
United States because it claimed he had transmitted 
moneys from Germany to third parties, knowing them 

to be German Intelligence agents. As a result 
1370 of such accusations, Heydt was arrested by the 
Swiss authorities and brought to trial before a 


*In a previous statement, his age was erroneously set forth as 
77 years. 
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Swiss Military Court on charges of espionage activities. 
The Court not only found him not guilty, but took the 
unusual step of taxing all costs to the Swiss Court 
Government. In Norway, where the Norwegian author- 
ities refused to release Heydt’s property there located, 
Heydt brought suit and the Norwegian court, after full 
consideration of all the facts and of the allegations made 
by the United States Government, found in favor of 
Heydt and ordered the return of all his property with 
damages for detention. In that case, the United States 
Government took the unusual step of making its files or 
the content thereof available to the Norwegian Govern- 
ment, information which it has denied to the plaintiffs. 


Application was made to the United States Govern- 
ment to “unblock” Heydt’s American property and in 
support thereof, there were submitted affidavits of Heydt, 
copies of the Swiss and Norwegian judgments and numer- 
ous other documents. Nevertheless, the United States 
Government saw fit to vest the property of Heydt upon 
the claim that he was an enemy “agent”. Heydt then 
duly filed an administrative claim for return of vested 
property and also brought suit under Section (a) of 
the Trading With the Enemy Act. 


In the course of this litigation, the plaintiffs a 
the defendants before trial and moved for discovery of 
evidence in the possession of defendants relating to the 
alleged conduct of the plaintiff Heydt, in connection with 
transfers of funds through the Union Bank of Switzer- 
land to persons in the United States and elsewhere, know- 
ing them to be enemy agents. Extensive depositions 
were taken by defendants of witnesses in Europe: and 

the defendants served interrogatories upon: the 
1371 plaintiffs. When the interrogatories had been 

answered the defendants moved for cinowery of 
a long list of documents. 


This Court denied plaintiffs’ motion for discovery of 
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defendants’ evidence which we believe was contrary to 
the Rules and seriously handicapped the plaintiffs, to 
their prejudice, in preparation for trial, but granted 
defendants very similar motion for discovery of plain- 
tiffs’ documents and issued a discovery order dated 
February 8, 1956 (Exhibit I to the affidavit of Mr. 
Fenderson). 


An examination of this order will make apparent the 
staggeringly voluminous quantity of documents which the 
plaintiff was ordered to produce. As was known to the 
defendants and to the Court, the bulk of these documents 
were not in the possession of the plaintiffs. Most of 
them were in the possession of banks and trust com- 
panies in Switzerland and Germany and in the possession 
of two Dutch companies (one in liquidation) of which 
Heydt was principal shareholder. 


As a result of the tremendous scope of the discovery 
order and the fact that the documents to be discovered 
were located in so many different places, great difficulty 
ensued in the complete production of all these documents, 
a difficulty which was compounded by the very serious 
illness of Heydt himself which for a time prevented any 
communication with him and made the giving and con- 
firming of instructions extremely difficult and slow. 


Notwithstanding that the defendants knew of these dif- 
ficulties, the nature of which is extensively set forth in 
the affidavits of Irving Moskovitz, sworn to April 19, 
1956, Mrs. M. Huyer, sworn to April 18, 1956, and Prof. 
G.M.G.H. Russel, sworn to April 17, 1956, which are 
incorporated herein by reference, being already on file 

with this Court, the defendants moved to dismiss 
1372 the complaint herein for non-discovery. After sev- 

eral hearings before Judge Tamm, the motion was 
denied; Judge Tamm stated: 


“it appears from counsel’s oral representations and 
supporting affidavits that the plaintiff is making a 
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substantial effort to comply with the discovery rul- 

ing of the court’s pre-trial order.” 
As represented to Judge Tamm by myself at that time, 
plaintiffs, and I as plaintiffs’ counsel, were then making 
such substantial efforts. Those substantial efforts then 
continued and now, I submit, everything called for by the 
discovery order which is within the plaintiffs’ possession, 
eustody or control and in fact, everything called for by 
the discovery order, of the present existence or location 
of which anyone who might have knowledge, is aware, 
has been made available to the defendants. Perhaps, the 
real burden of defendants’ present argument is that they 
have not found in the material which they sought the 
proof of their allegations against the plaintiff. If so, it 
is surely no ground for dismissal of the pies | com- 
plaint. 


The discovery order required production of documents 
recited in eight separate numbered paragraphs. This 
affidavit will analyze the discovery made, with at to 
each said paragraph. 


1. All books of account, records, correspondence or 
other documents of Von der Heydt’s Bank, N.V., Zand- 
voort, Netherlands, for the period from September i, 1989 
to and including the year 1945. 


2. All books of account, records, eT or 
other documents of Internationale Kunstvereeniging | 
Zandvoort, Netherlands, for the period from September i. 
1939 to and including the year 1945. 


3. All books of account, records, correspondence or 
other documents in the possession of Mrs. Margareta B. 
M. Huyer or Professor George M. G. Russel, Netherlands, 
relating to the aforementioned corporations or to: any 
other business activities of plaintiff Eduard von: der 
Heydt for the period from September 1, 1939 to’ and 

including the year 1945. 


1373 All of the above material was situated in Holland 
with either Prof. Russel or Mrs. Huyer, the widow 
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of the former bookkeeper for-the companies. This is con- 
ceded by defendants (see affidavits of Fenderson, page 13, 
and of Charig). Many hundreds, if not thousands of 
papers and books were produced, and the files and stor- 
age cabinets of the late Mr. Huyer, a bookkeeper who 
had charge of the records of these moribund companies, 
were thrown open to the defendants’ investigators. Even 
after both Prof. Russel and Mr. Huyer’s widow had 
searched among the papers to cull those covered by the 
discovery order, and even after the Justice Department’s 
trained investigators, Mr. Charig and his assistant, had 
done the same, Prof. Russel continued his search and 
additional papers were found and produced by Prof. 
Russel. He has averred that he can find no more. No 
one else can either. He has made for the plaintiffs full 
compliance with the Court’s order. Prof. Russel and Mrs. 
Huyer in their affidavits confirm that they “have made 
available to Mr. Charig for inspection all of the books of 
account, records, correspondence and other documents of 
the von der Heydt’s bank, of Baron Heydt and of the 
Internationale Kunstvereening N. V. and all books of 
account, records, correspondence and other documents in 
our possession, relating to those two companies and to 
any other business of Baron von der Heydt, * * *”. They 
further state that “we have made available all of the 
documents, which we had, to Mr. Charig, and that to our 
knowledge no other documents are in existence.” Finally, 
they swear “What happened to the items mentioned on 
page 4 and the top of page 5 of Mr. Charig’s affidavit 
of July 5, 1956 I and Mrs. Huyer can only say that 

we have no knowledge of them if they are still 
1374 missing. We have produced all the documents, 

books and so on which we have found.” (Affidavit 
of Prof. Russel and Mrs. Huyer, sworn to September 12, 
1956). Defendants have produced no evidence to the 
contrary, mere allegations are not enough. 


fa; 
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Plaintiff Heydt has no documents covered by items 1-3 
of the discovery order, except what Prof. Russel and Mrs. 
Huyer had. This is not disputed. Heydt has instructed 
that all documents be produced. This is also undisputed. 
All those files of documents possessed by Prof. Russel 
and Mrs. Huyer have been made available to Mr. Charig 
and nothing has been withheld from him. This is ‘also 
undisputed, except that Mr. Charig claims that certain 
records which once existed have not been made available. 
Illustrative of the “missing” documents and letters about 
which so much is made are seventeen year old vouchers 
relating to 1939 petty cash payments! He has alleged 
no evidence that they existed at the time discovery ' was 
ordered. I do not know if such records even existed, 
nor what became of them if they did. Neither does any- 
one else. The late Mr. Huyer, who had charge of and 
possession of all these records, unfortunately cannot tell 
us. Everything which has been found has been made 
available to defendants. Prof. Russel and Mrs. Huyer 
had so been instructed to do by myself as well as by 
Heydt (see my affidavit sworn to March 23, 1956, on file 
herein, submitted in opposition to defendants’ previous 
motion, and letter of plaintiff Heydt dated February 26, 
1956 annexed thereto) and so, they confirm they have 
done. Whatever exists has been made available. More 
than that no one can do. : 


4. All correspondence and other documents between 
plaintiff Eduard von der Heydt, Von der Heydt’s Bank, 
N.V. or Internationale Kunstvereeniging N. V., and the 
Niederrheinische Bank, Wesel, Germany, in the posses- 
sion of said Niederrheinische Bank, relating to the period 
from ions, 1, 1939 to and including the year 


1375 As appears from Mr. Fenderson’s affidavit on 

pages 13 and 16, defendants do not seek dismissal 
of the complaint for non-production of any of the fore- 
going documents relating to Niederrheinische Bank, since, 
as Mr. Fenderson concedes, these documents were made 
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available to the defendants by the Niederrheinische Bank 
in accordance with the order of this Court, at the plain- 
tiff’s request and expense. 


5. All books of account, records, statements of ac- 
count, checks or check stubs or other documents or cor- 
respondence, or copies thereof, for the period from Sep- 
tember 1, 1939 to and including the year 1945, with or 
relating to: 


a. Union Bank of Switzerland 
(Seweizerische Bankgesellschaft) 
and 


8. All documents or true copies thereof, including 
statements of account, checks or cancelled checks, in the 
possession of the Union Bank of Switzerland (Schwei- 
zerische Bankgesellschaft) relating to an account or ac- 
counts with said bank or any of its branch offices main- 
tained in the name or names of any of the plaintiffs 
herein, including correspondence, or copies thereof, with 
or relating to any of said plaintiffs, and including all 
documents held by or in the possession of said bank 
relating to property held by plaintiff von der Heydt, all 
for the period from September 1, 1939 to and including 
the year 1945. 


All of the aforementioned documents in the possession, 
custody and control of Heydt or of the Union Bank have 
been produced, except only those documents which no 
longer existed. Substantially every statement made by 
the defendant (Fenderson’s affidavit, pages 16, 17) con- 
cerning alleged non-discovery and alleged concealment 
of such documents is untrue or misleading. 


All existing documents with or relating to Heydt and 
the Union Bank of Switzerland, between September 1, 
1939 through 1945, in the possession, custody or under 
the control of Union Bank or Heydt and his attorneys, 
banks or fiduciaries, have been produced. The Union 
Bank has produced all the documents which it has and 
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has certified that they have no other documents 
1376 because as a matter of law and practice they are 

not required to keep their files more than ten years. 
Annexed hereto and made part hereof as Exhibit 1 is a 
copy of such certification by the Union Bank, as hereto- 
fore delivered to the defendants. N otwithstanding that 
Mr. Fenderson had knowledge of such certification, he 
did not apprise the Court thereof in his affidavit. | 


As Heydt has declared in his affidavit sworn to Septem- 
ber 14, 1956, submitted herewith, and his answer to, inter- 
rogatory 23, a duplicate original of which is annexed 
hereto as Exhibit 2 and filed herewith, he himself does 
not have any other documents, except those which have 
been already produced, nor do any of his aici teens 
or fiduciaries have any. 


Despite these facts, the defendants specifically — 
without offering any evidence in support that certain un- 
produced documents relating to the Union Bank do still 
exist within Heydt’s possession, custody or control. They 
claim (Fenderson’s affidavit, page 17) that the Swiss at- 
torney who handled his case before the Swiss Military 
Court (which, as heretofore noted, resulted in a judg- 
ment of acquittal), Dr. Treadwell, received from the 
Swiss authorities the return of Union Bank documents 
after Heydt was acquitted. This was not true. I have 
received a cable advising that there is en route from 
Switzerland an affidavit by Dr. Treadwell explaining the 
circumstances in more detail which will be submitted im- 
mediately on receipt. According to my understanding, 
Dr. Treadwell received, at the conclusion of the Swiss 
Military Court procedings, those documents which he had 
submitted to the Court. I recently received these: docu- 
ments; some seem to be duplicates of papers previously 
made available to the Office of Alien Property; none 

relates to the Union Bank; none seems to be 
1377 encompassed by the discovery order. They consist 
principally of letters of commendation in the nature 
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of “character references”. Nevertheless, to dissipate any 
possible doubt I have made these documents available to 
the defendants for inspection. 


Mr. Fenderson also asserts, but without any evidence 
that “there can be no reason why all documents held by 
the Swiss Federal Police or the Swiss Tribunal would 
not be returned to him upon request, and therefore 
should have been produced”. This is a gratuitous argu- 
ment not evidence, based upon a groundless assumption. 
Heydt has produced everything he has, whether or not 
returned from the Swiss Police. There is no indication 
that any bank documents were seized from him by the 
Swiss Federal Police or given to the Police by him. 
Heydt has stated that to the extent that documents may 
be missing, especially Union Bank documents, such docu- 
ments or copies might still be in the hands of the Swiss 
Federal Police since 1946. We are pursuing the matter 
and I have caused inquiries to be made of the Swiss 
Federal Police whether they have any such Union Bank 
documents and if so, whether they will make them avail- 
able to us. If the answer to these questions is yes, then 
such documents will certainly be made available to the 
defendants as soon as obtained. I do not yet have an 
answer to my inquiry. The reason the inquiry was not 
made earlier is simply that until the recent suggestion of 
plaintiff Heydt himself, it had not occurred to anyone 
that there might be any such documents or copies in the 
hands of the Swiss Police. Needless to say, we have no 
control over the police authorities; we can only request. 
It goes without saying that no seizure was made by the 

Police for the purpose of impeding this discovery; 
1378 if anything, it was seized at the initiative of the 

United States Government preliminary to the trial 
before the Swiss Court which acquitted Heydt. 


Mr. Fenderson next says that in the course of cross- 
examination by me of a witness abroad whose deposition 
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was being taken by defendants, I had asked certain ques- 
tions which “lead to the logical conclusion that plaintiff 
von der Heydt, or his attorneys, had documents available 
to them” pertaining to payments made through the Union 
Bank, which have not been produced. Since Mr. Fender- 
son was not present at the depositions, he can perhaps 
be partially excused for his temerity in making this 
assertion. Mr. Fenderson should have first consulted with 
Mr. Hill, another counsel for defendants, and Mr. Charig 
of defendants’ Munich office, who were present, to: deter- 
mine the source of the information upon which the ques- 
tions were based. The questions which I asked and to 
which Mr. Fenderson refers were: 3 


“Would it surprise you to know there were two 
payments made in 1943, the last of which was in 
January 1943?” 
“Would it surprise you to know that there were 
no payments in 1944?” 
“Would it surprise you to know that there were 
only four payments in 1941?” 
“Would it surprise you to know that there were 
only 10 payments subsequent to 1940?” aa —the 
transcript should read 1941). 
If Mr. Fenderson had troubled to inquire of Seaure, 
Hill and Charig, who were present at the taking of the 
depositions, he would have been advised that in asking 
these questions, I held before me the English copy of 
the judgment of the Swiss Military Court (copy of ‘which 
I myself submitted to the Office of Alien Property more 
than six years ago, and which they now have in 
1379 their files), and that while I was asking these ques- 

tions I was counting in front of them and of the 
witness the payments listed on pages 5 and 6 of that 
judgment. Annexed hereto and made part hereof as 
Exhibit 3 is a copy of such portions of pages 5 and 6 
of the Swiss judgment, containing the very information 
reflected in the questions put to the witness. Thus, the 
source of the information, far from being “documents 
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available to me which were not produced for inspection 
by defendants”, was instead a document, the Swiss judg- 
ment, which I myself gave to the defendants more than 
Six years ago. 


Finally, Mr. Fenderson suggests in his affidavit that 
Heydt had, in 1951, possession of documents relating to 
his bank accounts with the Union Bank and insinuates 
that these documents are being concealed. This is cate- 
gorically untrue. On the contrary, it is a fact that in 
1951 I myself had certain documents in my possession 
pertaining to accounts with Union Bank and payments 
transferred and it is further the fact that all of this 
information was freely made available by me to the 
Office of Alien Property in 1951, both verbally and by 
presentation of documents on the occasion of confer- 
ences in Washington, in connection with the then pend- 
ing application of Heydt for the unblocking of his prop- 
erty in the United States, which had not then yet been 
vested by the Office of Alien Property. Annexed hereto 
as Exhibit 4 is a copy of a letter dated June 7, 1951 
which, together with photostatic copies of Union Bank 
documents, was submitted to the Office of Alien Property 
at that time. In addition a number of documents were 
informally made available to the defendants during that 
period of time. Upon review of Mr. Fenderson’s affidavit 
and being astonished at the intimation that I had not 
made available relevant Union Bank documents, I re- 

quested my assuciate to confer with the defend- 
1380 ants in Washington to check the defendants’ files 

with respect to documents submitted by me as 
long ago as 1949-1951. As appears from his affidavit, 
submitted herewith, Mr. Schiller conferred with Mr. Fen- 
derson and Mr. Baum, another of the defendants’ coun- 
sel, on September 13, 1956 in Washington, and confirmed 
upon examination of such files as defendants made avail- 
able to him, that not only did defendants have my let- 
ter of June 7, 1951 (Exhibit 4 annexed hereto), but they 
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had a large number of documents relating to the Union 
Bank and Heydt’s affairs, submitted by me at and about 
that time. Included among the documents were photo- 
static copies of payment instructions given by Heydt to 
the Union Bank, ordering the transfer of funds to per- 
sons in the United States who (it subsequently: devel- 
oped) were charged with espionage on behalf of the 
German Government. These documents covered the pe- 
riod from 1940 to 1942 and in about 1949-1950, the 
originals of these documents were probably still with 
the Union Bank. Mr. Schiller reported to me that as a 
result of his review of those files which defendants 
showed him in Washington, and of my own office files, 
it seems due to our informal submissions that photostatic 
copies of certain documents were in the possession of the 
defendants which were not in my own files, and by the 
same token certain photostatic copies of documents were 
in my office files which he did not find in the files which 
the defendants showed him in Washington but which, it 
is my recollection, were given to the defendants. It was 
therefore agreed with defendants’ counsel to make’ avail- 
able to them my office file copies of those documents 
which they asserted they did not have and they agreed 
to make available to me those copies of documents which 
I had given them and which they had but which I did 
not have in my own files. Accordingly, I have made 

available to the defendants my office file copies 
1381 of documents which they did not seem now to 

have. Annexed hereto and made part hereof as 
Exhibit 5 is a copy of my letter of September 17, 1956, 
making such papers available. It is my distinct: recol- 
lection that all of these documents were made available 
to the defendants as early as 1951 and that they may 
have copies of either all of them or those which they 
felt at that time they wanted to keep. It seems to me 
that since defendants’ organization is so large and an- 
other division of the office was then involved, some of 
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the documents heretofore submitted by me over a period 
of time have in some manner been mislaid. Be that as 
it may, as I have stated, I have made available my own 
office file copies of all such documents, including spe- 
cifically all documents relating to the Union Bank trans- 
fers. 


5(b) and 5(c)—defendants make no complaint with re- 
spect to these items. 


5(d)—Von der Heydt Bank and its successor, Inter- 
nationale Kunstvereeniging. 


All of the documents of these two Dutch companies 
have been made available, as already made clear herein- 
above and by the affidavit of Prof. Russel and Mrs. 
Huyer submitted herewith. All of these documents were 
in Holland, in the custody first of the late Mr. Huyer 
and thereafter, the custody of his widow and Prof. Russel. 
Nevertheless, at page 18 of Mr. Fenderson’s affidavit, it 
is complained that the personal correspondence files pro- 
duced by Heydt himself did not contain material con- 
cerning business transfers of funds carried on by Von 
der Heydt Bank in Holland. There was no reason to 

think that they would have ever contained such 
1382 business records. The defendants also complain 

that certain letters between the late Mr. Huyer 
and Heydt are not contained in the folders produced by 
Heydt. To the extent that such letters were written and 
are now missing, Heydt’s own affidavit submitted here- 
with makes it clear that he does not maintain his per- 
sonal correspondence on a perpetual inventory basis and 
that to the extent that letters are no longer in his own 
personal files, he does not know what may have hap- 
pened to them. There is no reason to believe, there is 
certainly no evidence whatsoever, that any letters which 
existed are being concealed in defiance of the order of 
this Court, and the defendants have adduced no such 
evidence. In fact, apart from the sworn testimony of 


289 A 


| 
Heydt, the best proof that his files were submitted com- 
pletely intact for examination by the defendants is the 
fact that they contain slips of paper noting that certain 
letters were missing. Had there been any studied effort 
to remove any letters, certainly such slips would never 
have been produced for defendants’ inspection. I received 
the file with the slips placed therein and delivered’ them 
to Washington for defendants’ examination exactly as 
received. Compliance with the discovery order of this 
Court has been and is our entire purpose. 


6(g) Documents pertaining to Thyssenbank. 


Plaintiff Heydt has produced all of the documents 
called for by the discovery order, which still exist. As 
appears from Mr. Fenderson’s affidavit, page 19, ‘he is 
considerably disappointed that these documents do not 
prove his case for him and without any evidence, seeks 
to imply that other documents exist. Heydt has mailed 
his file and emphatically answers he has produced every- 

thing. The Court should have been advised that 
1383 the Thyssenbank was bombed out before the end 

of the year 1943 and that no business ever was or 
could have been conducted between Thyssenbank and 
Heydt thereafter. Thus, the statement by Mr. Fenderson 
that “plaintiff” von der Heydt admits that he carried out 
numerous transactions on the orders of the Thyssen Bank, 
Berlin, throughout most of World War II” is impossible 
and contrary to the facts elicited by defendants on de- 
positions noticed by him. What is to be expected in the 
way of record keeping from the United States Govern- 
ment, cannot, I submit, be expected of an aged art col- 
lector in Switzerland, whose financial affairs for many 
years have been conducted for the most part by a ‘trust 
company. It should be noted that the trust company, 
Fides, has upon the instructions of Heydt, made avail- 
able its complete records of all of his business transac- 
tions. This involved photostating at plaintiff’s expense 
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and shipment to the United States of thousands upon 
thousands of documents, most of which are of no sig- 
nificance in this case to defendants or plaintiffs, and 
represent a tremendous and wasteful burden. 


6(h) Correspondence with Professor Russel. 


Heydt himself had in his possession and made dis- 
covery of all of his correspondence with Prof. Russel 
from 1945 to 1955. He did not have in his possession 
his file of correspondence with Prof. Russel for the years 
1940 to 1944 because he had previously sent this file to 
Prof. Russel, as he explains in his affidavit submitted 
herewith. That no effort was made to conceal this fact 
is evidenced from the production by Heydt for examina- 
tion by the defendant of his letter of August 5, 1955 to 
Prof. Russel, which constituted a letter of transmittal of 
such file for the years 1940 to 1944. As appears from 
the affidavit of Prof. Russel, submitted herewith, as I 

myself know because I called it to his attention 
1384 heretofore, Prof. Russel was of the impression and 

wrote to me under date of June 14, 1956 that he 
did not then have this file and was unable to trace it 
but assumed that he had forwarded it. However, he has 
since found the file and sent it to me and I in turn have 
made it available to defendants. While it is regrettable 
that there has been delay in the production of this file, 
the delay has been in fact unavoidable on the part of 
both Heydt and myself. No effort has been spared by 
either Heydt or myself to produce everything called for 
by the discovery order and the delay in production of 
this file in no way constitutes disobedience of the dis- 
covery order by Heydt or by myself as his attorney. In 
any event, defendants have it and the matter is now 
moot. 


7. All documents in the possession of Fides Union 
Fiduciaire, Zurich, Switzerland, relating to the plaintiffs 
herein or to property held for the account of or owned 
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by plaintiffs in Germany, the Netherlands, Norway, Den- 
mark, Italy, Luxembourg and Switzerland, including 
shares of stock in corporations incorporated in such 
countries, and including correspondence or copies thereof 
relating to or with any of the plaintiffs herein, all for the 
period from September 1, 1939 to and including the 
year 1945. 


All documents called for by Item 7 of the ie cae 
order have been produced. Fides has certified that it 
has produced all such documents and a copy of such cer- 
tification, in fact had previously been furnished to de- 
fendants, but Mr. Fenderson chooses not to inform the 
Court of its existence. It is annexed hereto and made 
a part hereof as Exhibit 6. 


In discussing Item 7 at page 20 of his affidavit, Mr. 
Fenderson makes reference to a document entitled : “dec- 
laration Fides”, as if to suggest that it was a single 
document which should have been furnished by Fides. 
This suggestion is incorrect. “Declaration Fides” is a 

phrase applied by Heydt in answering interroga- 
1385 tories concerning his assets and property in various 

countries, to the statements of his properties which 
had been submitted by Fides to the Office of Alien ‘Prop- 
erty since 1949, copies of which are in the files of de- 
fendant. Under date of May 23, 1949, Fides submitted 
form T F E in connection with an application for un- 
blocking property of Heydt and his co-plaintiff Ratio S.A. 
and Libertas, S.A. In June, 1949, Form T F E with 
specification was submitted by Fides, covering the art 
objects of Heydt. In October, 1949, a long statement 
with voluminous documentation was submitted by Fides 
with respect to the property of Heydt, Ratio and Libertas, 
including 240 odd documents. In August, 1955, the an- 
swers to the interrogatories submitted by the defendant 
to Ratio and Libertas were prepared by Fides. Finally, 
as appears from a copy of a letter from Fides dated 3rd 
July, 1956 (which we sent to the defendants on July 6, 
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1956), documentation of foreign holdings was furnished 
as part of the documents produced by Fides. If the de- 
fendants could demonstrate that these Fides statements 
do not completely answer the interrogatories addressed 
by them to Heydt, they have had ample time in which 
to raise the question in proper form. Defendants have 
not shown that any fact is or has been omitted. 


Answer to question 23 of the interrogatories addressed 
to Heydt. 


Defendants contend on this motion, possibly not entirely 
seriously, that the plaintiffs’ complaint should be dis- 
missed because the plaintiff had not answered question 
23 of the interrogatories addressed to him. This is, at 
best, a half-truth, since Heydt did answer interrogatory 
23, which was over 200 words long, initially, albeit not 
m extenso. There has now been a formal answer to 
question 23 of the interrogatories, duly sworn to before 
the U. S. Consul, which has been served upon the de- 
fendants. (A duplicate original is annexed hereto as 

Exhibit 2). This should render the issue moot. It 
1386 remains to be said, however, that the substance of 

the answer to this interrogatory has been given on 
several occasions to the defendants in the form of state- 
ments signed by Heydt, correspondence, and the volumin- 
ous documentation produced on the previously denied mo- 
tion by defendant to dismiss the complaint for non-discov- 
ery. Defendants’ present allusion to the highly technical 
defect in the previously submitted forms of the answer to 
interrogatory number 23, which in any case has been 
cured does not, it is respectfully submitted, warrant 
further discussion. 


In conclusion, it is respectfully submitted that Heydt 
has fully complied with the discovery order and that 
defendants’ motion should be, in all respects, denied. 


IRVING MOSKOVITZ 
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1387 EXHIBIT 1 TO 
MOSKOVITZ AFFIDAVIT 


Mr. Guido Torriani declares on his honour: 


My name is Guido Torriani, I live at Locarno, I am head 
of the Locarno Branch of the Union Bank of Switzerland 
with Office at Zurich. 


I have known Mr. Von der Heydt since 1937. He’ has 
the following accounts with our Branch: 


Personal account: 

opened September 3, 1937. | 
Trust account “Treuhandkoniv”: : 
US dollars, opened June 1, 1940, closed Nov. 20, 1943 
Sw. franes opened Aug. 8, 1940, closed Nov. 2, 1943 
Sw. francs “special” op. Apr. 28, 1942, closed Jan. 27, 1943 


In the year 1946 most of the documents relating to: the 
said accounts were taken by the Swiss authorities acting 
at the instigation of the US authorities. As far as I know 
the process initiated before the military court showed the 
complete innocence of Mr. Von der Heydt. It does: not 
result that the documents were returned to our Branch 
and I suppose that the Court kept them in its archives. 
The Swiss banks are bound by law to keep their books 
and documents for ten years and are allowed to destroy 
them there after. The latter is done regularly every year 
as a routine matter with all our books and documents 
reaching the 10 years’ limit. It was also done with the 
books and documents relating to the account of Mr. Von 
der Heydt. That is the reason why we were not able 
to respond to the request of Mr. Von der Heydt. Our 
archives contain no documents or books of the period 
asked for, there is nothing we could photostat and send 
to New York. 


GUIDO TORRIANI 
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standing that following a study of the enclosed material, 
a further conference will be arranged at your convenience. 


1. Mr. Torriani, Manager of the Locarno Branch of 
the Union Bank of Switzerland, who has been Manager 
of the Union Bank of Switzerland since 1937, has been 
requested to and has submitted a statement concerning 
the account of Mr. von der Heydt, from which the pay- 
ments under consideration were made. As appears from 
the statement, dated April 12, 1951, together with the 
supplementary statement dated April 20, 1951, copies of 
which, with translations, are annexed hereto, Mr. Tor- 
Tiani was fully advised as to all banking transactions 
engaged in by Mr. von der Heydt with his Branch, Mr. 
Torriani knew from the very beginning that Mr. von der 
Heydt was acting for the Thyssen Bank and for that 
reason the account was not opened as a personal account 
but under the express designation of “trust account”. 
Mr. Torriani further confirmed that the payments were 
of such kind that his bank would have without hesita- 
tion made the same type of payments if the same orders 
had been given by the Thyssen Bank directly to it for 
an account standing in its name. 


In connection with the investigation of this matter, the 
question was raised as to whether or not Mr. von der 
Heydt had instructed the bank to withhold any informa- 
tion with respect to this account. Mr. Toriani confirms 
that the first inquiry came from the Swiss Federal Police, 
and that the bank, as a matter of principle and in con- 
formity with Swiss banking laws, did not give any in- 
formation because the officer in question did not prove his 

authority to receive the information. 


1391 On the same day when the bank advised Mr. von 

der Heydt, the latter stated voluntarily that he had 
no objection to having his name given or to any other in- 
formation being given. Further, in confirmation of the 
above, when the Irving Trust Company in New York re- 
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quested the Union Bank of Switzerland, Locarno, to: give 
the name of the remitter, not only did the Union Bank, 
upon the consent of Mr. von der Heydt, disclose his 
name, but, further, that payments were made on behalf 
of a bank in Berlin. There is annexed hereto a photo- 
static copy of exchange of cables between the Irving 
Trust Company and the Locarno Bank of Switzerland, 
the first being dated November 5, 1943 and the reply 
thereto November 19, 1943. 


Mr. Torriani further confirms, that payments nade 
both prior to and subsequent to 1941, when the Sécond 
World War broke out, were made in exactly the same 
way; the bank knew, as always, that the money was sent 
to Mr. von der Heydt by the Thyssen Bank, and for- 
warded the names of the beneficiaries to the ‘as igi 
banks involved. 


2. Confirming that the Union Bank of Switzerland 
was fully informed as to the source as well as the re- 
cipients of the payments involved, there is also annexed 
hereto signature cards with respect to the account, show- 
ing that it was a trust account, and further showing 
that persons other than Mr. von der Heydt had authority 
to sign on said account, so that in case of his death the 
proper disposition of the fund could be made. As a mat- 
ter of fact, the second signature cards dated October 8, 
1943 conferred signing authority upon the managers of 
the Thyssen Bank itself, as indicated by the photostatic 
copy of the copy of the letter from the files of the Union 
Bank dated on the same day. Both Mr. Lubke and Mr. 
Ritter, directors of the bank, and Mr. Schlessiger, Pro- 
kurist, were authorized to sign on this account. 


3. The list of payments made by Mr. von der Heydt 
shows that only four payments were made to the United 
States—one on July 29, 1940, two on September 9, '1940, 
and one on March 4, 1941. The total amount involved 
in all these payments aggregated $3,800. The Union 
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EXHIBIT 2 TO 

MOSKOVITZ AFFIDAVIT 
See Answer of Eduard von der Heydt 
to Interrogatory No. 23 (J.A. 365) 
1389 EXHIBIT 3 TO | 
MOSKOVITZ AFFIDAVIT 

TO Fred Ludwig, New York: 


July 29, 1940 $2.000.— = Fr. 8.800.— 
to Carl Reuper, New York: 
September 9, 1940 $1.300.— = Fr. 6.393.530 | 
to Eric Wedemeyer, New York ! 
September 9, 1940 $ 500.— = Fr. 2.000.— 


to Dr. Ivan Lissner, Shanghai 
November 5, 1940- 


November 8, 1941 $19.000— = Fr. 8$2.726.07 
March 22, 1942 Fr. 72.000.— 
September 30, 1942 Fr. 15.000.— 
to Paul Fidrmuc, Porto: i 
August 24, 1940- 
October 22, 1940 Esc. 105.000.— = Fr. 18.520.40 


to Dr. K. Abshagen, Porto: 
December 13, 1940 Esc. 9.950.25 = Fr. 1.745.70 


to Franz Jung, Budapest: 
July 30, 1940- 
November 20, 1941 
Pgo 52785 & Fr. 3.950.— = Fr. 50.785.79 
January 29, 1942- 
January 13, 1943 : 
Pgo 7800, Rest Fr. = Fr. 23.584.06 4 


to H. Hermkes, Mexico City: 
September 9, 1940- 
December 29, 1941 $4.850.— = Fr. 21.254.47 : 
January 17, 1942 $ 500.— = Fr. 2,232.50 7 
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to G. Nicolaus, Mexico City: 
September 14, 1940- 


May 23, 1941 $35.000.— = Fr.151.775.12 
to Dr. K. Kleczkowski, Istanbul: : 
July 31, 1942- 
August 3, 1942 Ltqs 1200.— = Fr. 4.117.20 


to Otto Mayer, Istanbul: 
September 23, 1942- | 
January 12, 1943 Ltqa 1800.— = Fr. 6.134.15 


to Emil Maas, Barcelona: 1 
October 31, 1942 Ptas 2000.— = Fr. 882.40 
to M. Jacquemin, Geneva: : 
March 21, 1942 = Fr. 12.500.— 
1390 GRAUBARD & MOSKOVITZ : 
EXHIBIT 4 TO 


MOSKOVITZ AFFIDAVIT | 

June 7, 1951 
Office of Alien Property Custodian | 
Department of Justice 


First Street & Indiana Avenue N.W. 
Washington, D. C. 


Attention of Mr. Henry Hilken 


Re: Edward von der Heydt 
Dear Sirs: 


Pursuant to our conference on Tuesday, June 5th, there 
is submitted herewith additional material in connection 
with the applications filed on behalf of the above-men- 
tioned applicant, which it is respectfully requested should 
be deemed to be added to said applications in support 
thereof. Further, the writer wishes to confirm the under- 
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standing that following a study of the enclosed material, 
a further conference will be arranged at your convenience. 


1. Mr. Torriani, Manager of the Locarno Branch of 
the Union Bank of Switzerland, who has been Manager 
of the Union Bank of Switzerland since 1937, has been 
requested to and has submitted a statement concerning 
the account of Mr. von der Heydt, from which the pay- 
ments under consideration were made. As appears from 
the statement, dated April 12, 1951, together with the 
supplementary statement dated April 20, 1951, copies of 
which, with translations, are annexed hereto, Mr. Tor- 
riani was fully advised as to all banking transactions 
engaged in by Mr. von der Heydt with his Branch, Mr. 
Torriani knew from the very beginning that Mr. von der 
Heydt was acting for the Thyssen Bank and for that 
reason the account was not opened as a personal account 
but under the express designation of “trust account”. 
Mr. Torriani further confirmed that the payments were 
of such kind that his bank would have without hesita- 
tion made the same type of payments if the same orders 
had been given by the Thyssen Bank directly to it for 
an account standing in its name. 


In connection with the investigation of this matter, the 
question was raised as to whether or not Mr. von der 
Heydt had instructed the bank to withhold any informa- 
tion with respect to this account. Mr. Toriani confirms 
that the first inquiry came from the Swiss Federal Police, 
and that the bank, as a matter of principle and in con- 
formity with Swiss banking laws, did not give any in- 
formation because the officer in question did not prove his 

authority to receive the information. 


1391 On the same day when the bank advised Mr. von 

der Heydt, the latter stated voluntarily that he had 
no objection to having his name given or to any other in- 
formation being given. Further, in confirmation of the 
above, when the Irving Trust Company in New York re- 
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quested the Union Bank of Switzerland, Locarno, to give 
the name of the remitter, not only did the Union Bank, 
upon the consent of Mr. von der Heydt, disclose his 
name, but, further, that payments were made on behalf 
of a bank in Berlin. There is annexed hereto a photo- 
static copy of exchange of cables between the Irving 
Trust Company and the Locarno Bank of Switzerland, 
the first being dated November 5, 1943 and the reply 
thereto November 19, 1943. 


Mr. Torriani further confirms, that payments lie 
both prior to and subsequent to 1941, when the Second 
World War broke out, were made in exactly the same 
way; the bank knew, as always, that the money was sent 
to Mr. von der Heydt by the Thyssen Bank, and for- 
warded the names of the beneficiaries to the as eat 
banks involved. 


2. Confirming that the Union Bank of Switerland 
was fully informed as to the source as well as the re- 
cipients of the payments involved, there is also annexed 
hereto signature cards with respect to the account, show- 
ing that it was a trust account, and further showing 
that persons other than Mr. von der Heydt had authority 
to sign on said account, so that in case of his death the 
proper disposition of the fund could be made. As ai mat- 
ter of fact, the second signature cards dated October 8, 
1943 conferred signing authority upon the managers of 
the Thyssen Bank itself, as indicated by the photostatic 
copy of the copy of the letter from the files of the Union 
Bank dated on the same day. Both Mr. Lubke and Mr. 
Ritter, directors of the bank, and Mr. Schlessiger, Pro- 
kurist, were authorized to sign on this account. 


3. The list of payments made by Mr. von der Heydt 
shows that only four payments were made to the United 
States—one on July 29, 1940, two on September 9, 1940, 
and one on March 4, 1941. The total amount involved 
in all these payments aggregated $3,800. The Union 
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Bank of Switzerland, upon request, has furnished photo- 
static copies of the payment instructions which it re- 
ceived from Mr. von der Heydt to make these payments, 
and photostatic copies of same are annexed hereto. It 
should be especially noted not only that the amounts in- 
volved were small but that the payments were occasional, 
and not repetitive, and made in routine banking form 
and in full detail. The cable of the Irving Trust Com- 
pany further confirms that the exact names of the re- 
cipients were given; further, that the payment did not 
take place in war time and, in fact, long prior to any 
applicable freezing regulation, so that there was not in- 
volved any attempt to evade foreign funds controls. 


In checking the list of payments which are outlined 
in the files previously submitted by the undersigned to 
you, it will be noted that the last payment made was 

January 13, 1943. 


1392 This is mentioned only because the suggestion had 

been made that the payments by Mr. von der 
Heydt were stopped because of the fact that the bank 
was bombed and no further payments were offered to 
von der Heydt to be made. On the contrary, as may be 
indicated below, the bank was first bombed in November 
1943, at least ten months thereafter. 


4. Finally, the writer, together with Swiss counsel, 
met with Mr. Lubke and his adviser, during the course 
of which certain questions were asked of Mr. Lubke and 
notes taken in German by Swiss counsel and a stenog- 
rapher. We submit herewith the substance of the an- 
swers to the questions which were put to Mr, Lubke. The 
evidence given by Mr. Lubke was deemed pertinent, in- 
asmuch as the basic point raised at our previous meet- 
ings was whether Mr. von der Heydt knew, at the time 
that he made the payments involved, as to the real nature 
and purpose of the same, the writer having been ad- 
vised if there were not such knowledge, there would be 
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no basis for considering retention of the assets involved 
in the applications. 


In brief, Mr. Lubke had outlined his relationship to 
Mr. von der Heydt, Mr. von der Heydt‘s previous rela- 
tionship with the Thyseen Bank, his political views, and 
his financial condition. Mr. Lubke then further detailed 
his request to von der Heydt to make these payments. 
The only advice given was that confidential payments 
were concerned, Mr. Lubke had stated categorically that 
he never knew himself what purpose the payment orders 
had, and therefore never did or could have communicated 
any such purpose to Mr. von der Heydt. He further 
outlined the way in which the payments were handled; 
that they were handled as any regular bank remittance 
through regular banking channels, with the usual ex- 
change clearances, ete., and that von der Heydt handled 
these payments likewise in a regular banking way. He 
confirmed, further, that von der Heydt did not do this 
for any financial or other consideration, but merely as a 
favor to him, and it was later on that Mr. von der Heydt 
asked to be reimbursed for his expenses, and at Lubke’s 
suggestion von der Heydt charged a banking commission 
which was not more than one-tenth to two-tenths of a 
percent. In this connection it should be noted that this 
amount was less than what the Union Bank charged for 
remitting these payments. The writer is informed by 
the bank that the charge made was one-quarter to one- 
half percent. | 


With respect to the question as to the occasion | the 
the cessation of these payments, Mr. Lubke was unable 
to recollect whether they were stopped because von der 
Heydt had refused to carry out any further instructions, 
or whether because the Thyssen Bank was ere pase 
payments through other channels. 


Mr. Lubke further advised that as a result of five 
during a bombing, all of the files were caste and 
the building entirely demolished. : 
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In summary, it is submitted that all of the evidence 
in the case, including the judgments of the Swiss Court 
and all the details therein contained, were voluntarily 
submitted by the applicant or on his behalf; in any 
event, the writer is not aware of any material fact which 
was not voluntarily disclosed in this fashion, and that 
all points upon which information was requested were 

supplied, and that the investigation which the De- 
1393 partment conducted did not disclose any material 
fact at variance with that submitted by the applicant on 
his behalf. 


The writer respectfully suggests that on the basis of 
_all the evidence submited (and there does not appear to 
be any “legal evidence” or any substantial evidence to 
the contrary), the applicant did not know and was not 
informed of the nature of the payments nor of the ac- 
tivities of the recipients, nor had there been any motive 
ascribed to the applicant for knowingly making such 
payments. Rather as Mr. Lubke stated, Mr. von der 
Heydt acted in these matters as a favor to him, bearing 
in mind his long relationship with him and with August 
Thyssen, the owner of the bank, who lived in Locarno. 


The writer is not aware of any practice or case which 
would justify any adverse action on the pending appli- 
cations; on the contrary, any such adverse action would 
be a departure from such policy or practice since it 
would mark for the first time, at this late stage in the 
history and development of control of foreign property, 
that the assets of a Swiss citizen residing in Switzer- 
land would be adversely affected because of the alleged 
activities of the applicant, in a case where there is not 
the slightest suggestion of any “cloaking” or holding of 
property directly or indirectly for the benefit of an en- 
emy. In fact, many well known subjects in a similar 
category were released, notwithstanding their activities 
in or on behalf of Germany. 
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It is respectfully submitted that the foregoing infor- 
mation, together with the exhibits attached, be made part 
of the above-mentioned applications and that the said 
applications be approved. 


Very truly yours, 


GRAUBARD & MOSKOVITZ 
By 


Enels. 
IM :TAJ 


1394 EXHIBIT 5 TO MOSKOVITZ AFFIDAVIT 
COPY 


GRAUBARD & MOSKOVITZ 
115 Broadway 
New York 6, N. Y. 


September 17, 1956 


Office of Alien Property 
Washington 25, D. C. 


Attention: Mr. Baum 


Re: Von der Heydt v. Brownell 
Gentlemen: 


In accordance with our discussion on Thursday last, 
we have today sent to Mr. Alk’s office a portion of our 
office files consisting of photostatie copies of letters be- 
tween the Union Bank and Baron von der Heydt, : aie 
varying dates from 1940 to 1942. 


We have similarly sent to Mr. Alk’s office, to be: made 
available to you, a folder captioned in Dutch, correspond-’ 
ence with Baron von der Heydt from October 21, 1940 
to May 16, 1944. This material was received by | us on 
Friday from Prof. Russel. 
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Finally, we have also sent to Mr. Alk’s office, to be 
made available to you, two folders containing miscel- 
laneous correspondence and documents which were in the 
possession of Dr. Treadwell, who had submitted them 
as evidence before the Swiss Military Court. 


Very truly yours, 


Graubard & Moskovitz 
By PETER N. SCHILLER 
PNS/ew 


1395 EXHIBIT 6 TO MOSKOVITZ AFFIDAVIT 
FIDES UNION FIDUCIAIRE 


* e * 2 
Zurich, August 20, 1956 


Messrs. Graubard & Moskovitz 

to the attention of Mr. Y. Moskovitz 
New York 6, N. Y. 

115 Broadway 


Dear Sirs, 
re: Heydt v. Brownell 


We refer to the enclosed letter informing you of the 
dispatch of the last parcel with photostatic copies and 
documents (list no. 39). 


With this dispatch the order of the United States Dis- 
trict Court is fulfilled as far as it concerns the docu- 
ments to be supplied by our firm. We wish to point out 
that the supply of these documents caused us much work 
and costs. 


We further confirm that we have sent you now all doc- 
uments relating to the plaintiffs or to property held for 
the account of or owned by plaintiffs in the enumerated 
countries, including shares of stock in corporations in- 


at 


e 4 


s 


s 
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eorporated in such countries, and including correspond- 
ence or copies thereof relating to or with any of the 
plaintiffs, all for the period from September 1, 1939 to 
and including the year 1945, with the exception of the 
bookkeeping sheets of Ratio S.A. and the records which 
were kept for the account Libertas with Guaranty Trust 
Company of New York, New York. We revert jin this 
matter to our letter, dated July 3, 1956, the last para- 
graph of which reads as follows: 


“As already mentioned before, the detailed Helene: 
sheets will give you a precise view of the situation 
and the business activities of Ratio S.A. It would 
cause much work to have photostatic copies made 
of the bookkeeping sheets for the years 1939/1945 
and to send same to you. We therefore request you 
to ask the Administration whether they would not 
renounce to our sending the bookkeeping material. 
We hope that they will answer positively to our re- 
quest in consideration of the many documents and 
balance-sheets sent to you”. ! 


We are, dear Sirs, 
Yours very truly 


FIDES 


Union Fiduciaire 
Enel. ! 
£ * * * 
1403 Filed Sept. 20, 1956 
& Ld * * 
AFFIDAVIT 


GEORGE MARIE GABRIEL HENRI RUSSEL and 
Mrs. MARGARETA B. M. HUYER-van RIJNBERK, 
either being duly sworn, depose and say, all so far 
as they are concerned: ! 
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The photostatic copies concerning Civil Action No. 941- 
54 Re: von der Heydt, enclosed in the letter of Messrs. 
Graubard & Moskovitz of September 5, 1956, came duly 
to hand. 


These copies show once again that Mr. Charig has per- 
formed his task in a manner which we can call hardly 
sympathetic and which we moreover deem incorrect. Ad- 
mittedly he enumerates the facts formally juridically, 
but he omits to put these facts in the right light. Due 
to this, his statements may easily give an outsider (even 
including the impartial judge) the impression that Eduard 
Baron von der Heydt has not cooperated in the execu- 
tion of the judgment of Judge Edward A. Tamm, who 
decided that certain books and documents were to be 
produced. Mr. Charig’s statement may give the im- 
pression that Baron von der Heydt not only has not 
cooperated but has even resisted the decision, so far as 
the production of books and documents situated in the 
Netherlands is concerned. Mr. Charig’s statement may 
create the same impression with regard to Professor 
Russel personally and/or Mrs. Huyer. 


We are resentful of the innuendoes against Baron von 
der Heydt, and ourself, which the American Government 
has made. It may be wondered why the Government has 
once again moved to dismiss the case of Baron von der 
Heydt because of claimed non-production of documents. 
The reason can be that the Government is shaky and is 
afraid that the judge will decide on the claim of the 
plaintiff, ie. of the gist of the matter, the essence of it, 
the justice of the plaintiff’s demand. 


First of all we wish to point that that Professor Russel 
is an independent Netherlands lawyer, who has to ob- 
serve the obligations arising from the Netherlands law 
and from the code of ethics of the Netherlands legal pro- 
fession. A decision from an American or any other 
judge in a civil action between two other persons cannot 
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alter or remove these obligations resting on a Nether- 

lands lawyer. As is shown by the documents in your 

possession, Baron von der Heydt was not competent to 

give Professor Russel binding orders to produce books 

or documents, nor to allow inspection thereof, for, the 

very reason that he had no power of disposal of these 
books and documents. 


1404 The Von der Heydt’s Bank was liquidated i in 1942; 

Professor Russel was the only remaining liquida- 
tor; the records of this Bank had not passed into the 
possession of Baron von der Heydt or of the Interna- 
tionale Kunstvereniging N.V. These records were in 
Professor Russel’s possession as liquidator; they had to 
be and to remain in his possession. Admittedly it sub- 
sequently appeared that through various causes part of 
the old books and correspondence of the Bank wrongly 
were still in filing cabinets and in another cabinet in 
the office of the Internationale Kunstvereniging at Zand- 
voort. However, this improper situation was known 
neither to Professor Russel nor to Mrs. Huyer. ‘The 
latter was not acquainted with the old affairs. At any 
rate Professor Russel was the sole person lawfully’ en- 
titled to the eustody also of the old records which were 
still in Zandvoort. Once Professor Russel had decided 
nevertheless to allow inspection of the books and docu- 
ments, Miss Ruijgrok and Professor Russel assisted Mr. 
Charig and his accountant Mr. Brandhof in every possi- 
ble manner. The reason why Professor Russel had ulti- 
mately decided to produce the records is that in the 
Netherlands there is not any judicial body that can de- 
termine the question whether he had power to produce 
the books ete. and that on the other hand Baron von der 
Heydt, Mr. Moskovitz and Dr. Gutstein kept insisting on 
production of all the records. In consequence Profes- 
sor Russel felt it to be a burden on his conscience if he 
kept up his refusal and by so doing might become the 
cause that Baron von der Heydt would lose his just 
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cause against Herbert Brownell Jr., Attorney-General of 
the United States of America, and Irving Priest, Treas- 
urer of the U.S.A. Mr. Charig could and should have 
stated in his affidavits that Miss Ruijgrok and Professor 
Russel gave him and Mr. Brandhof the most compre- 
hensive help, that Professor Russel and Miss Ruijgrok 
assisted in looking for and sorting out the books at 
Zandvoort, and took these two gentlemen and the books 
in Professor Russel’s car from Zandvoort to the office of 
Mr. Brandhof at Amsterdam, ete. He stated that Miss 
Ruijgrok and Professor Russel delivered him two trunks 
containing completely unsorted books and papers over 
in Munich on April 20, 1956. He omits to state, how- 
ever, that it was absolutely impossible for Professor 
Russel and Miss Ruijgrok to sort out these papers in a 
few days’ time. He knew from Professor Russel’s in- 
formation that he (the latter) had found these papers a 
few days before in complete disorder in all kinds of 
cabinets at Zandvoort. 


It appears from affidavits (photostats) that so far Pro- 
fessor Russel has not produced a file containing corre- 

spondence between Baron von der Heydt and Pro- 
1405 fessor Russel during the period October 21, 1940/ 

May 16, 1944, although Baron von der Heydt had 
sent Professor Russel this correspondence by his letter 
of August 5, 1955. A photostatic copy of the said letter 
of August 5, 1955 from Baron von der Heydt is included 
in the documents which Mr. Moskovitz sent to Professor 
Russel. Professor Russel had written to Mr. Moskovitz 
already before that he did not possess this correspond- 
ence, at any rate could not find it. Professor Russel in- 
deed remembered that Baron von der Heydt had sent 
him something of the kind at the time, but it was im- 
pessible for him to trace what documents they were and 
where they had gone. Professor Russel could not deter- 
mine whether the missing correspondence of October 21, 
1940/May 16, 1944 was among the papers which he had 
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handed over to Mr. Charig at Munich and presumed 
more or less that this was the ease. Many miscellaneous 
papers were among the correspondence in two big eases, 
Professor Russel handed over to Mr. Charig at Munich, 
and it could have happened that the missing sormeapont 
ence was among the papers. 


Professor Russel has now seen from one of the shoto- 
static copies that he had written to Baron von der Heydt 
on December 21, 1955: 


“You know that I have taken out part of the corre- 
spondence, because somebody with evil intentions might 
be able to misuse it. It may perhaps be superfluous, but 
in any case it is impracticable for Dr. Gutstein to Eee 
all the correspondence”. 


From this Professor Russel now remembered that he 
had stored away separately all the correspondence from 
October 21, 1940 to May 16, 1944, and had kept apart 
some of it to discuss it with Dr. Gutstein. There was no 
sense in giving him all these documents for perusal, be- 
cause several of them were in the Dutch language. 
Through the circumstance, however, that it appeared 
again and again that Dr. Gutstein had no time to speak 
with Professor Russel, for which reason Professor Rus- 
sel actually discontinued his connection with Dr. Gutstein 
for a considerable time, the correspondence covering Oc- 
tober 21, 1940/May 16, 1944 was remained unheeded. 
After receipt of Mr. Moskovitz’ last letter Professor 
Russel found it, after a lot of searching, in his private 
house, where he had put it to take along to Zurich. When 
Dr. Gutstein did not answer Professor Russel, he ‘(the 
latter) forgot to take it back to his office. It igs re- 
grettable that, due to this, these documents were not sub- 
mitted, although Baron von der Heydt had explicitly re- 
quested Professor Russel to produce them. : 
Professor Russel have sent to Mr. Moskovitz to day' this 
old “Correspondence with Baron von der Heydt during 
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the war”, as stated on the file made at the time when 

he received these documents from Baron von der Heydt. 

This file contains all the documents without exception 
which Baron von der Heydt sent him. 


1406 Below Professor Russel is giving a survey of some 
events that occurred in the course of time: 

August 5, 1955: On this date Baron von der Heydt sent 

Professor Russel the correspondence conducted between 

him and Professor Russel in the period of October 21, 

1940/May 16, 1944; 


December 21, 1955: On this date Professor Russel wrote 
Baron von der Heydt that he had removed part of the 
correspondence (to discuss with Dr. Gutstein) because 
somebody with evil intentions might be able to misuse it. 
’ March 1 and March 2, 1956: Mr. Charig and Mr. Brand- 
hof vainly try to obtain inspection of books and papers 
at Professor Russel’s office. 


April 3, 1956: Mr. Charig and Mr. Brandhof receive 29 
books and 4 files of correspondence from Miss Ruijgrok 
and Professor Russel at the office of Professor Russel. 


April 6, 1956: Professor Russel makes Mr. Charig and 
Mr. Brandhof the proposition to make a search them- 
selves for books and papers at the office in Zandvoort. 


April 9, 1956: Following this, Mr. Charig and Mr. Brand- 
hof make an investigation at Zandvoort, at which Miss 
Ruijgrok, Mrs. Huyer en Professor Russel are present. 
Miss Ruijgrok and Professor Russel take Mr. Charig 
and Mr. Brandhof in Professor Russel’s car to Amster- 
dam with all the books and papers found, where the 
books and papers found are left for examination. 


April 14, 1956: Miss Ruijgrok and Professor Russel make 
a very thorough repeated search at the office at Zand- 
voort, because Mr. Charig had written Professor Russel 
on April 10, 1956 that numerous documents were still 
missing. 
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April 17, 1956: Professor Russel inform Mr. Charig that 
on April 14, 1956 he again found large numbers of se al 
ments and held them at his disposal. 


April 18 and 19, 1956: Telephone talks concerning | the 
documents found with Mr. Charig (who was meanwhile 
back in Munich). 


April 20, 1956: Miss Ruijgrok and Professor Russel take 
two big cases chockful of books and papers by plane to 
Munich, because Mr. Charig stated that these books had 
been produced too late, for he could not once more 
travel to Amsterdam. 


September 4, 1956: Professor Russel informs Baron von 
der Heydt by letter of this find of September 4, 1956. 
September 12, 1956: Professor Russel sends the corre- 
spondence found (October 21, 1940/May 16, iad to 
Graubard & Moskovitz. 


Professor Russel never asked Mr. Charig a detailed 
statement of the books and papers he handed over at 
Zandvoort, at Munich and so on. 


1407 For this reason Professor Russel presumed waguely 

(more or less) that he jointed perhaps the corre- 
spondence of the period of Ocotber 21, 1940/May '16, 
1944 to the books and papers which Miss Ruijgrok and 
Professor Russel toke in hot haste by plane to Munich. 
Professor Russel have still not received back the books 
and papers which he took to Munich! 


Mr. Charig states that during the search on April 9, 
1956 all the papers were present in well-ordered state in 
the filing cabinets at Zandvoort. By this he wants: to 
assert that no documents got lost in consequence of war 
actions and removal. Mr. Charig’s statement is incom- 
plete and incorrect. What was in the filing cabinets in- 
deed looked well-ordered, but not everything that had 
been present was in the filing cabinets. Mr. Charig 
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moreover cannot judge what there had been. This has 
become clear among other things from the two big cases 
containing papers which he received in Munich on April 
20, 1956. 


On April 20, 1956 Mr. Charig promised Professor Rus- 
sel in Munich that he would hand him back the books 
and papers at Professor Russel’s office at Amsterdam 
within one month. Up to this moment the books etc. have 
not come back, although Professor Russel requested him 
a considerable time ago to return them. 


In conclusion Professor Russel wish emphatically to 
point out that it is contrary to every international usage 
in lawyers’ circles that a lawyer produces documents 
from his dossier or files. 


The cooperation which Mr. Charig has had from Baron 
von der Heydt and Professor Russel, and from Mrs. 
Huyer too, is so far-reaching that the manner in which 
he has worded his statements impresses us very dis- 
agreeably. We wonder whether in this action the aim is 
Justice or rather Power. 


Finally we say that we have made available to Mr. Charig 
for inspection all of the books of account, records, cor- 
respondence and other documents of the Von der Heydt’s 
Bank, of Baron von der Heydt and of the Internationale 
Kunstvereniging N.V., and all books of account, records, 
correspondence and other documents in our possession, 
relating to those two companies and to any other busi- 
ness of Baron von der Heydt, all for the period from 
September 1, 1939, through the year 1945, self-evident 
so far as we were conscious of the existence (or of the 
possession) of those books, documents, records etcetera. 
We state that we have no missing papers of knowledge 
of them (with the exception of the correspondence in the 
period of October 21, 1940/May 16, 1944 between Baron 
von der Heydt and Professor Russel; the correspond- 
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ence mentioned, Professor Russel sents hereby.), that 
they are not among papers in our custody, that 
1408 since the beginning of the civil action No. 941-54 
we have not removed any papers (except in error 
the correspondence October 21, 1940/May 16, 1944 men- 
tioned, not in order to hold back those documents, ‘but 
exclusively to discuss with Dr. Gutstein in such a way 
as has been explained above) and that if papers are 
missing we do not know what happened to them. 


We declare consequently (with due allowance for all! the 
above-mentioned) that we have made available all of: the 
documents, which we had, to Mr. Charig and that to ,our 
knowledge no other documents are in existence. We 
think that if any documents are missing, they have been 
lost over the course of the years. We are convinced in 
our own mind that Baron von der Heydt himself has no 
other documents. 


What happened to the items mentioned on page 4 and 
the top of page 5 of Mr. Charig’s affidavit of Juli 5, 
1956, I and Mrs. Huyer can only say that we have no 
knowledge of them if they are still missing. We have 
produced all documents, books and so on which we have 
found. 


We affirm the exactness and exactitude of the above- 
mentioned so far as we are concerned. 


Amsterdam, September 11, 1956. 


1399 Filed Sept. 20, 1956 
AFFIDAVIT 


EDUARD von der HEYDT, being duly sworn, cep 
and says: 


I received a photostat of the motion of the Deiertent 
of Justice of August 28, 1956, of the Affidavit of Mr. 
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Charig of July 5, 1956 with enclosures and of the Affi- 
davit of Mr. Albion W. Fenderson of August 27, 1956 
with enclosures and wish to state the following: 


a) To begin with I wish to declare in general that I 
submitted all the documents and files which were in 
my possession and whose production was required, 
that, if certain documents should be missing, they 
were not in my possession and I do not know where 
they are or what happened to them, that I do not 
keep files such as this is customary for a corpora- 
tion, but that from time to time I used to tear up 
letters, which, however, I did not always do systemati- 
cally; in certain cases I tore up more important 
letters and kept others which were hardly worth- 
while, 
but that I never destroyed or hid any documents in 
connection with this case. 


With respect to the documents sub items 1-3 which 
Professor Russel was to submit for inspection in 
Holland, I always did everything to comply with the 
Court Order: 


I, as well as my lawyers repeatedly requested Pro- 
fessor Russel to produce all the documents, which 
Professor Russel did although the production of the 
documents was connected with great difficulties due 
to the fact that only a small portion of them was in 
the possession of Professor Russel while the ma- 
jority was kept by the late bookkeeper, Mr. Hujier, 
after whose death nobody knew exactly where they 
were. According to an information recieved from 
Professor Russel, all the documents available had 
been handed out to Mr. Charig. I do not know where 
further documents possibly could be, whether and 
when they possibly had been destroyed or got lost. 
Since the respective books and documents were never 








d) 


d) 


f) 
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in my personal possession, I do not know what for- 
merly existed and what did not exist. 


1400 c¢) With respect to the documents of the Un- 

nion Bank of Switzerland, I gave explicit in- 
structions to the effect that all documents of the 
main office and of the branch offices, as far as they 
are seized by the Court Order, are photostated and 
that the photostats are sent to New York. The 
Union Bank of Switzerland repeatedly informed, me 
and to my knowledge also clearly informed the Court 
that this request has been complied with. They gen- 
erally destroy the files after ten years and did so in 
this case. Before 1951, in connection with my, ap- 
plication for unblocking by the Office of Alien Prop- 
erty, the relevant Union Bank papers were supplied 
to the Office of Alien Property. I myself have no 
copies of such documents, nor does the Union Bank 
have any more so that, as far as Union Bank docu- 
ments are concerned, the only copies available are 
those which the Office of Alien Property already has. 
Most documents of the Locarno Branch of the Union 
Bank to my knowledge were confiscated at the time 
by the Swiss Military Court, and after my acquittal 
they were neither returned to me nor to my attor- 
ney. The few documents which were returned to my 
attorney were also submitted to the Office of Alien 
Property. 


I also repeatedly authorized the Aisdeesidintedne 
Bank to hand out all the required documents to the 
Office of Alien Property, which, as far as I know, 
they did. 


All the documents which were in possession of the 
Fides Union Fiduciaire at my explicit cee | were 
also made available. 


I have also sent all the documents which were au my 
perseual possession; in fact, I sent much more ‘than 
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required, for the separating of the requested from 
the unrequested documents would have been very 
time-consuming and would have meant a great effort 
which my weak health would not have been able to 
endure. I wish to recall that the requests for pro- 
duction of documents happened to come in at a time 
when I was ill with a ’flu and subsequently with 
pneumonia. In view of my generally weak state of 
health and my age, these illnesses were extremely 
serious, I recovered only very slowly and am still 
ailing now. For months I therefore could not at- 

tend to my affairs at all or for very brief 
1401 moments only. Thus, to begin with, I had my 

secretary simply send off what she could find. 
Only lately I was able to search myself for further 
files and I expedited immediately to New York what 
I found convinced myself that in fact nothing else 
existed. 


All my files containing letters and other documents, 
even of late, are incomplete since, as a private per- 
son, I did not care for complete folders. Many let- 
ters were filed immediately, others I carried along 
with me, filed them after they had been replied to 
or else tore them up and discarded them. Depend- 
ing on whether my secretary knew of such an in- 
coming letter or not, she put a note in the folder to 
the effect that I had taken out the respective letter, 
but even this was not done with regard to all the 
letters. Therefore, as much as I would like to, I 
cannot submit complete folders and do not know 
what happened to certain letters or files 10 or more 
years ago. This would be possible only if my pri- 
vate bookkeeping were set up similarly to the book- 
keeping of a business enterprise. 


In particular with respect to the fact that with my 
letter of August 5, 1955 I sent my correspondence 
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with Professor Russel during the years 1940 until 
1944 to the latter, the Affidavit of Mr. A. W. Fen- 
derson is only a fragmentary reproduction of the 
contents of my letter the translation of which, more- 
over, is not entirely correct. This is what I wrote: 


“Some time ago I wrote to you that 23 questions 
were submitted to me by the Department of 
Justice, which I have to answer. These also 
contain the question whether I had had some cor- 
respondence with you. I answered this question 
in the affirmative. However, in order to be sure, 
I enclose the respective correspondence which 
dates from October 21, 1940 until i 16, 
1944 . 


In this same letter I furthermore explicitly author- 
ized Professor Russel to submit this correspondence. 
Why so far he failed to do so despite my author- 
izing him is incomprehensible to me. 


Therefore, there can be no question of my a ieee 
to hide this correspondence. By sending it over to 
him, I merely wanted to remind Professor Russel 
of the contents of the correspondence we had ex- 
changed, for at that time it already dated 15-10 years 
back and nobody can recollect in detail facts which are 
that old. This is meant with the expression “in 
order to be sure”. 


1402 It is evident from my statements that'T en- 

deavoured in every respect to comply with the 
requirements of the Court Order and I do not under- 
stand how in the Affidavits of Mr. Charig and Mr. 
Fenderson any other intention could be ascribed to 
me. : 


Edward von der Heydt 
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1396 Filed Sept. 20, 1956 
AFFIDAVIT 


STATE OF NEW YORK ) 
CITY OF NEW YORK ) Ss. 
COUNTY OF NEW YORK ) 


PETER N. SCHILLER, being duly sworn, deposes 
and says: 


I am an attorney-at-law associated with IRVING MOS- 
KOVITZ, Esq., attorney for the plaintiffs herein and am 
familiar with the matters stated herein. 


On Thursday, September 13, 1956, I conferred at the 
office of Alien Property with Mr. Fenderson and Mr. 
Baum, attorneys for the defendants, with respect to doc- 
uments which had been furnished to the defendants by 
Mr. Moskovitz prior to the institution of this litigation, 
in connection with an application for the unblocking of 
property of plaintiffs in the United States. 


Messrs. Baum and Fenderson showed to me several 
file folders, which they stated contained the documents 
which had been submitted by Mr. Moskovitz in connec- 
tion with the unblocking. One of these folders contained 
an original letter dated June 7, 1951, addressed to the 
Office of Alien Property Custodian, Department of Jus- 
tice, by Mr. Moskovitz, together with exhibits. These 

exhibits, found in the defendants’ file, consisted for 
1397 the most part of photostatic copies of affidavits 

and of payment instructions given by Baron von 
der Heydt to the Union Bank of Switzerland, directing 
the Union Bank to transfer sums of money to individ- 
uals in the United States and elsewhere. 


On comparing the office files with respect to this letter 
and exhibits, which had been given to me by Mr. Mos- 
kovitz, with the file shown to me by defendants, I found 


a. 
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that a number of photostatie copies of such payment or- 
ders which were contained in Mr. Moskovitz’ office files 
were not to be found in the files shown to me by the de- 
fendants. The files shown to me by the defendants con- 
tained photostatic copies of all payment instructions 
made with respect to transferees in the United States of 
America and some payment instructions with respect to 
transferees elsewhere, but did not contain all of the pay- 
ment instructions to transferees outside the United States, 
which were found in the office files. | 
I also examined several additional files shown to me 
by defendants and did not find in those files the afore- 
mentioned extra copies of payment orders. I did, how- 
ever, find in the other files of defendants a large! num- 
ber of documents consisting of writings signed by Weitz- 
man, Cohn, Cable, Salmony, Katona, Woods, Tunshe Hu, 
Ravi, Huijer, Pepper, Candrion, Schey, Jacobi, Stiassny, 
Pontremoli, Vera von der Heydt, and the Swiss Compen- 
sation Office. On checking these documents again with 
those in our office files, I failed to find a large number 
of them in our office files. In addition to the documents 
listed above, there were present in the files shown to me 
by the defendants an additional considerable number of 
documents regarding the assets of plaintiff, documents 
which had similarly been submitted by Mr. Mosko- 

1398 vitz to the Office of Alien Property as long ago as 
1949. These documents also seemed to be missing 

from our office files. From an examination of the re- 
spective files and in view of the long period of, time 
involved, the extensive submission of documentary evi- 
dence to the Office of Alien Property before the com- 
mencement of this litigation, and the relatively informal 
nature of the contacts and conferences which took: place 
then, it is clear that both the defendants’ counsel and 
plaintiffs’ counsel may have over the course of time mis- 
laid certain documents or that their existence is in one 
copy only, which copy in some cases was found in de- 
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fendants’ counsel’s files and in some cases in plaintiffs’ 
counsel’s files. 


In view of the foregoing, plaintiffs’ counsel have made 
available to the defendant for examination all docu- 
ments in their office files, copies of which did not seem 
to be at this time in the possession of defendants’ coun- 
sel. Defendants’ counsel have similarly offered to make 
available documents in their files which had originally 
been furnished by plaintiffs’ counsel, but of which plain- 
tiffs’ counsel presently lacked copies. 


Sworn to before me this 18th day of September, 1956. 
PETER N. SCHILLER 


1409 Filed Sept. 21, 1956 


AFFIDAVIT 


STATE OF NEW YORE ) 
y ea.5 
COUNTY OF NEW YORK) 


PETER N. SCHILLER, being duly sworn, deposes 
and says: 


This affidavit is submitted to supplement the affidavits 
in opposition to the defendants’ motion to dismiss the 
complaint herein for alleged non-compliance with a dis- 
covery order. 


As stated in the affidavit of Irving Moskovitz, Esq., 
sworn to September 19, 1956, there was then en route 
from Switzerland an affidavit of Dr. George P. Treadwell 
to be submitted in opposition to the said motion of de- 
fendants. This affidavit of Dr. Treadwell, sworn to 
September 17, 1956, arrived in New York this morning, 
September 20, 1956, and is being submitted herewith. 
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Annexed to said affidavit of Dr. Treadwell is a photo- 
static copy of a letter dated September 15, 1956: which 
reads, in translation, as follows: 


1410 ‘‘Directory of the Federal Military Administration 
(Defense Department) 


Directory of the Federal Military Administration 2 
Directory of the Federal Military Administration | 


No. 98/17 v. 1946 


Cite this number in the answer 
Cite this number in the answer 
Cite this number in the answer 
By EXPRESS 3 
Bern, den 15, peprenibes 1956. 
An 

Herrn Dr. Treadwell 
Attorney 

Zurich 

Hofstrasse 126 


Handing out of von der HEYDT files 
Herr Doctor, 


I refer to your telephone call of today and slotieen 
that the Military Court’s files (re) von der Heydt, be- 
eause secret files are concerned, cannot be handed ‘a 


With highest regards, 


DIRECTORY OF THE FEDERAL MILITARY 
ADMINISTRATION (Defense are 


Military Law Division 


(Judge Advocate General) 
(sig.)”? 
Note: Matter in brackets supplied. 


* s & * 


s - 
. 


320 A 
1411 Attachment to Schiller Affidavit 


GEORGE P. TREADWELL, Attorney at law, with of- 
fices at Niischelerstrasse 44, Zurich, being duly sworn, 
deposes and says: 


I am an attorney duly admitted to the Bar of the State 
of Zurich, Switzerland. 


I was Counsel for the Defense in the procedure initiated 
against Mr. Eduard von der Heydt before the Military 
Court in Zurich, which court acquitted Mr. von der Heydt 
on May 19, 1946. 


On request of Mr. von der Heydt I asked the Federal 
Military Administration that the documents still in pos- 
session of the Court, including the files of the Union 
Bank of Switzerland, Locarno Branch, be handed out to 
me, or that IJ am permitted to take copies thereof, as 
Mr. von der Heydt needs those documents for another 
procedure. 


My request was denied. Photostat of the letter from 
the Federal Military Administration containing the de- 
nial and dated September 15, 1956 is attached hereto. 


/s/ George P. Treadwell. 


Filed Sept. 28, 1956 


REPLY AFFIDAVIT 


District of Columbia SS.: 


Albion W. Fenderson, being duly sworn, deposes and 
says: 


This affidavit is submitted in reply to the various 
opposing affidavits and documents submitted by plain- 
tiffs. 
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In defendants’ view there are two separate questions 
to be determined by the Court on the present motion for 
dismissal. The first is whether, as defendants allege in 
their moving papers, plaintiffs have failed to produce 
a considerable number of documents within their posses- 
sion, custody or control, as required by Judge Tamm’s 
order of February 8, 1956. The second is whether plain- 
tiffs may be permitted to continue to flout the orders of 
this Court and may be permitted to make production 
only after repeated hearings before the Court on suc- 
cessive motions to dismiss the complaint for ain fi to 
make the production required. 


It is established beyond argument, from the papers 
submitted on this motion, that the production of ‘docu- 
ments in this action is incomplete even at this late, date. 
It is clear also, that documents and records of the utmost 
materiality and relevancy remain unproduced. But plain- 
tiffs now categorically assert that no further documents 
will be produced, with the possible exception of docu- 
ments which they may obtain from the Swiss Police. 

The question is thus squarely presented whether 
1414 plaintiffs have in good faith produced all docu- 

ments required. We submit that plaintiffs have 
put themselves in a position where they must be penalized 
for failure to produce. | 


In outline, the situation is as follows: 


a). No production whatever was made until after 
Judge Tamm granted defendants’ original motion 
to dismiss for failure to comply with his order of 
February 8, 1956. 


: Thereafter, partial production was made belatedly 
and in piecemeal fashion. 


. When defendants notified plaintiffs that the — 
ments produced were incomplete or not in con- 





da). 


e). 


1 


g). 


h). 


1415 
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formity with the original order, plaintiffs repeat- 
edly asserted further documents did not exist. 


Despite such denials, plaintiffs nevertheless pro- 
duced some additional documents. 


Three weeks after this motion was filed specifying 
the documents still unproduced, plaintiffs, despite 
earlier denials, produced other documents, some of 
which had been in their files for several years. 


The documents attached to the moving papers (Ex- 
hibit 17 and 17a) and to this affidavit (Exhibits 
A, B, C, D) establish that plaintiffs have with- 
held documents during the pendency of this action 
and while demands for production were being 
pressed. Plaintiffs have thus demonstrated that 
they have no intention of complying with the 
orders of this Court in good faith. 


Plaintiffs have consistently ignored the discovery 
order of this Court and have made partial produc- 
tion only after defendants have filed motions to 
dismiss due to plaintiffs’ non-compliance. Such 
production has been made only under the com- 
pulsion of these motions and the orders of the 
Court pursuant thereto. 


As a result of plaintiffs’ failure to make produc- 

tion and the motions of defendants necessitated 

thereby, it has twice been necessary to postpone 

the trial of this action. Such trial is now set for 

November 13, 1956 by order of Chief Judge 
Laws. 


i). Despite the belated and piecemeal production 
made by plaintiffs, the following documents of 
direct materiality and relevancy are missing: 


Items 1, 2 and 3 (Documents in the Netherlands) 
Depotboek 
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VM Journal 

Nostro and Vostro books | 

All receipts and vouchers supporting entries 
in the Kasboek 

All correspondence between plaintiff von de 
Heydt and Mr. Huyer (his employee in the 
Netherlands) prior to May, 1940, except for 
two letters dated April 15 and April 26, 1940 
All correspondence from Mr. Huyer to plain- 
tiff von der Heydt between October, 1940 and 
August, 1944 

12 letters from plaintiff von der Heydt to Mr. 
Huyer between June, 1940 and March, 1945 
All correspondence from plaintiff von: der 
Heydt to Mr. Huyer from March, — to 
May, 1945 | 


Items 5 and 6 (Documents from plaintitt von 
der Heydt’s files) 


da. (Union Bank)—All records or statements 
relating to plaintiff von der Heydt’s trust or 
custodian accounts with the Union Bank of 
Switzerland, Locarno branch, including docu- 
ments taken from plaintiff some ten years ago 
by the Swiss Police. i 


5d. (Dutch companies)—68 letters belleeart 
plaintiff von der Heydt and Mr. Huyer be- 
tween 1940 and 1946, almost all of which have 
been removed from the files by plaintiff! von 
der Heydt as indicated by notations therein. 


5d. (Dutch companies)—The private books of 
plaintiff von der Heydt. i 


6g. (Thyssen Bank)—All records or docu- 
ments relating to remittances from the Thys- 
sen Bank, Berlin and to payments made under 
instructions from said Bank, as well as all 
records for all years except 1943. (Plaintiff 


1416 


J). 
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has produced documents relating only to the 
year 1943 and which do not contain informa- 
tion concerning remittances received and pay- 
ments made.) 


6h. (Correspondence with Russel)—The com- 
plete file of correspondence with Professor 
Russel from 1940 to 1945. (This file was sent 
to Russel by plaintiff in August, 1955 and was 
not produced until three weeks after this mo- 
tion was filed. As produced, it is clearly 
fragmentary and incomplete.) 


Item 7 (Documents from Fides) 


The ‘‘declaration Fides’’ referred to in plain- 
tiff von der Heydt’s answers to defendants’ 
interrogatories of June, 1955 relating to prop- 
erty held in enemy-oceupied countries. 


Item 8 (Documents from Union Bank of Switzer- 
land) 


All documents relating to plaintiff von der 
Heydt’s accounts in the Locarno branch of 
said Bank. 


The private books of plaintiff von der Heydt re- 
ferred to under Item 5(d) above may also be 
deemed to refer to Items 5(a) and 6(g). While it 
is clear that these private books relate to trans- 
actions in the Netherlands, defendants have no 
knowledge as to whether those books may not have 
covered his transactions with the Thyssen Bank 
and Union Bank as well. 


Plaintiffs have persistently failed to state, in re- 
sponse to defendants’ Interrogatory No. 23, which 
they were required to answer by February 15, 1956, 
which documents were lost or destroyed and when 
and in what manner. 
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k). In view of the foregoing, plaintiffs’ present self- 
serving assertions that additional documents do 
not exist are unworthy of belief and entitled to 
no weight. 


I. 


Plaintiffs, in seeking to draw attention away from 
what is missing, point to the fact that several thousand 
documents have been made available to defendants. This 
is true, but it is not an answer. At the most recent 
argument of the case of Societe Internationale v. Brown- 
ell, Civil Action 4360-48, before Chief Judge Laws on 
July 23, 1956, counsel for the plaintiff tendered for in- 
spection 192,000 documents and urged that the com- 
plaint should not be dismissed since this represented 
substantial compliance with the Court’s discovery order. 
Ghief Judge Laws denied the validity of any such as- 
sertion and held that a party must comply fully with 
the order of the Court, stating, ‘‘substantial is. not 
enough’’. Likewise, it is not enough here to point to 
the production of thousands of documents when addi- 
tional hundreds have not been produced. 


Plaintiffs, without any specific facts or details, ane 
tent themselves with the general statement that what- 
ever has not been produced does not exist. Admittedly, 
these documents did exist. In such a situation, in order 
to escape the impact of an order for production, as 
plaintiffs have zealously attempted to do for many 
months, it is incumbent upon them to come forward with 

specific evidence showing under what circumstances 
1417 the documents in question ceased to be in their 

possession, custody or control. Almost a year 
and one-half ago, in their original interrogatories of 
June, 1955, defendants requested plaintiff von der Heydt 
to state when and in what manner documents were lost 
or destroyed. This interrogatory remained unanswered 
and the order of Judge Tamm specifically directed plain- 
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tiff von der Heydt to supply such answer by February 
15, 1956. The purported answer is finally attached to 
plaintiffs’ opposing papers on this motion and is dated 
September 14, 1956, seven months after it had originally 
been required to be answered by an order of this Court. 
Again, in this belated answer, plaintiff von der Heydt 
states merely that he has produced all he has and has 
no present knowledge of other documents. In spite of 
the fact that plaintiff von der Heydt had secretaries at 
his disposal for the conduct of his affairs, that his papers 
were filed in separate folders bearing appropriate desig- 
nations, and that in most instances his correspondence 
was carefully and consecutively numbered, he is unwill- 
ing to state what has happened to the remaining docu- 
ments, or whether he has destroyed them: during the 
pendency of this litigation. This last possibility is not 
mere conjecture, for the Swiss Court decision, to which 
plaintiffs refer, states: 


The judge-assessor has also pointed out that in 
1943, when the Swiss federal police conducted a 
search at his home in connection with this affair, 
the aceused [von der Heydt] removed a number of 
documents and notified the Thyba [Thyssen Bank] 
through Director Liibke of the police investigation. 
Heydt was unable to give any plausible reason for 
this. But the presumption is—although he contests 
this—that he wanted to remove some papers that 
might compromise him and felt impelled to warn 
Libke. 


For the convenience of the Court, the missing docu- 
ments are discussed below in accordance with the items 
enumerated in Judge Tamm’s order of February 8, 1956. 


Items 1, 2 and 3—Documents of von der Heydt’s 
Bank and Internationale Kuntsvereeniging 


Although several books of account and a large amount 
of correspondence relating to these companies have not 
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been produced, plaintiffs seek to dismiss this item by 
stating that they have produced all they had and that 
some of the missing papers only relate to petty cash. 
Significantly, plaintiffs do not even mention the “VM 
Journal’’, which would appear to contain entries relating 
to payments to agents of the German Intelligence Serv- 
ice. As stated in my previous affidavit, ‘““VM’’ is an 

abbreviation for “V-Mann’’, the designation for 
1418 agents of the German Intelligence Service. In- 

stead, plaintiffs choose to rely on the general 
statements of Mr. von der Heydt and Professor Russel 
that whatever has not been produced cannot be found. 
In view of the documentary evidence attached to: my 
previous affidavit, however, (see Exhibits 6 through 16) 
showing that upon plaintiff von der Heydt’s instructions, 
Mr. Huyer took great pains to see to it that the files: and 
books of these companies were carefully preserved in- 
tact when the offices of these companies were evacuated 
during the war, these explanations are wholly unsatis- 
factory. This fact becomes increasingly clear when it 
is noted, as stated in Mr. Charig’s affidavit attached to the 
moving papers, that many files were complete as: far 
back as 1920 and that the missing books and files relate 
almost exclusively to the period from September, 1939 to 
May, 1940 when remittances from and payments for the 
Thyssen Bank of Berlin were being handled through; von 
der Heydt’s Bank in the Netherlands. The fact ‘that 
Professor Russel has repeatedly denied the existence of 
further documents and then has been able to locate more. 
documents makes his present broad allegations it in 
and unworthy of belief. 


We need not rely on such general considerations, — 
ever, for there is specific documentary proof to establish 
defendants’ contentions. Attached hereto and marked 
“Exhibit A” is a copy of a letter, with translation, from 
plaintiff von der Heydt to Professor Russel dated Sep- 
tember 19, 1955. In that letter, referring to documents 
requested by defendants, Mr. von der Heydt states: 
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I also had several telephone conversations with Dr. 
Gutstein and a personal conference with him and 
Dr. Moskovitz. The gentlemen suddenly took the 
position that it is not necessary to show anything at 
all. One could not be forced to do so, and one would 
only put material in the hands of opponents. This 
differs from the opinion previously expressed by the 
gentlemen when they expressly stated one should 
produce something in order to avoid the impression 
that I had somethmg to hide. [Emphasis supplied] 


Can we believe the present assertions of full compli- 
ance by persons who, to each other, have stated that they 
should avoid producing material in order not to put it 
in the hands of their opponents, and that they should 
only produce something in order to avoid the impression 
that they were hiding other things? Attached hereto as 
“Exhibit B” is a copy of a letter, with translation, from 
Mrs. Huyer to Professor Russel transmitting to the lat- 

ter on December 20, 1955 the minute book and by- 
1419 laws of the von der Heydt Bank. These docu- 

ments were not produced, however, on April 3, 
1956, nor were they found by Mr. Charig on April 9, 
1956. On April 20 of this year, after Judge Tamm had 
granted defendants’ motion to dismiss, Professor Russel 
finally decided that he had better make this book avail- 
able and did so. In the preceding weeks, however, he 
had vigorously denied to Mr. Charig that this specific 
book existed, although it had been in his possession for 
four months. It is apparent that Professor Russel, in 
consultation with plaintiff von der Heydt, was vigorously 
attempting to obstruct the inspection by the defendants 
of the documents in the Netherlands. He even went so 
far as to suggest that he bring all the documents to 
Switzerland where, under Swiss law, the United States 
government would not be permitted to examine them, or, 
in the alternative, he proposed that he get a court order 
from a Dutch court appointing a custodian of these 
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books or records in order to remove them from plain- 
tiff von der Heydt’s control. These facts are set forth 
in a letter marked “Exhibit C” hereto written by Pro- 
fessor Russel to plaintiff von der Heydt’s Swiss attor- 
ney, Dr. Gutstein, on December 21, 1955 at a time when 
defendants’ motion for production had been on file: for 
a month and was awaiting argument. Lastly, we come 
to Professor Russel’s letter of December 21, 1955 (Ex- 
hibit 17 and 17a to my previous affidavit). In al 
ter Professor Russel expressly states: 


The difficulty is actually that any change of | the 
actual situation will reflect upon you to your dis- 
advantage, but if we do not alter anything, then: the 
U.S.A. will stand stronger yet. * * * I have: re- 
moved a part of the correspondence, because! ill- 
thinking persons might use it abusively. : 


In his affidavit, Professor Russel chooses to apply the 
latter sentence to Mr. von der Heydt’s own folder of cor- 
respondence with Russel which von der Heydt had sent 
to the latter, and states that when he was talking of re- 
moval he was referring only to this folder. The folder 
itself will be disenssed under Item 6(h) below, but for 
present purposes we wish to note that this purported in- 
terpretation is a gross mis-statement of the contents of 
this letter. The preceding sentences are entirely con- 
cerned with the books and records of the Dutch corpo- 
rations. In the midst of the discussion of these books 
and records, Professor Russel says, “I have removed a 
part of the correspondence”. The folder which he is 
now talking about was not a part of the corporate’ pa- 
pers at all, but was a personal file of Mr. von der Heydt 
kept in Switzerland. It is abundantly clear, therefore, 

that the correspondence which Professor Russel 
1420 removed was not from von der Heydt’s folder, but 
was part of the correspondence in the files of these 
companies. When it is remembered that the missing cor- 





330 A 


respondence largely relates to the period from Septem- 
ber, 1939 to May, 1940, it is quite easy to understand 
Professor Russel’s further statement that “ill-thinking 
persons might use it abusively”. It is further worthy of 
note that, contrary to Professor Russel’s present con- 
venient interpretation, he never once in correspondence 
in 1955 referred to the von der Heydt correspondence 
folder, but consistently referred to the problem of pro- 
duction of books and records of the Dutch corporations. 


The situation in short is simply this. Incriminating 
documents have not been produced. The temporary cus- 
todian of those documents, Professor Russel, in consul- 
tation with plaintiff von der Heydt and his Swiss attor- 
ney, spent several months diligently attempting to find 
ways and means of preventing the United States gov- 
ernment from inspecting these documents. Unable to find 
a satisfactory solution to the problem, plaintiff von der 
Heydt instructed Russel to show the defendants some- 
thing so that defendants would not think other things 
were being hidden. They failed to reckon with the fact, 
however, that defendants would make a careful inspection 
of the documents produced, in order to ascertain whether 
they were complete. Faced then with the irrefutable as- 
sertion that additional documents existed, they begrudg- 
ingly made further documents available in piecemeal 
fashion, and finally even condescended to come forward 
with a minute book which had been delivered to Russel 
four months before production started. In the fact of 
this damning evidence out of their own mouths, and in 
the face of the fact that the missing documents almost 
entirely relate to the significant period of the European 
war prior to the occupation of the Netherlands when 
numerous payments were made through plaintiff von der 
Heydt and his bank, plaintiffs’ bare and unsupported 
assertions that they just cannot find any more docu- 
ments are manifestly untrue and unworthy of belief by 
this Court. 
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Items 5 and 6—Documents from von der Heydt’s 
Personal Fues : 
Item 5a | 
Union Bank of Switzerland ! 


There is no dispute here that many of the financial 
transactions involved in this action were carried out 
through trust or custodian accounts maintained by plain- 
tiff von der Heydt with the Locarno Branch of the Union 

Bank of Switzerland. Indeed, it now appears that 
1421 there were three such accounts. Nevertheless, until 

this motion was filed, plaintiffs had produced no 
documents whatever referring to these three accounts 
apart from the two signature cards, two cables and four 
letters submitted to the defendants in 1951. Three weeks 
after the filing of the motion, plaintiffs made available 
some forty additional letters concerning payment in- 
structions, which documents had been in the files of 
plaintiffs’ attorneys for some years. These forty: addi- 
tional letters hardly constitute complete production of 
the records relating to these accounts through which 
plaintiff von der Heydt handled hundreds of thousands 
of Swiss francs as well as other currencies. These let- 
ters relate only to payments to specified individuals at 
various times from 1940 through 1943 and do not con- 
tain facts concerning the status of the accounts them- 
selves. Admittedly, plaintiffs have produced no state- 
ments or transcripts of said accounts as required by 
Judge Tamm’s order. In fact, even as to these ‘forty 
letters, plaintiffs’ present excuse for their non-produc- 
tion upon an earlier occasion is somewhat lame.; Mr. 
Moskovitz’ letter of 1951 (attached to his affidavit as 
Exhibit 4) specifically states that only the two cables, 
two signature cards and four payment orders were sub- 
mitted therewith and that as to the latter the Union 
Bank had made available photostatice copies of these four 
orders (See paragraph 3). There is no indication what- 
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soever that Mr. Moskovitz ever submitted for inspection 
any other payment orders, nor do defendants’ files reflect 
any such submission, informal or otherwise. 


With respect to the bank records admittedly not pro- 
duced, plaintiffs appear to fall back upon the Swiss Fed- 
eral Police, and state that it was only at the recent sug- 
gestion of Mr. von der Heydt that it was decided to in- 
quire whether the Swiss Police had any such documents 
and would release them. Some years ago, however, plain- 
tiffs had submitted to defendants a copy of the decision 
of the Swiss court which acquitted plaintiff von der 
Heydt. That decision refers specifically to the fact that 
the Swiss Police had searched for and confiscated docu- 
ments of Mr. von der Heydt from which twenty-five pay- 
ments through the Union Bank were specifically noted. 
With this information in mind, defendants, in June, 1955, 
in their original Interrogatory No. 23, asked plaintiff von 
der Heydt to state where documents, which had for- 
merly been, but were no longer in his possession, cus- 
tody or control, were presently located. In his answer, 

plaintiff von der Heydt did not refer to any docu- 
1422 ments in the possession of the Swiss Police. Again, 

in May, 1956, in further interrogatories addressed 
to plaintiff von der Heydt, defendants specifically in- 
quired as to whether any documents had been returned 
to him by the Swiss Police, to which he replied that a 
few documents had been received. These documents have 
since been submitted for inspection. They consist merely 
of letters of commendation submitted to the Court by 
von der Heydt’s attorney, Treadwell, and do not relate 
to his bank account in any manner. Thus, it was not the 
recent suggestion of plaintiff von der Heydt, but the 
interrogatories of defendants for the last year and one- 
half, which had been designed to obtain access to docu- 
ments originally taken by the Swiss Police. Plaintiffs 
now assert, however, that it is mere conjecture to assume 
that plaintiff von der Heydt is entitled to the return of 
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such documents. Defendants submit, however, that it is 
not conjecture. Under Swiss law, documents may be 
seized temporarily for use as evidence, Art. 65, Swiss 
Federal Code of Criminal Procedure; Art. 79, Swiss Mili- 
tary Code of Criminal Procedure. They may not, how- 
ever, be confiscated and must be returned unless judicially 
declared to be dangerous to human safety, public moral- 
ity, or the security of the State, Art. 58, Swiss Federal 
Criminal Code of Procedure.’ Nor is it conjecture, we 
submit, that this Court will not condone this most be- 
lated attempt to obtain such documents after defendants 
have been required to file a second motion for dismissal 
because documents have not been produced and after the 
trial of this action has twice had to be paskyenes because 
of such non-production. | 


It is unreasonable to assume, as plaintiffs wast have 
us do, that a person of Mr. von der Heydt’s wealth, han- 
dling large sums of money, would have no records of 
the bank accounts in which such sums were kept. Plain- 
tiffs’ explanation that his financial affairs were largely 
handled ‘by Fides is wholly misleading, since, as appears 
from the documents produced by Fides, it is clear that 
Fides handled only von der Heydt’s investments and cer- 
tain other affairs, but performed no function in connec- 
tion with the remittances received from or payments 
made on instructions of the Thyssen Bank, In view of 
the statement of the Swiss Court previously referred to, 
to the effect that even during the course of the Swiss 
investigation, plaintiff von der Heydt had removed: some 
of the documents in his possession, it is manifest that 
his present blanket denial that he has any records per- 

taining to the Union Bank is entitled to little or no 
1423 weight. It may certainly be reasonably inferred 
that a person who is willing to impede an inves- 


1No such judicial declaration appears in the decision of the 
Swiss Court acquitting Mr. von der Heydt. 
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tigation by his own government would be at least as 
willing to do so in the case of a foreign government. 
It is submitted, therefore that no satisfactory explana- 
tion has been offered for the non-production of virtually 
all of the records of plaintiff von der Heydt relating to 
his trust accounts in the Union Bank of Switzerland. 


Item 5d 


Von der Heydt’s Bank and Internatwnale 
Kuntsvereeniging 


As shown by my previous affidavit, no documents in 
this category were produced dated prior to 1942, and 
many documents dated subsequent to 1942 were ad- 
mittedly removed and were missing from the files which 
were produced by plaintiff von der Heydt. Plaintiffs 
would have this Court believe that such documents must 
have been lost or destroyed, without system or plan, 
long before this lawsuit. On the contrary, the missing 
documents follow a systematic and consistent pattern. 
Until May 1940, von der Heydt’s Bank carried out pay- 
ment orders to persons in other countries which were 
transmitted to it by the August Thyssen Bank, Berlin. 
No documents covering this period were produced from 
von der Heydt’s personal files, although the documents 
from those files covering the years subsequent to 1942 
and the documents produced in Holland show that plain- 
tiff von der Heydt carried on regular correspondence 
with von der Heydt’s Bank and Internationale Kunts- 
vereeniging. Interspersed among the documents produced 
for 1942 and subsequent years were slips of paper show- 
ing that documents were removed by von der Heydt. As 
shown by my previous affidavit and Exhibits 18 through 
21 attached thereto, the missing letters obviously con- 
tained information derogatory to plaintiff von der Heydt. 
Thus, the documents covered by this item of the pro- 
duction order which have not been produced are those 
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which would have a direct bearing on the issues of this 
case. The failure to produce them is not a mere co- 
incidence, nor is it accidental. 


Since the present motion was filed defendants have 
discovered from the documents produced that von der 
Heydt personally kept a separate set of private books 
in Switzerland, apparently with respect to the affairs of 
the two Dutch corporations, which he has not produced. 
Attached hereto as Exhibit D is a letter from von der 
Heydt to his Dutch employee, Mr. Huyer, dated August 

21, 1940 in which von der Heydt states: “I shall 
1424 debit Ambassador von Stohrer, Madrid, in my pri- 

vate books here in accordance with my Letter 36 if 
it is not possible to do so there.” Von der Heydt has 
never revealed in answers to interrogatories or else- 
where the existence of such private books, although re- 
quested to disclose any such items. Thus, the statement 
in Mr. Moskovitz’ affidavit in opposition to this motion 
to the effect that there was no reason to think that von 
der Heydt’s files in Switezrland would ever have con- 
tained business records in regard to the two Dutch cor- 
porations is patently contrary to fact. 


The evidence shows that von der Heydt pecaaly 
kept a separate set of books pertaining to his two Dutch 
corporations, and that he corresponded regularly with 
Mr. Huyer, his employee in Holland, in regard to these 
corporations, throughout World War II. Moreover, in 
the files containing such correspondence as has been pro- 
duced, some 68 letters are missing, most of which have 
been removed by plaintiff von der Heyde. His present 
attempted explanation for the absence of these letters is, 
as shown in my previous affidavit, patently specious. 
Plaintiffs’ failure to produce the missing records! under 
this item was, therefore, not merely accidental, but was 
according to plan. 
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Item 69 
Documents Pertaining to the August Thyssen Bank, A.G. 


The comments I have just made under the previous 
item are also applicable to the history of production un- 
der this item of the order. It is admitted by plaintiff 
von der Heydt in affidavits submitted to the defendants 
and also shown by the testimony of witnesses on file in 
this case that von der Heydt personally carried out 
through his bank in the Netherlands or through trust 
accounts in his name in the Union Bank of Switzerland 
payment orders forwarded to him by the August Thyssen 
Bank during the period from September, 1939 to some 
time in 1943. The fact that the Thyssen Bank was 
bombed in 1943 may explain why such payment orders 
stopped at that time, but the fact of the bombing of 
the Thyssen Bank premises in Germany does not explain 
why von der Heydt has produced no records from his 
own files pertaining to the payment orders from the 
Thyssen Bank previously carried out by him. The only 
documents produced relate exclusively to the year 1943. 
Nor is there any evidence whatsoever to indicate, as 
plaintiffs’ attorneys assert, that the trust company, Fides, 
rather than von der Heydt, handled the payment orders 

from the Thyssen Bank. The documents produced 
1425 by Fides show no such transactions. On the con- 

trary, the forty photostats produced from the files 
of plaintiffs’ attorneys, subsequent to the filing of the 
present motion, show that von der Heydt transmitted 
personally to the Union Bank of Switzerland, the pay- 
ment orders received from the Thyssen Bank and that 
the Union Bank made such payments from his accounts. 
Again, the failure to produce documents relative to this 
item of the order follows an intelligent and systematic 
plan. Such failure to produce these documents cannot 
be explained on the grounds that von der Heydt was 
merely an art collector whose financial affairs were con- 
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ducted by others. Von der Heydt was not merely an art 
collector; he was also an active businessman. All the 
available evidence shows that the payments carried out 
on behalf of the Thyssen Bank were handled by him 
alone after May, 1940. It is not unreasonable to’ infer, 
moreover, that his private books in Switzerland would 
also reflect these transactions. Nonetheless, plaintiffs 
have seen fit to produce virtually no documents on this 
subject. | 
Item 6h 


Correspondence with Professor Russel 


My previous affidavit pointed out that it could be 
proven beyond dispute by a letter written from plaintiff 
von der Heydt to Professor Russel on August 5, 1955 
(Exhibit 3 to my previous affidavit), that he had for- 
warded to Professor Russel his file of correspondence 
with Russel for the years 1940 through 1944. Notwith- 


standing that this fact was called to plaintiffs’ attention 
on May 23, 1956 (see Exhibit 4 to my previous affidavit), 
this file had not been produced. Now that defendants 
have renewed their motion to dismiss plaintiffs’’ com- 
plaint for failure to make full production, plaintiffs pro- 
duced the file in question on September 18, 1956 with the 
excuse that Russel thought it was included in the docu- 
ments previously produced. In the light of the previous 
history of production of the documents located in Holland 
and the documents attached to this as well as my previous 
affidavit, this excuse is obviously an after thought and 
not credible. It is apparent that if defendants had not 
made their present motion, this file would never have 
been produced. | 


Moreover, defendants have carefully examined this file 
of von der Heydt-Russel correspondence just produced. 
It is on its face incomplete. The letters contained therein 
refer to two other letters dated September 24, 1940 and 
May 1, 1944 which are not in the file. The collection of 
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letters consists of some 25 letters covering a period of 

four years between the two gentlement whose cor- 
1426 respondence in other years was most active. More- 

over, as plaintiff von der Heydt himself stated in 
his letter of August 5, 1955, many of the letters bear 
percilled numbered placed thereon by Swiss investigative 
officials. Yet these numbers range from 1473 to 3863. 
Since we may safely assume that the Swiss officials did 
not number these at random, it is apparent from this 
and the foregoinng that the folder of correspondence as 
produced is fragmentary and incomplete. When viewed 
in the light of the history of production in this case with 
respect to other documents in the possession of Profes- 
sor Russel and plaintiff von der Heydt, the omission of 
documents from this file is not surprising, nor can it be 
assumed that such omission was not deliberate. 


Item 7—Documents of Fides 


Although it is true that plaintiffs have produced some 
5,000 documents from the files of Fides, they still have 
not produced the “declaration Fides” referred to by 
plaintiff von der Heydt. Mr. von der Heydt used this 
designation in answering defendants’ interrogatories 
concerning property holdings in enemy or enemy-occu- 
pied countries. Plaintiffs’ attorneys, however, now assert 
that this term refers only to a statement concerning 
property held in the United States. Such an attempted 
explanation, which directly contradicts plaintiff von der 
Heydt himself, is plainly insufficient. Plaintiffs, there- 
fore, have not produced the document which they them- 
selves have specifically identified. 


Item 8—Documents of Union Bank of Switzerland 


The original order of Judge Tamm directed plaintiff 
von der Heydt to produce, as within his control, copies 
of documents of the Union Bank of Switzerland relating 
to his accounts in that institution. Plaintiffs have pro- 
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duced, however, only some 18 pages of photostats of an 
inactive account or accounts of von der Heydt:in the 
main office of the Bank. No records of the Locarno 
Branch have been made available despite the fact that 
all remittances from and payments on behalf of the 
Thyssen Bank here involved were handled admittedly 
through accounts in that branch. It is plaintiffs’ present 
claim supported by an unsworn statement of the manager 
of that branch, that such documents do not exist since 
the Bank normally destroys records more than ten years 
old. This explanation is unacceptable for two reasons: 
(1) the 18 pages of photostats produced as above: stated 
relate to the years 1943, 1944 and 1945, all more than ten 
years old, and (2) in 1951, as stated in my previous 

affidavit, plaintiffs obtained from the Union Bank 
1427 and submitted to defendants photostats of: signa- 

ture cards, cables and letters relating to the ac- 
counts in the Locarno Branch, as well as statements from 
the very same manager concerning these accounts. In 
spite of these facts, and in spite of the fact that, as 
plaintiffs state, the governments of Switzerland, Norway 
and the United States, were interested in the transactions 
reflected in these accounts, plaintiffs ask the Court to 
believe that the Bank, without further ado, destroyed 
these records prior to February, 1956. Since the man- 
ager had repeatedly furnished statements to be submitted 
to officials of the United States concerning these matters, 
and, presumably to Swiss officials as well, and had ap- 
parently permitted the Bank records to be examined by 
Swiss officials, it is little short of fantastic to assume 
that the Bank would thereafter destroy the basic docu- 
ments. This is particularly true in view of the produc- 
tion of other account records dating back to 1943. 


The opposing affidavit of Mr. Moskovitz asserts that 
his questions to the witness Anni Kielmann (referred to 
in my previous affidavit), relating to payments to agents 
of the German Intelligence Service (Abwehr), were taken 
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directly from the list of such payments contained in the 
judgment of the Swiss Military Tribunal in the criminal 
proceeding against von der Heydt. This possibility oc- 
curred to me before making my previous affidavit. But 
in checking the list of such payments set forth in the 
judgment against those mentioned in the questions asked 
by Mr. Moskovitz, I discovered that the number of pay- 
ments noted in one of the questions did not tally with 
those listed in the judgment. Contrary to the supposi- 
tion in Mr. Moskovitz’ question that there were only 10 
payments subsequent to July, 1940 (my affidavit errone- 
ously quoted the question as “1940” instead of “July, 
1940” as the transcript reads), the judgment lists 23 pay- 
ments subsequent thereto. From this fact I concluded 
that plaintiffs had other documents not made available 
to defendants. Mr. Moskovitz now asserts, however, that 
the question referred to should have read only “1941” and 
that with this alteration the payments do tally. However, 
the transcript of the question reads “July, 1940”. Even 
if Mr. Moskovitz intended to say “July, 1941”, there were 
14, rather than 10, payments listed in the judgment sub- 
sequent to that date. My “temerity” (to use Mr. Mosko- 
vitz’ characterization) therefore, in suggesting that plain- 
tiffs had other documents not produced relating to the 
payments made through plaintiff von der Heydt’s ac- 
counts in the Union Bank of Switzerland was founded 

upon the discrepancy above noted. This discrepancy 
1428 can be rectified only by accepting Mr. Moskovitz’ 

presently proferred modification in the questions 
previously asked. 


It is thus apparent that plaintiffs have withheld docu- 
ments required to be produced, that they have no inten- 
tion of complying with the discovery order of this Court 
in good faith, and that their present attempted justifica- 
tions for such non-compliance are entitled to no credence 
by this Court. 





~. 
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id. 


Plaintiffs’ belated and partial production of documents 
from time to time after motions to dismiss have been 
filed and after hearings have been held on such motions, 
brings into focus the second question presently before 
the Court. That question is whether a party may flout 
the orders of the Court and escape penalty by belated 
and partial production of documents only after motions 
for dismissal are filed and heard. 


Plaintiffs have followed a consistent pattern. hey 
have been unwilling to produce any documents until 
forced to do so under threat of dismissal. When de- 
fendants’ first motion to dismiss was heard by Judge 
Tamm on March 23, 1956, no documents had been pro- 
duced and the motion was, accordingly, granted. Plain- 
tiffs then made repeated and vigorous representations 
that they would comply and hastened to make arrange- 
ments whereby on April 20, 1956 at a further hearing 
before Judge Tamm they were able to state that docu- 
ments were forthcoming. The Court, as the result of 
such representations, vacated its prior dismissal and ex- 
tended plaintiffs’ time to produce to July 1, 1956. Now, 
having been advised since last May that substantial por- 
tions of the documents were still missing, including von 
der Heydt’s folder of correspondence with Russel which 
the former sent to Russel in August 1955, and faced with 
another motion for dismissal because of the substantial 
omissions, plaintiffs have produced more documents in 
an attempt to avoid the imposition of appropriate § sane- 
tions by this Court. ; 


The foregoing facts demonstrate that notwithstanding 
repeated assurances from plaintiffs that they have pro- 
duced all the documents they have, a motion for dis- 
missal consistently has resulted in the production of 
additional documents, the existence of which had pre- 
viously been denied. After Judge Tamm had granted the 
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first motion for dismissal, and then withheld signing the 
order for several weeks, documents which had been very 
difficult to find were quickly produced. After Judge Tamm 

extended the time for production to July 1, 1956 
1429 ‘additional documents arrived prior to that date. 


Once that date had passed, however, virtually none 
of the missing documents, except those of Fides, were 
produced until after a new motion for dismissal was 
filed, and then only a small portion. These facts demon- 
strate plaintiffs’ complete refusal to comply with the or- 
ders of this Court in good faith. First, plaintiffs pro- 
duced no documents whatever. This necessitated the filing 
of a motion to dismiss which was granted and docu- 
ments were produced only when Judge Tamm held the 
order of dismissal over plaintiffs’ heads. Then when 
Judge Tamm extended the time for production to July 1, 
1956 with the obvious expectation that this would afford 
sufficient time to complete production, numerous docu- 
ments still were not produced by that date. Further 
partial production was made after a new motion for 
dismissal was filed on August 28, 1956 and after the 
trial has twice been postponed due to plaintiffs’ non- 
compliance. 


The tactics employed by plaintiffs would seem to indi- 
eate that they are not much concerned with production 
orders issued by this Court so long as they have an 
opportunity to remedy the situation before their case is 
actually dismissed. The Rules of Civil Procedure, how- 
ever, do not contemplate that a party must file two mo- 
tions or, in this case, three, to obtain production of docu- 
ments. Rather they contemplate that orders of the Court 
will be complied with promptly, or failing such compli- 
ance, severe sanctions will be imposed. 

Plaintiffs’ tactics, however, ‘are the direct antithesis 


of this procedural objective. Seven months after docu- 
ments were first required to be produced and three weeks 
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after a second motion to dismiss was filed, they first made 
available the folder of correspondence between plaintiff 
von der Heydt and Professor Russel and blandly assert 
that, having now produced it, “the matter is now moot”. 
Plaintiffs’ interpretation of Judge Tamm’s original order 
is clear. They do not feel themselves under any compul- 
sion to comply strictly with the terms of that order, but 
only feel such compulsion if the Court is about to dismiss 
their complaint. Having succeeded in staving off a dis- 
missal once, they appear to be of the view that they can 
do so again upon the filing of a second motion by be- 
latedly producing a few more documents which they have 
had for years. Defendants cannot believe that the Court 
will approve such practice. On the contrary, defendants 
believe that the Court intends its orders to be obeyed 

in accordance with their terms and that the Court 
1430 will not sanction a practice which makes discovery 

orders only executory until motions for dismissal 
are filed. This can be made clear by imposing the ap- 
propriate penalty of dismissal upon plaintiffs for their 
past misconduct. 


Til. 


In conclusion, we respectfully submit that plaintiffs 
have not fully and in good faith complied with the dis- 
covery order in this case. Documents of the utmost 
materiality and relevance to the issues herein are in 
existence, but have been withheld by plaintiffs. Even 
those documents which have been produced were forth- 
coming only under threat of imminent dismissal by the 
Court. Plaintiffs have refused moreover to give a forth- 
right and detailed explanation for the absence of ‘the 
missing documents as required by defendants’ interroga- 
tory and, indeed, by the present motion. 


By their refusal to produce relevant and material bei: 
ments and by their belated and last minute production of 
other documents under threat of imminent dismissal, 
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plaintiffs have put themselves in the position where sanc- 
tions must be imposed upon them for their failure to 
comply with the orders of this Court. Dismissal of plain- 
tiffs’ complaint is, we submit, an appropriate sanction 
under the circumstances herein, and defendants’ motion 
should, therefore, be granted. 


/s/ Albion W. Fenderson 
ALBION W. FENDERSON 


1431-36 Exhibit A to Fenderson Reply Affidavit 
See Def. Ex. 18 (J.A. 867) 


1437-38 Exhibit B to Fenderson Reply Affidavit 
See Def. Ex. 45 (J.A. 896) 


1440 [Translation] 
Exhibit C to Fenderson Affidavit 
December 21, 1955 


Prof. Dr. G.M.G.H. Russel GR/LP/2. 
Leidsegracht 13-15 
Amsterdam—C. 


Copy to Baron Dr. Eduard von der Heydt. 


Dr. L. Gutstein 
Bahnhofstrasse 73 
Zurich 
Switzerland 


Dear Colleague: 

I have been thinking about what would be the best 
thing to do with respect to the books of the Von 
der Heydt’s Bank. 


If I take the books to Switzerland in a big suitcase 
and, for example, place them in your custody or in 
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the custody of some other person, Dr. Moscovitz: can 
answer that the books are in Switzerland. That the 
books are actually in Switzerland is, after all, nothing 
unusual since it is natural that the Swiss adviser of 
the Baron desired to inspect the books. 


The Baron does not have direct control over the books 
since the Von der Heydt’s Bank has been liquidated. 
One should assume that the books have become the 
property of the Internationale Kunstvereeniging N.V. 
If, however, the books of the Von der Heydt’s Bank 
and also the books of the Internationale Kunst- 
vereeniging are in Switzerland, it will be difficult for 
the U.S.A. to demand them. The fact that the books 
have been brought to Switzerland after inspection 
has been demanded does not appear strange toi me, 
since it is obvious that you wish to consult the books. 
I understand that this suggestion also presents dif- 
ficulties. I have abandoned my proposal to have the 
court appoint a custodian for the books in’ the 
Netherlands, since the court will want an explanation 
why the appointment of a custodian is being requested 
now, 13 years after the liquidation of the Von. der 
Heydt’s Bank. | 


Sincerely yours, 
/s/ Russel 


1441-44 Exhibit D to Fenderson Reply Affidavit 
See Defs. Ex. 34 (J.A. 880) 
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o s * * 


SUPPLEMENTARY AFFIDAVIT 
IN OPPOSITION 


STATE OF NEW YORK ) 
> SS: 
COUNTY OF NEW YORK ) 


IRVING MOSKOVITZ, being duly sworn, deposes and 
says: 


This affidavit is submitted to supplement the previously 
submitted affidavits in opposition to the defendants’ mo- 
tion to dismiss the complaint for alleged failure to make 
discovery, and principally to correct certain inaccuracies 
in defendants’ reply affidavit 


As the affidavits previously submitted by plaintiff Heydt 
in opposition to the defendants’ motion unqualifiedly 
state, he has produced all the documents within his pos- 
session, custody and control required by the order of dis- 
covery of this Court. That fact is attested to by the 
sworn declarations not only of Heydt but also of Mrs. 
Huyer, Prof. Russel and Dr. Treadwell and of the Union 
Bank. 


With reference to items 1, 2 and 3 of the discovery 
order—documents of Heydt’s bank and Internationale ‘ 
Kunstvereeniging N.V., it is the fact and defendants do 
not attempt to controvert it, that the documents in ques- 

tion were for many years in the custody of the late r 
1446 Mr. Huyer and upon his death, remained in his 
quarters (which quarters the defendants’ agents 
have searched) occupied by his widow Mrs. Huyer, and “ 
a few of them were at the offices of Prof. Russel. Mrs. 
Huyer and Prof. Russel have sworn that they have pro- 
duced all such documents called for by the discovery 
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order which could be found. As against these facts, de- 
fendants imply that Prof. Russel has concealed certain 
of these documents, to evidence which implication, they 
cite a letter (which was part of the file, as I received it, 
and turned over as zs to defendants!) written by Heydt 
to Prof. Russel in September, 1955. This letter has 
nothing whotsoever to do with the discovery order of 
this Court or any documents to be produced pursuant 
thereto. On the date of that letter, there was not: even 
a motion for discovery made, much less any order of 
this Court. The order was issued on February 8, 1956. 
Defendants had not even moved for discovery against 
plaintiff on September 19, 1955. As a matter of fact, on 
September 15, 1955, Messrs. Charig, Hill and myself were 
in Duesseldorf when I reported to them my conversation 
with Prof. Russel whom up to that time I had not met 
(see deposition of Martha Weber, p. 43). I informed 
them of Prof. Russel’s concern regarding voluntary pro- 
duction of documents by him. On September 19, 1955, we 
were all in Amsterdam to take Prof. Russel’s deposition 
at which time I stated for the record (see Prof. Russel’s 
deposition on file herein, pp. 97 et seq.) my views regard- 
ing delivery of records on deposition in the absence of 
any discovery motion or order, citing the position taken 
by Mr. Hill on the Butry deposition and the limited scope 
of Judge Wilkin’s order. 


As is clear from Prof. Russel’s affidavits, and fron} his 
deposition, Prof. Russel as a member of the Dutch 

1447 Bar and as an attorney and advisor for clients 
other than Heydt, was much concerned with his 
responsibility to preserve professional confidences under 
Dutch law and was fearful of his liability, even financial 
responsibility, for breach of such confidences with respect 
to clients and persons other than the plaintiffs whose 
names and affairs might appear in the records which he 
might be asked to produce upon his deposition at which 
he had agreed with defendants to appear voluntarily. 





348 A 


This letter of September 19, 1955 annexed to defendants’ 
reply affidavit as Exhibit A could not have referred to 
any discovery order, when as and if such an order might 
be issued (a subject as to which he had been advised 
by all counsel and told that compliance is necessary). 
Prof. Russel had no obligation to volunteer these records, 
and at his deposition, I refused to “order” him to do so. 
It was and still is the opinion of counsel] that such pro- 
duction is not legally required under the circumstances 
then existing. In fact, however, as the deposition of 
Prof. Russel makes clear (and the same is incorporated 
herein as if fully set forth) Prof. Russel had in fact 
previously shown the records to defendants’ represent- 
atives and had permitted many photostats to be made 
preceding any Court order. 


Finally, when the Court ordered discovery to be made, 
Prof. Russel, upon the express instructions of Heydt has, 
as he affirms, produced all the available documents. 


Item 5(a)—Union Bank of Switzerland. As appears 
from the declarations of Heydt, the Union Bank of 
Switzerland and the Swiss Judge Advocate General’s 
Office, no copies of the Union Bank records concerning 
the financial transactions involved in this action exist 
except those which have already been produced pursuant 

to the discovery order and with the possible further 
1448 exception that the Swiss Government may possibly 

have copies of some such records acquired 10 years 
ago, but which they, in any case, will not make available. 
It should not be necessary for me to reassert that I have 
made available to defendants every single document which 
I had. I have heretofore explained that to the best of my 
recollection, I have already made all of my copies of 
these documents available five or six years ago. At that 
time, a claim for unblocking of the now vested property 
of Heydt was pending and I had a number of confer- 
ences with Messrs. Hilken and Mr. Blacklow, among 
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others, and on several occasions, I produced a number of 
documents which the defendants examined. The defend- 
ants kept some of these documents and made photostats 
of others, and in some cases, merely examined and re- 
turned the documents. As a matter of fact, some of the 
documents which I gave them and which they were to 
copy and return were not returned until long afterwards 
and a few were never returned. Parenthetically, I should 
note that my letter of 1951 attached to my previous affi- 
davit in opposition as Exhibit 4 does not state that I 
submitted merely “two cables, two signature cards and 
four payment orders” as the defendants would have it. 
It says “the Union Bank of Switzerland, upon request, 
has furnished photostatic copies of the payment instruc- 
tions which it received from Mr. von der Heydt to make 
these payments, and photostatic copies of same are an- 
nexed hereto”. Whether I submitted all the documents 
I had under cover of that letter, or at the conference 
referred to in that letter, or at any or subsequent con- 
ference, I cannot now recall, but in any case, I certainly 
intended to at that time make full disclosure of the docu- 
ments I had and have made them again available to the 
defendants at this time. 


1449 The suggestion of the defendants that dioctleeiits 
held by the Swiss Judge Advocate General’s ‘Office 
are within the possession, custody and control of Heydt 
is contrary to fact but in any event, the issue is: com- 
pletely met and answered by the affidavit of Dr. Tread- 
well and annexed letter from the Swiss Judge Advocate 
General refusing to turn over any papers. : 


Here, as throughout, the defendants seek to conjure up 
an air of mystery and concealment. Such imaginings do 
not constitute evidence. The fact is that the tabs of 
paper were left in the files; the letters which are at- 
tached to the affidavit were part of the files which I 
handed over to defendants, as ts. This does not bespeak 
a pattern of concealment! : 
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Item 5(d)—von der Heydt Bank and Internationale 
Kunstvereeniging N.V.—As the sworn declarations evi- 
dence, all of these available documents were located in 
Holland and have been produced. Defendants can do no 
better in seeking evidence for their suspicions than to 
refer to a letter (again a letter handed to them by plain- 
tiff) dated August 21, 1940 in which reference is made to 
books being maintained by Heydt. It is not surprising 
that Heydt had books in 1940. As defendants state, he 
was then a private banker. The letter to which defend- 
ants refer does not suggest that Heydt maintained pri- 
vate books relating to von der Heydt Bank or Inter- 
nationale Kunstvereeniging N.V., much less that he has 
failed to produce them. It relates rather to a transac- 
tion with Ambassador von Stohrer which was not a 
subject of discovery. Parenthetically, defendants’ own 
Exhibit D to defendants’ reply affidavit indicates that 
some of Heydt’s correspondence during the war years 


was missing even at that time (1940), thus refuting the 
suggestion that necessarily all of the correspond- 

1450 ence which defendants claim not to have been pro- 
duced in fact was available. 


Item 6(g)—Documents pertaining to the August Thys- 
sen Bank A.G. As to these documents, the sworn decla- 
rations submitted on behalf of plaintiff establish that all 
available documents have been produced. The defendants 
have offered absolutely no evidence whatsoever that any 
such documents have been withheld. 


Item 6(h)—Correspondence with Prof. Russel. All this 
correspondence has been produced as the sworn declara- 
tions evidence. The circumstances surrounding the delay 
in production of one folder have been fully set forth in 
Prof. Russel’s opposing affidavit. 


Item 7—Documents of Fides. All documents of Fides 
have been produced as evidenced by Fides attestation. 
Continued reference to “Declaration Fides” by defendants 
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is merely confusing. As heretofore explained, “Declara- 
tion Fides” is Heydt’s personal term for the information 
furnished by Fides to the defendants on several occasions 
from 1949 to date. All declarations by Fides were made 
to the defendants in the first place. There is not and 
never was any “Declaration Fides” which has not been 
shown to defendants. 


Item 8—Documents of Union Bank of iedicetiant As 
heretofore set forth, the sworn declarations make it clear 
that all available documents of the Union Bank have 
been produced. Defendants’ statement that “no records 
of the Locarno Branch have been made available” is with- 
out foundation. Records of the Locarno Branch were 
made available by me as long ago as 1951 and all avail- 
able records of the Locarno Branch have been made avail- 
able to the defendants. The Bank has certified that 

it has no more records because it customarily 
1451 destroys records after 10 years. Those records 

which have been produced in 1951 were obtained 
between 1949 and 1951. In short, the defendants with- 
out any evidence whatsoever impute falsehood of the 
Union Bank certification. : 


Questions addressed to the witness Kielmann on exam- 
ination before trial. As I have heretofore explained, my 
questions to this witness were based on information from 
the Swiss court judgment, a fact which the defendants’ 
affiant, Mr. Fenderson, could still confirm by asking his 
chief, Mr. Hill, who was present. Mr. Fenderson fails 
to state whether he has consulted Mr. Hill, who, I am 
confident, will, if he remembers, corroborate my state- 
ment that I asked questions of the witness Kielmann with 
a copy of the Swiss judgment in front of me and that in 
fact my time calculations were made then and there in 
front of Mr. Hill by reference to the Swiss judgment. 


The affidavits submitted by plaintiff Heydt establish 
that Heydt has produced all documents within his pos- 
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session, custody and control called for by the discovery 
order. 
IRVING MOSKOVITZ 


1452 
MEMORANDUM OPINION 


The defendants by motion seek to effect dismissal of 
plaintiffs’ action alleging that plaintiffs have failed to 
permit complete discovery in accord with earlier court 
orders. By affidavits supporting the motion, the defend- 
ants allege that the plaintiffs have failed to produce or 
to make available for examination various records. The 
records sought are not all in the plaintiffs’ possession 
in Switzerland, but defendants contend that the data are 
either in the plaintiffs’ control or available to them. The 
plaintiffs, by counter affidavits, deny the possession or 
control of any documents or records not heretofore made 
available. 


The chronology of the discovery procedure in this case 
indicates that plaintiff Von Der Heydt, through his 
agents, has repeatedly denied possession or control of 
additional documents but thereafter has produced the 
denied documents, or copies of them, for examination. 
Records made available to the defendants for examina- 
tion indicate rather positively the existence of other rec- 
ords referring to transactions enumerated in the records 
made available. Both the pattern of plaintiff’s conduct 
and the nature of the documents furnished, as well as 
the nature of documents not furnished and reported as 

no longer in existence, suggest the strong proba- 
1453 bility that the records were carefully reviewed and 

classified as to their probable impact upon the 
plaintiffs’ claim prior to being made available to the de- 
fendants. The breaks in the chronology of records and 
correspondence made available, as well as the entire pat- 
tern of the conduct of the plaintiffs’ employees and rep- 
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resentatives, raise a substantial doubt in my mind as to 
the weight to be given to plaintiffs’ affidavits denying i in 
general terms the possession or control of other docu- 
ments. 


The Court cannot, however, resolve a question - im- 
portant as this upon a mere battle of affidavits. As 
indicated, the Court, with the records available before it, 
is highly suspicious of the factual statements contained 
in plaintiff’s affidavits. The Court cannot, however, re- 
solve a factual conflict merely upon the basis of con- 
flicting affidavits. The issue created by this motion and 
the opposition thereto resolves itself into a factual one, 
and to determine the facts, I am of the opinion that 
testimony must be offered. The Court has, since last 
February, required the plaintiffs to make disclosure of 
records in this case. If the discovery has not been made, 
the defendants are within their rights in moving for the 
dismissal of the case. I cannot rule upon this motion 
upon the basis of the material before me. I must ‘conse- 
quently return this motion to the Motions Commissioner 
with instructions that the motion be calendared for, hear- 
ing, with testimony, before the Motions Court on a date 
which is agreeable to both parties. 


/s/ Edward A. Tamm 


Judge 
Dated: Oct. 8, 1956 | 
1454 Filed Dec. 18, 1956 : 
* * * * | 


ORDER AND JUDGMENT 


Defendants having moved this Court for an order pur- 
suant to Rule 37(b) and (d) and Rule 41(b) of the ‘Rules 
of Civil Procedure dismissing the complaint of the plain- 
tiffs herein for failure to answer an interrogatory and 
produce documents as required by order of this Court 
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dated February 8, 1956, and such motion having been 
set down for the taking of testimony, and such testimony 
having been taken and received on November 20, 26, 27, 
28, 29, 30 and December 3, 4 and 5, 1956, and due de- 
liberation having been had, and the Court having ren- 
dered its opinion herein, and it appearing to the Court 
that plaintiff von der Heydt’s answers to the interroga- 
tory was too vague and insufficient since the answers 
furnish no details as to any specific documents, and fur- 
ther that the discovery order of this Court, dated Febru- 
ary 8, 1956, has not in good faith been complied with, 
and it appearing from the pleadings herein and the 
stipulation of the parties dated June 15, 1955, that said 
plaintiff von der Heydt is the sole beneficial owner of 
plaintiffs Libertas, S.A. and Ratio, S.A., it is 


1455 ORDERED, ADJUDGED and DECREED that 
defendants’ motion be and the same is hereby 
granted in all respects, and it is further 


ORDERED, ADJUDGED and DECREED that the 
complaint of the plaintiffs herein be and the same is 
hereby dismissed and that judgment is hereby entered 
in favor of the defendants with costs, and that defend- 
ants have execution therefor. 

Dated: December 18, 1956. 


Serer ec ce tee eee eenmeee esse es esesesseeeoeoesceansess 


United States District Judge 


1457 Filed Jan. 24, 1957 


In answer to the DEFENDANTS’ INTERROGA- 
TORIES of June 1955 I beg to state that on account of 
my age (born 1882) and the long period since 1939 it is 
very difficult to answer all the questions, especially as, 
being a private citizen of Swiss nationality, living in 
Switzerland, I am not obliged to keep books or files and 
I do not keep any letters if they are of no interest to me. 
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With regard to interrogation Nr. 1, I have files of the 
following firms: | 

a. yes 

b. no 

c. yes 

d. no 

e. yes 

f. yes 

g- yes 

h, no 

i. no 

j- no 

k, no 

l. no 


2. The documents are located in Ascona. It is the usual 
bank-correspondence and has nothing to do with politics, 
and is filed away in folders. The folders in question are 
of the type which is customary in Switzerland and are 
kept by my secretary in a filing cabinet. : 


3. No 
4, — 


5. a. no 
b. no 
e. no 
d. yes 
e. no 
f. no 
g. no 
h. no 
i. no 
j. no 
k. no 


Vv. no 
Ww. no 
x. no 
y- no 
Z. No 
aa. no 
bb. no 
ec. no 
dd. no 
ee. no 


sSrypnepop Er 


. The correspondence is located in Ascona and filed in 
folders. (Description follows.) See page 4. 





7. No 
8. — 
9. No 
10. — 


11.I have no files with respect to any of the names men- 
tioned sub No 11 and cannot recall whether the remit- 
tances made were on instructions of these persons. 
The files of the Union Bank will show whether or not 
payments were stated to have been made upon the 
instructions or at the request of such persons. It is 
also possible that the Swiss Military Tribunal which 
dealt with the matter in question may have documents 
pertaining to question No 11. 


2. 
13. No 
14,— 


15.In Germany, Holland, Norway, Luxembourg, Den- 
mark, France. 


16. The property was mainly pieces of art which I had 
loaned to the museums of the capitals of the countries 
mentioned. Besides, I sometimes had a bank account. 
I also had a bungalow on the Golf course at Wannsee, 
which was destroyed by the Russians, and a house in 
Godesberg, left to me by my mother, and which was 
later sold to the Bankverein West deutschland (after 
the war). 


17.I have no more bank accounts of the property in- 
volved, with the exception of those kept by the lawyer 
who looks after the remains of my bungalow in Wann- 
see. I have no correspondence pertaining to the other 
house in Germany, but a certain correspondence with 
the museums to which I loaned my works of art, but 
this is not complete owing to the fact that my house 
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in Zandvoort/Holland was willfully destroyed by the 
Germans. 


1459 18.The documents which remained are located in 
Ascona. 


19.Germany, Holland, Norway, Luxembourg, Denar 
Italy. 


In Germany: stocks and shares inherited feces my 
mother in 1944 and held by the banking firm Von der 
Heydt-Kersten & Séhne. Other shares held by the 
August Thyssenbank, Berlin, which, being in the 
Russian sector, were destroyed. I have no data poe 
taining to them in my office. 


In Holland: Von der Heydt’s Bank N.V., = was 
liquidated during the war and taken over by the 
Internationale Kunstvereeniging N.V. These matters 
have been controlled by your representative, ; Mr. 
Charig, Munich. 


Moreover, years ago, I founded several small limited 
companies of which the capital was generally fi. 
10,000.— each. I had no personal interest in these 
companies, they were held by clients. I only acted as 
trustee. One of them was Kantoor van Administratie 
en Beheer van Onroerende en Andere Zaken N.V., 
Amsterdam. Another was the Maatschappij tot Im-en 
Export van Yzerdraadartikelen N.V., Den Haag, and 
another was N.V. Museum von der Heydt, which was 
the only company owned by myself, but I did not do 
any business with it because my works of art later 
mostly went to Switzerland instead of to Holland. 


In Norway: Concerning shares see declaration Fides. 
I had a few works of art in the Kunarindustri Muset, 
Oslo, which are now at the Rietberg Museum, Zurich. 


In Denmark: See declaration Fides. | 
Works of art at the Danske Kunstindustrimaseum, 
Kopennhagen. ! 
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In Italy: see files held by the Union Bank of Swit- 
zerland. 


1460 20.I am unable to give names and addresses, be- 
cause these societies have been dissolved, with 

the exception of the Internationale Kunstvereeniging 
N.V., Zandvoort/Holland, and the banks in Germany. 


21. No. Possibly in declaration Fides. 
22. Zurich (Fides) 


23. Possibly at Fides Zurich. As stated at the beginning 
of this declaration, I was not obliged, as a private 
Swiss citizen, to keep books and things of no interest. 
Part of the files are in possession of Fides and of 
the Union Bank of Switzerland. (See question Nr. la) 


Addition to question 6, page 2: The names of the 
folders are as follows: 


Res Immobiles Co., 

v. Stohrer, 

Thyssenbank, 

Russel, 

Meister, Milano, 

Schlessinger, 

Schunk-Peetz, 

v.d.Heydt-Kersten & Sohne, 

Bank voor Handel en Scheepvaart, 
Niederrheinische Bank. 





@ 


wt 
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1468 Filed Jan. 24, 1957 


ANSWERS TO THE INTERROGATORIES | 
submitted by the former Members of the Board of 


LIBERTAS SOCIETE ANONYME, LUXEMBOURG, 
to the 


DEPARTMENT OF JUSTICE, 
OFFICE OF ALIEN PROPERTY, 
WASHINGTON 25 D.C. 


through the intermediary of Mr. Irving Moskovitz, 
115 Broadway, New York 6, New York : 









Libertas Société Anonyme was a joint stock company 
% with legal residence at Luxembourg. In January 1943 
the company was wound up and their name deleted in the 
Register of Commerce as there was no interest in con- 
tinuing business under the German occupation. The dele- 
tion of the firm was published in the “Oeffentlicher An- 
zeigerzum Verordnungsblatt fiir Luxemburg” on J anu- 












ary 30, 1943. 
As Libertas Société Anonyme no longer exists, the éom- 
. pany itself is not able to sign documents. Therefore, the 






present document is signed by Mr. Robert Meyer and 
Miss Hedwig Widmer who at the time were the directors 
of the board of Libertas Société Anonyme and who’ are 
both Swiss citizens with permanent residence in Switzer- 
land. ; 


The answers given below to the interrogatories ‘ater 
to the period from January 1, 1939, through January 
30, 1943, date of its deletion in the Register of Com 
> merce. 











> 1. Libertas Société Anonyme did not undertake, i 
form, transact or carry on any business in Germany, 
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Holland, France, Belgium, Norway, Hungary, Rumania, 
Bulgaria, Luxembourg, Denmark, Italy or Japan. 


For the sake of completeness we would state that be- 
tween 1939 and 1943 Libertas S.A. had cash balances 
with Banque Commerciale, Luxembourg, which during 

these years fluctuated between $67.— and $173.25. 


1469 2. No answer required. 
3. No answer required. 


4, Libertas Société Anonyme had no interest in, as 
stockholder or otherwise, or as a member of, any cor- 
poration, company or association incorporated or estab- 
lished in or having a place of business in Germany, Hol- 
land, France, Belgium, Norway, Hungary, Rumania, Bul- 
garia, Luxembourg, Denmark, Italy or Japan. 


d. No answer required. 


6 & 7. The account books, consisting of Journal, Ledger 
and current accounts as well as minutes’book, a file with 
documents and parts of the business correspondence had 
to be forwarded to the Commissioner-Administrator at 
Luxembourg (Dr.iur Herbert Petzoldt, Adolf Hitler- 
Strasse 55, Luxembourg,) on April 2, 1942. These docu- 
ments are no longer available and may have been de- 
stroyed during the war. <A part of the correspondence 
and records are filed with Fides Union Fiduciaire, Zurich 
(Switzerland), Bahnhofstrasse 31. On the strength of 
these documents and from what they remember the under- 
signed have answered the questions asked to the best of 
their knowledge and ability. 


8. Libertas Société Anonyme did not own any real or 
personal property in Germany, Holland, France, Belgium, 
Norway, Hungary, Rumania, Bulgaria, Luxembourg, Den- 
mark, Italy or Japan. 


9,10 & 11. No answer required. 
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12. Answered under Point 6. 
Zurich (Switzerland), August 16, 1955. 


The former Members of the Board of 
LIBERTAS SOCIETE AN ONYME 


Meyer | 
Widmer 


1462 Filed Jan. 24, 1957 | 
ANSWERS TO THE INTERROGATORIES 


sumbitted by 


RATIO S.A., FRIBOURG (SWITZERLAND), 
to the 


DEPARTMENT OF JUSTICE, 
OFFICE OF ALIEN PROPERTY, 
WASHINGTON 25 D.C. 


through the intermediary of Mr. Irving Moskovitz, 
115 Broadway, New York 6, New York. 





1. For the period from January 1, 1939, through May 
1945 Ratio S.A. did not undertake, perform, transact or 
carry on any business in Germany, Holland, France, Bel- 
gium, Norway, Hungary, Rumania, Bulgaria, Luxem- 
bourg,, Denmark, Italy or Japan with the exception of 
the administration of the securities mentioned under 
Point 4 and 5 respectively. 


2. No answer required. 
3. No answer required. 


4. Ratio S.A. had interest as stockholder in several 
corporations, companies or associations incorporated or 
established or having a place of business in Germany 
during the period from January 1, 1939, through 1945. 
In the other countries, namely Holland, France, Belgium, 
Norway, Hungary, Rumania, Bulgaria, Luxembourg, Den- 
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mark, Italy and Japan Ratio S.A. had no interest as 
stockholder or otherwise during the above mentioned 
period. 


d. Ratio S.A. submits herewith a list, duly signed, on 
which are enumerated the names of the corporations in 
question, giving the nominal amounts of capital invested 
as well as the kind of participation. This statement will 
also show in which years these shares, participations and 
dividend shares were acquired. Further it will be seen 
that two items were sold and one exchanged. All other 
securities were the property of Ratio S.A. on May 1945. 


The securities were bought chiefly in the years 1933 to 
1938; the entries in the years 1941 to 1944 concern almost 
exclusively so-called capital increases by stock distribu- 

tions. 


1463 The greater part of these German corporations 

of which Ratio S.A. was a stockholder are well 
known in Germany and, with few exception, these shares 
are quoted at the German Stock Exchanges. 


In comparison with the share capitals of the German 
corporations the share property owned by Ratio S.A. was 
only a mere fraction. 


These shares represent an old investment of Ratio S.A., 
their market value on December 31, 1945, was Swiss Frs. 
19.213.— 


Besides these shares Ratio S.A. also owned debentures 
of German corporations and small cash funds. However, 
as these debentures cannot be called participations, Ratio 
S.A. did not believe it necessary to enumerate same on a 
special list. 


In connection with the above share investments of 
Ratio S.A. Mr. Eduard von der Heydt, Ascona, member 
of the Board of Directors of Ratio S.A., was a member 
of the Board of Niederrheinische Bank A.-G. at Wesel 
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(Germany). These shares were sold and consequently 
Mr. Eduard von der Heydt resigned from the Board of 
Directors. 


6. Ratio S.A. have in their control, possession or ‘cus- 
tody all correspondence, books of accounts, records: and 
documents relating to such interest or membership in all 
corporations, companies and associations for the period 
from January 1, 1939, through 1945. 7 


7. For the moment these documents are filed with Fides 
Union Fiduciaire, Bahnhofstrasse 31, Zurich (Switzer- 
land). They consist of correspondence with bankers: (al- 
most exclusively Swiss Banks where the German shares 
were in deposit) books of Accounts: Journals, Ledgers, 
Accounts-current and Records for securities. 


8. For the period from January 1, 1939, through May 

1945 Ratio S.A. did not own any real or personal 

1464 property in Germany, Holland, France, Belgium, 

Norway, Hungary, Rumania, Bulgaria, Luxem- 
bourg, Denmark, Italy or Japan. 


9,10, 11 & 12. No answer required. 
Fribourg (Switzerland), August 16, 1955. 


RATIO S.A. 


1465 Participations as stockholders in Germany 
from January 1, 1939 through May 1945 
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Nominal Amount Name of Corporation Boughtin 
nom. Rm. 57.600.— shares Allg. Elektrizitatsgesellschaft 1937, 1940, 1942 
(AEG) 1943 
ae 12.000.— - Anhaltische Kohlenwerke 1984/36, 1944 
(dividend shares) exchanged 
Ae 4.000.— o Julius Berger Tiefbau 1934 
= = 5.600.— = Berliner Maschinenbau 
Schwartzkopf 1934 
eS 9.900.— - Charlottenberger Wasser- und 
Industriewerke 1934, 1935, 1986 
“ 18.000.— “ Deutsch-Atlantische Telegr.Ges. 1937 
r 11.200.— = Deutsche Erdol A.-G. 1934 und 1935 
Oe 33.400.— - Deutsche Golddiskont Bank 
4% pref. shs. 1934, in 1940 
exchanged 1) 
= 20.000.— - Deutsche Linoleum Werke 1936, 1937, 1943 
= © 5.900.— “ Dortmunder Ritterbrauerei 1934, 1943 
 ” 4.600.— s Feldmiihle Papier & Zellstoff 1934 
590 6.000.— * Gebhard & Co. 1934, 1942 
. * 22.400.— * Gesfiirel 1934, 1937, 1942 
2) 
= = 700.— * Glickauf Braunkohle 1984, 1936, 1938 
1943 
- Oe 3.000.— io Harpener Bergbau 1937, 1942 
~ ® 27.300.— i Hoesch A.-G. 1937, 1944 
es 78.100.— " I, G. Farben 1934, 1937, 1942 
«  “ ~~ 100.000.— as Kammgarnspinnerei Diisseldorf 1936 
= 9.000.— im Linde’s Eismaschinen 1934, 1936, 1941 
° * $7.200.— e Mannesmann Réhren 1934, 1986, 1987 
mS 400.— ” Metallgesellschaft 1934, 1942 
“~ 8 500.— " Mihlenwerke Guhrau 1934 
« ~~ 100.000.— " Niederheinische Bank 1937 3) 
“« « ~~ 200.000.— _ Geschaftsanteil Hardy & Co. G.M.B.H.1943 
~ 25.300.— * Rabbethge & Giesecke 1936, 1987, 1943 
e © 31.200.— _ Rheinische Stahlwerke 1936, 1937, 1943 
=. & 30.000.— si Rheinisch-Westfalisches 
Elektr. Werk 1934, 1937 
> = 2.800.— as Sarotti Schokolade 1934 
- + 24.000.— = Schering A.-G. 1937, 1942 
=“ s&s 19.000.— w Schultheiss Brauerei 1934, 1937, 1942 
s Ss 98.000.— = Siemens & Halske 5% pref. shs. 1934, 1939, 1948 
- 40.000.— “ Siemens & Halske 1934, 1937, 1948 
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Nominal Amount Name of Corporation Bought in 
1466 | 
nom. Rm. 4.000.— shares Gebr. Stollwerck 1984 
“ — 12.200.— 8 Vereinigte Glanzstoff Fabrik. 1934, 1943 
- 29.000.— sd Vereinigte Stahlwerke 1935, 1937 
“« « — 18.000.— = Wintershall 1934, 1943 


20 dividend shares Wurzener Kunstmiihlen 1936 
od es 10.000.— shares Deutsch-Ostafrikanische Gesellschaft 1934 


-. e 500.— - Kamerun Eisenbahn Gesellschaft AB 1933, 1936 

x“ «© 2.000.— - Neu-Guinea Compagnie 1935 

= 1.000.— " Gesellschaft Nordwest-Kamerun 1936 

= = 820.— = Ostafrikanische Kompagnie 1936 

» & 500.— " Westafrikanische Pflanzungs- 
Gesellschaft “Viktoria” 1936 

“ bf, 6.825.— * Indisch-Afrikanische Compagnie 1936 


1) sold in 1944 | 

2) exchanged in shares of Allgemeine Elektrizitatsges. (AEG) 
enclosed in the first item of this statement 

3) sold in 1948 


1471 Filed Sept. 24, 1956 


Dated Sept. 14, 1956 


AFFIDAVIT : 
EDUARD von der HEYDT, being duly sworn, deposes 
and says: 


In answer to question 23 of Interrogatory I state that 
any documents, which were formerly in my possession are 
now, in so far as they relate to von der Heydt’s Bank 
and Internationale Kunstvereeniging, in the possession 
of Mrs. Huyer or Professor Russel, unless any of ' them 
have been lost or destroyed about which I have no pre- 
cise information. So far as Union Bank papers are 
concerned, I have instructed the Union Bank to :make 
them available to the extent that they still exist. I have 
been told that Union Bank does not keep BADER, as a 
general rule more than ten years. 
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At the time that the Swiss authorities investigated my 
case and finally cleared me, the Swiss Federal police may 
have taken documents which may still be in their cus- 
tody. I know they have not been returned to me, except 
for a certain few documents returned to my counsel, Dr. 
Treadwell, which I had received back from him and de- 
livered to my attorneys in New York, but which I do not 
think include any papers about which inquiry was made. 


In addition, as long ago as 1951, I made available docu- 
ments relating to money transferred to Union Bank, to 
my counsel in New York, who I understand delivered 
them all to the Government. These documents probably 
are still in the possession of the Office of Alien Property. 


In short, any documents about which the Office of Alien 
Property has inquired and which are in my personal pos- 
session have been reported and produced; the other places 
where documents might still be are with Professor Rus- 
sel, Mrs. Huyer, the Niederrheinische Bank, the Union 
Bank of Switzerland and Fides. I have instructed all 
of these to make available all their documents as re- 
quested, and I believe they have done so. The only other 
place documents might be would be in the custody of the 
Swiss Federal police. I consent to their production for 
the Office of Alien Property, but of course I cannot my- 
self obviously deliver such documents if the Swiss Fed- 
eral police have them, which I do not know. Other than 
as I have said, I do not know where any documents are 
or what may have happened to any documents which 
once existed but which cannot now be found. 


/s/ Epvuarp von DER Heypt. 
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1472 Filed Sept. 24, 1956 
ANSWER TO INTERROGATORIES 


EDUARD VON DER HEYDT, being duly sworn, de- 
poses and says in response to defendants’ saeeiies obi 
dated May 31, 1956: 


1. I do not recall the date, amount or type of — 
of any transfers of money received by Union Bank of 
Switzerland for my account from the August Thyssen 
Bank, A.G. between 1940 and 1945. These details could 
be eventually found in the files of the Union Bank of 
Switzerland which I have instructed to be made available 
to the defendants for discovery and I do not have these 
papers to refer to. As for transfers of money received 
by me personally, I have no recollection of them: except 
as they are reflected in my files which I have similarly 
made available to the defendants for discovery, and they 
are now in the United States while I am in Switzerland. 
I have asked my attorneys to examine these files when 
they get them back from the defendants and I will sup- 

plement this answer after such examination. 


1473 2. The same answer which applies to question 1 

applies equally to question 2. I have no inde- 
pendent recollection of the details of any transfers but 
to the extent that they are reflected in the files which 
are being produced for the defendants, I will supplement 
this answer when all the files are again available to my 
counsel. 


3. As stated above, I have no independent wsechisaties 
of these matters but I will supplement this answer to the 
extent that the information may be contained in the files 
which are being produced for discovery. 


4. The documents upon which my answers will be 
based, as noted above, are being produced for inspection 
and discovery by the defendants. Some of them, I would 
imagine, are in the defendants’ possession at this mo- 


i 
' 
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ment and others are in the offices of my New York or 
Washington counsel and still others may be en route. 
The name and address of the persons, companies or cor- 
porations having possession of these documents there- 
fore is: 
(a) Office of Alien Property 
Department of Justice 
Washington, D. C. 
(b) LG, Alk, Esq. 
Woodward Building 
Washington, D. C. 
(c) Graubard & Moskovitz 
115 Broadway 
New York, N. Y. 
(d) Fides Union Fiduciaire 
Rue de la Gare 31 
Zurich, Switzerland 
(e) Union Bank of Switzerland 
Zurich, Switzerland 


1474 5. In answer to question 5 I state that only 

very few of the documents which were examined 
by the Swiss Federal Police and which led to a charge 
brought against me by the Judge-Advocate of the Divi- 
sional Court 6 of the Swiss Confederation on April 8, 
1949, to which charge I was found blameless and was 
acquitted (a fact which the defendants were not so kind 
as to mention in their question, but which is well known 
to them) were returned to my then attorney, Dr. Tread- 
well. Upon my request he has now handed these few 
documents over to me and I delivered them to Mr. 
Moskovitz. 


Annexed you will find a statement by Dr. Treadwell 
relative to the documents mentioned above. 


6. I do not know when these documents were returned 
to Dr. Treadwell. They were given to me only some days 
ago when, in order to answer the present interrogatory, 
I asked Dr. Treadwell if ever any documents were re- 
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turned to him. These documents must now be in the 
custody of: 


Graubard & Moskovitz 
115 Broadway 
New York, N. Y. 

or of 
I. G. Alk, Esq. 
Woodward Building 
Washington, D.C. 


or already in the custody of the Office of Alien os 
As far as I remember, these documents consisted mainly 
of photostats and originals of letters and of an extract 
of a book on German Resistance Movement. 


7. In answer to question 7, the documents are, so far 
as I know, in existence. ! 


Sworn to before me this 
day of July 1956. 
COPY 


1575 DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON 25, D. C. 


July 15, 1955 


Irving Moskovitz, Esquire 
115 Broadway 
New York 6, New York 


Re: Eduard vo nder Heydt v. Brownell 
Dear Mr. Moskovitz: 


Pursuant to your conversations with Mr. Baum sh July 
13, 1955, the interrogatories propounded by defendants 
to plaintiff Eduard von der Heydt are deemed anenced 
as follows: | 
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1. Interrogatory No. 1 shall be limited to the period 
from January 1, 1939 through May, 1945. 


2. Interrogatory No. 9 shall be modified by the addi- 
tion at the end thereof of the following: 


relating to passports, visas, activities by plaintiff 
Eduard von der Heydt with or on behalf of the 
German government or any agency or official thereof 
or with or on behalf of nationals of Germany or 
with persons in Switzerland acting on behalf of the 
German government or any agency or official thereof 
or nationals of Germany, statements or answers to 
interrogatories concerning such activities, earnings 
or income of plaintiff Eduard von der Heydt derived 
from such activities or taxes on such earnings or in- 
come, or relating to transfers of art collections to 
the Swiss government or any agency or official there- 
of or any Swiss municipality to the extent that such 
transfers relate directly or indirectly to any of the 
foregoing. 


Also pursuant to your conversations, it is understood 

and agreed that the time for the plaintiffs to answer the 

interrogatories served upon them is extended to 

1576 August 27, 1955, with the further understanding 

that plaintiffs will furnish us such information as 

may be available in answer to said interrogatories on 
August 7, 1955 and on August 17, 1955. 


Reference is also made to the proposed stipulations 
concerning the question of ownership in this matter. 
Pursuant to Mr. Moskovitz’ suggestion, J am returning 
herewith the original and two copies of such stipulation 
and on one copy I have indicated by penciled notations 
the corrections deemed desirable. . 


It is expected that the affidavits of Duesterberg and 
Podein filed with the Claims Section will be forwarded 
to you on Monday, together with an appropriate sworn 
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statement identifying the documents which we described 
to you informally during our conference. 


Sincerely yours, 


Dallas S. Townsend 
Assistant Attorney General . 
Director, Office of Alien Property 


By /s/ James D. Hill 


James D. Hill . 
Chief, Litigation Section | 


1577 COPY 


July 18, 1955 


Department of Justice 
Office of Alien Property 
Washington 25, D.C. 


Attention James D. Hill, Esq. 


Reference: 9-21-2584 
JDH:MCB:rgb 
Eduard von der Heydt v. Brownell, Jr. 


Dear Mr. Hill: 


| 
We are pleased to confirm receipt of your letter of 
July 15th amending the interrogatories in the above 
matter and extending our time to supply answers. . 


In connection with the amendment of the interroga- 
tories, we note that your letter does not mention: our 
understanding as to means of identification of the records 
referred to in interrogatory #1. We should therefore 
like to confirm that if these records are readily identi- 
fiable by jacket numbers, folder numbers or book or 
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ledger numbers, or similar collective meanings, it will be 
sufficient if they are identified accordingly. 


We enclose herewith an original and two copies of the 
stipulation revised in accordance with your penciled nota- 
tions and would appreciate your executing and returning 
the original and one copy to Mr. Alk. 


We await with interest the statement of identification 
of documents and the affidavits referred to in your afore- 
mentioned letter. Thank you very much for your co- 
operation. 


Yours very truly, 


Graubard & Moskovitz 


By 
PNS/ew 


Encls. 


ec I. G. Alk, Esq. 
be Dr. Louis Gutstein 


COPY 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
WASHINGTON 25, D.C. 
July 19, 1955 


Irving Moskovitz, Esquire 
115 Broadway 
New York 6, New York 


Re: Eduard von der Heydi v. Brownell 
Dear Mr. Moskovitz: 


I enclose herewith a statement relating to the identifi- 
cation of the documents which Mr. Baum informally iden- 
tified to you on July 13th. This statement has been pre- 
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pared in the form of supplemental answers to the depo- 
sition of Mr. Baum and may be inserted in said deposi- 
tion as being additional answers under oath. I also en- 
close herewith photostatic copies of affidavits of Georg 
Duesterberg and Wilhelm Podein referred to in said 
statement as having been filed by the attorneys of Bank 
Voor Handel and others. These are the affidavits which 
we agreed to furnish you when you were here last week. 


Reference is also made to your letter of July 18, 1955. 
In our previous letter of July 15th we neglected to in- 
clude a statement that the documents to be described in 
answer to our interrogatories may be described by titles 
or numbers of the jackets, folders, or books, or similar 
markings. } 


With reference to the proposed stipulation concerning 
the allegations of the complaint, we are forwarding the 
original and one copy to Mr. Alk as you suggested. We 
note, however, that you did not make corrections on page 
4 of Schedule A and Schedule B. I have stricken para- 
graphs (d) and (e) of Schedule A and paragraph (c) 
of Schedule B and have initialed these modifications in 
the margin. I trust that this arrangement will be satis- 
factory rather than preparing the stipulation again. 


Sincerely yours, 


Dallas S. Townsend : 
Assistant Attorney General | 
Director, Office of Alien Property 


By /s/ James D. Hill 
James D. Hill 
Chief, Litigation Section © 
CC: Mr. Alk | 
Ene. | 
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COPY 


Prof. MR DR G.M.G.H. RUSSEL 
Fiscal Adviseur 


AMSTERDAM, April 18, 1956 
Prive: Willemsparkweg 205 
Telefoon 26609 

GR/Wi/3 


Messrs Graubard & Moskovitz, 


c/o I. G. Alk, 
Woodward Building ‘ 
Washington 5, D. C. | 


Dear Mr. Moskovitz, 
Enclosed I send you the following reports: 
1. Von der Heydt’s Bank N.V. 


regarding the years 1939, 1940, 1941 and the year 
1942 until the liquidation on December 30, 1942. 


2. Internationale Kunstvereniging N.V. 


regarding the years 1943, 1944 and 1945. The reports 
concerning the years 1939, 1940, 1941 and 1942 have 
not been found. 


During the war apparently the English-American staff 
of Price-Waterhouse had disappeared and has a certain 
Mr. W. Voors at Wassenaar (near the Hague) taken 
care of the office. All reports are written in the Dutch 
language. 

To Mr. Charig I shall send the same reports as to you. 
Of a number of the reports there seemed to be copies. 


With this case I certainly have a lot of work, es- 
pecially with searching for documents which were unfind- 
able and others which are still not to be found. 
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I just decided to bring the books and documents, found 
on Saturday April 14, personally to Mr. Charig in Mu- 
nich, I have already made an appointment with him by 
telephone. Together it will be approx. 40-45 kilogram. 





Finally I enclose the sworn affidavit of Mrs. Huyer. 
With kindest personal regards, ! 
Very sincerely yours, 
G. Russel. 


P.S. Reports are sent to Washington. 


1580 GRAUBARD & MOSKOVITZ 
115 BROADWAY 
NEW YORK 6, N.Y. 

COPY : 
April 20, 1956: 

Hon. Edward A. Tamm 

United States District Judge 

United States Courthouse 

3rd and Constitution Avenue N.W. 

Washington, D. C. 


Re: von der Heydt 
Dear Judge Tamm: 


Our New York office received today from Baron von 
der Heydt in Switzerland by airmail a substantial por- 
tion, perhaps all, of the documents called for a Ane 
discovery order. 


We have not had an opportunity to check throngh 
these documents ourselves as yet to determine what, if 
anything, is unaccounted for. Nevertheless, we are im- 
mediately sending them to the office of Washington coun- 
sel where they will be immediately made available to the 
Government. 
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The material being dispatched includes folders labeled 
as follows: 


bt pat 
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Lubke 
Schunk-Peetz 
Res-Immobiles 
Stohrer 
August Thyssenbank 
Meissner 
Schlessinger 
Internationale Kunstvereeniging 
Bank Voor Handel 
Unione de Banche Svizzere 
Niederrheinische Bank 
12. V.D. Heydt—Kerstene 


It is respectfully submitted that with the pro- 
duction of these documents, there has been substan- 


tially complete compliance with the order ofthe Court 
and we can assure the Court that if some minor details 
remain, they will be taken care of with all possible 


diligence. 
A copy of this letter is being sent to Government 
counsel, 
Respectfully, 
Graubard & Moskovitz 
By 
PNS/ew 


ce Myron C, Baum, Esq. 
be I. G. Alk, Esq. 


fe i ee 
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PROCEEDINGS 
* * * * 
2 MR. BAUM: It seems to me, your Honor, that 


the first problem is how to proceed on the taking 
of testimony on this motion. I have submitted to your 
Honor a short trial brief in which I have set forth what 
I conceive is the proper way to handle this. ! 

Ordinarily in such a motion as this the party moving, 
of course, must establish that the order has not been 
complied with and the documents which he ii ac 

have not been produced, exist. 
3 In this case, however, I think we are in a 

slightly different position. We have made a mo- 
tion on ample papers. The motion has been argued and 
an opinion has been written by Judge Tamm. And those 
motion papers and on the argument it has never been 
contended that the plaintiff has produced all of the ‘pa- 
pers required by the order. On the contrary, the ¢on- 
tention is made that he has produced all he has, that 
some may be missing but that is because he no longer 
has them. I submit, therefore, your Honor, that: we 
have made a prima facie showing that the order ‘has 
not been complied with, and we come then to the ques- 
tion of what is the effect of the plaintiff’s denmnils of 
the existence of further documents. 

Judge Tamm had denials before him in affidavit brs 
He described them as denials in general terms. He said 
he could not decide the weight to be given such denials 
on papers and he therefore felt that the matter should 
be set down for testimony in order that his, as he’ put 
it, suspicions might be resolved. 

I therefore think it appropriate, your Honor, that the 
defendants having shown without dispute that there are 
substantial quantities of documents covered by Judge 
Tamm’s order which have been produced, and having 
shown that they existed originally, that the issue now 
is on the plaintiff to explain where his documents are 
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and what has happened to them. That is particu- 
4 larly appropriate, your Honor, in view of the fact 

one of the issues on this motion is also the plain- 
tiffs’ failure to answer an interrogatory served on him 
one year and a half ago in which we specifically asked 
him which papers were lost or destroyed and how, which 
question has never been answered. 

So I think at least the burden of going forward if 
not the burden of proof is on the plaintiff to take the 
stand and explain what has happened to his documents 
and then to allow the defendants to rebut that with 
whatever evidence they have. I think that would be 
the orderly way of conducting this hearing, if your 
Honor please, and I submit that is the way it should 
be done. 

* * * 2 

6 MR. MOSKOVITZ: If your Honor please, in 

order to set the frame work for this motion, I 
would like to point out to your Honor that the plain- 
tiff is a Swiss citizen and resident, not a German. This 
is in the nature of a person who is not an enemy, not 
a citizen or resident of Germany, but trying to get his 
property back that was taken from him on an ex parte 
proceeding without any findings or trial. He is not 
even in the category of those Germans in Germany who 
if their property were taken away from them by the 
United States under the Bonn Agreement would have 
recourse to their own government for compensation for 
their property which was taken by the United States 
from Germans in Germany in lieu of reparations. 

The government here claims that with regard to the 
merits of the case that they have been deprived of dis- 
covery in such manner as would substantially preju- 

dice the government in their capacity to try this 
4 case. The burden is not only on them, but it is 
a remedy which they seek or a punishment which 
they seek which is so drastic that it seems to me that 


: 
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unless they can convince the court beyond any reason- 
able doubt— 

THE COURT: No. 

MR. MOSKOVITZ: Or beyond any substantial doubt, 
your Honor, remembering that this is the preliminary 
motion in effect to strike a complaint because of: some 
wilfull act which deprives the government of opportu- 
nity to try this case. 

They have not sustained that burden on the moving 
papers. Judge Tamm, on the other hand, did not wish 
to decide it finally and set it down for a hearing for 
the production of additional evidence. It is for them 
to make a case not for me to answer a case wiles has 
not been made. 

I suggest to your Honor that if there are any | ise. 
ments which exist which they have not had, it is for 
them to show it. If there is any instance in which the 
plaintiff has tried to wilfully obstruct them or prevent 
them from getting documents, then it is for them to 
show it. It is not for me to answer allegations which 
have not yet been adduced before your Honor. They 
must make their case, at least a prima facie case, and 
then it is for me to answer it if I can. 

THE COURT: In view of the history of his: case 
and in view of the various motions on file and the points 
and authorities in support of it and in opposition to 

the motion and the affidavits, and in view of the 
8 actions of the plaintiff in reference to the method 
of producing or not producing certain documents 
called for in view of Judge Tamm’s memorandum, I rule 
that the burden of going forward with the evidence on 
this motion is upon the plaintiff. 
* * * i 

MR. MOSKOVITZ: If your Honor please, may I ask 
your Honor to modify his ruling to this extent, to have 
the plaintiff specify which papers he claims have’ not 
been produced. For example, we had this morning an 
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and what has happened to them. That is particu- 
4 larly appropriate, your Honor, in view of the fact 

one of the issues on this motion is also the plain- 
tiffs’ failure to answer an interrogatory served on him 
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him which papers were lost or destroyed and how, which 
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if their property were taken away from them by the 
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unless they can convince the court beyond any reason- 
able doubt— ! 

THE COURT: No. 

MR. MOSKOVITZ: Or beyond any substantial doubt, 
your Honor, remembering that this is the preliminary 
motion in effect to strike a complaint because of some 
wilfull act which deprives the government of a 
nity to try this case. 

They have not sustained that burden on the moving 
papers. Judge Tamm, on the other hand, did not wish 
to decide it finally and set it down for a hearing for 
the production of additional evidence. It is for’ them 
to make a case not for me to answer a case which has 
not been made. 

I suggest to your Honor that if there are any: 1alean 
ments which exist which they have not had, it is for 
them to show it. If there is any instance in which the 
plaintiff has tried to wilfully obstruct them or prevent 
them from getting documents, then it is for them to 
show it. It is not for me to answer allegations which 
have not yet been adduced before your Honor. : They 
must make their case, at least a prima facie cane and 
then it is for me to answer it if I can. 

THE COURT: In view of the history of this case 
and in view of the various motions on file and the points 
and authorities in support of it and in opposition to 

the motion and the affidavits, and in view of the 
8 actions of the plaintiff in reference to the method 

of producing or not producing certain documents 
called for in view of Judge Tamm’s memorandum, I rule 
that the burden of going forward with the evidence on 
this motion is upon the plaintiff. 3 

cd a * 

MR. MOSKOVITZ: If your Honor please, may t ask 
your Honor to modify his ruling to this extent, to have 
the plaintiff specify which papers he claims have: not 
been produced. For example, we had this morning an 
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experience of a suggestion that an interrogatory has not 
been answered, when the answer is on file,—I should 
say the defendant, not the plaintiff. 

THE COURT: I think that the defendant has refer- 
ence to the items 1, 2, 3, 4, 5, 6, 7 and 8 of the order 
of Judge Tamm of February 8, 1956. 

MR. MOSKOVITZ: If your Honor please, of these 
items a great mass of documents have already been pro- 
duced with respect to each of these items. For ex- 
ample, with respect to orders—orders 1, 2 and 3 relate 
to the Dutch documents about which your Honor has 
heard before. The government has literally hundreds 

of pounds of paper or has seen hundreds of pounds 

9 of paper which are covered by items 1 2 and 3. 

With respect to item 4, which is the Niederr- 
heinische Bank documents. 

THE COURT: MHave all the books of accounts, rec- 
ords and correspondence or other documents of the plain- 
tiff’s bank in the Netherlands, as called for in item No. 
1 covering the period September 1, 1939 to the year 
1945, been complied with? 

MR. MOSKOVITZ: Your Honor, all the documents 
which exist have been produced. 

THE COURT: There are certain documents the gov- 
ernment says that were in existence that haven’t been 
produced. 

MR. MOSKOVITZ: I would like to know myself which 
documents they are. It seems to me that for me to deal 
with the item in blank would unnecessarily prolong this 
proceeding. 

MR. BAUM: If your Honor please, I would be glad 
to answer that question. In our motion dated August 
28, 1955, in the supporting affidavit, the documents which 
are missing are listed. In the reply affidavit on this 
motion, which is an affidavit of my associate, Mr. Fen- 
derson, sworn to on September 27, on page 3 and carry- 
ing over to page 4, there is a complete listing. 


4; 
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10 * * * You will find that on page 3 we have listed 

under the items of Judge Tamm’s order exactly 
which books or papers we have not gotten and which 
we allege exist. That same listing was in the original 
motion papers over a month before. As far as its in- 
terrogatory is concerned, your Honor, in this same af- 
fidavit I pointed out the answer to the interrogatory was 
finally received three weeks after we filed our motion 
and that we still regarded it as an insufficient a and 
that is our position today. 

* * 

I might add, your Honor, the same listing in greater 
detail appears in Mr. Fenderson’s original affidavit in 
support of the present motion which was filed on Au- 
gust 28, 1956, and appears on pages 13 through 21 of 
that affidavit under the same headings, only it is in 
narrative form instead of the listing. 

* * al 


11 EDUARD VON DER HEYDT 


was called as a witness on behalf of the plaintiffs and, 
having been first duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 


BY MR. MOSKOVITZ: : 
Q Please state your name and address. A i aa 
von der Heydt, Ascona, Switzerland. 
12 Q How old are you, Mr. von der Heydt? A 74 
years. 
Q Are you the plaintiff in this action? 
* & & 5 


A I am. ! 

Q Are you also the sole owner of Libertas, S. A. and 
Ratio, S. A., plaintiffs in this action? A Yes. Libertas 
doesn’t exist anymore. Libertas doesn’t exist anymore. 
I had it wound up when the Germans entered Luxem- 
bourg. 
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Shares and bonds which were in the Libertas were 
taken over by Ratio. And it was all under the rule of 
the Credit Suisse. Credit Suisse is the greatest bank in 

Switzerland, in Zurich, and they have an account- 
13 ant firm which is called Fides. But Fides and 
Credit Suisse is the same. 

Q Would you identify Doctor Gutstein? A Doctor 
Gutstein, he is my Swiss lawyer. 

Q Where? A In Zurich, Bahnhof Strasse. 

Q Do you recall receiving a letter from him earlier 
this year with respect to the production of documents? 
A I believe I did. 

Q Would you state when that was? A Of course, my 
memory is not as good as it used to be owing to my age, 
but I believe it has been in February of this year. That 
can be easily found out because it must be in the files. 

Q What did you do when you received that letter? 
A I did everything what was told to me. I tried to 
send everything from Ascona, from Zurich and from 
Zandvoort, to the place where I ought to sent it. 

Q Did you communicate with anybody? A I commu- 
nicated with my secretary, a Swiss girl born in Swit- 

zerland, and of course, I communicated with Doc- 
14 + tor Gutstein. 
Q And who else? A As far as I remember, 
my secretary sent some of the things to you directly. 

THE COURT: Who is your secretary? What is her 
name? 

THE WITNESS: Hofstetter, 50 years old. 

BY MR. MOSKOVITZ: 

Q Did you communicate with anyone else other than 
Doctor Gutstein and your secretary, or did you write 
to anyone? A Well, I think that I believe I also wrote 

to your good self. 
15 Q Who else? A Then I wrote to all these 
firms where I thought there would be material 
required hy his Honor. For instance, I wrote to Niederr- 
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heinische Bank in Wesel, I wrote to Professor Russel in 
Zandvoort, Holland; I wrote to Unione de Banche in 
Switzerland. 

MR. MOSKOVITZ: If I may interject, your Hour, 
the English translation is the Union Bank of Switzer- 
land, the name by which the bank is here commonly 
known. 

THE WITNESS: It is one of the big Swiss banks. 

BY MR. MOSKOVITZ: 

Q Did you give any instructions to any of these 
people? A I gave the instruction to send all, as, much 
as possible, and afterwards I have been told that; these 
people sent even too much but were things which were 
not necessary. 

Q You mentioned that you communicated with Pro- 
fessor Russel and gave him instructions. What instruc- 
tions did you give Professor Russel? A I gave Pro- 
fessor Russel the instructions to send everything ‘or to 
let to see to Mr. Charig of the Justice Department in 
Munich, all the books, letters and everything. And at 
first Professor Russel was not so very much inclined 
to do so for matters of law, for legal reasons, I didn’t 
quite understand. I am not a legal man but Russel is 

not only a lawyer but he is also a professor of 
16 law with one of the Dutch universities and a 
friend of mine. 
& e e * 

Q After you gave these instructions in February 
what happened to you? A I became quite seriously ill 
with meningitis, bronchitis, and very high fever and was 
ill for about four to six weeks. I was lying in bed and 
a nurse was sleeping in my room. 

Q During the time you were ill did you communi- 
eate with anybody about this matter or did anybody 
communicate with you about this matter? A As far as 
I remember, Professor Russel rung me up several times 
but I was a little bit disturbed in my head on account 
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of penicillin, and the sister had forbidden to answer any 
telephone calls until about three or some weeks that 
she said now if you have your telephone next to your 
bed you can have a short conversation with him, and 
of course, there was nothing else. Then I insisted again 
that he ought to send everything and the reason why 
I did it was that first of all I wanted to comply with 

this demand of the government, American govern- 
17 ment, and also because just in all the papers in 

the Inter Handel case where the Swiss firm, a 
small banking firm was, did not sent all the papers, 
and saying it was a secret of the bank, and waived the 
right of secrecy of the bank; my family is an old bank- 
ing family and my great, great grandfather was a bank- 
er, and I had it always secrecy of banking in my head, 
but in this case thought American government, and 
knowing the position they were taking up, I thought 
better too much than not enough. 

Q Did you waive any secrecy claims in this case? 
A I waived to all, I waived the secrecy claims to Pro- 
fessor Russel, to Niederrheinische Bank, towards the 
Unione de Banche of Switzerland, and also, of course, 
to the Swiss military tribunal which acquitted me. 


Q In the letter which Doctor Gutstein wrote to you 

did he also mention something about your own files? 

18 A I am almost certain, but of course, it may be 

possible that Doctor Gutstein gave his instructions 

by telephone. It is quite possible. This I do not re- 
member. 

Q Do you recall when that was? A Well, first dur- 
ing my illness and then when I was feeling a little better, 
and it may have been, it may have been in March. 

Q How long were you ill? A Severely ill about a 
month, and then came the illness of the penicillin, the 
medicaments, which served me well, I got rid of the 
pneumonia, but I got something in my head, you know. 
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It happens doctors know in case of penicillin you are 
a little bit disturbed in your head for some sa you 
are not a clear thinker. 

Q When was the next time that you scents that 
Doctor Gutstein communicated with you? A There 
was—he didn’t communicate, there was month he didn’t 
communicate with me; the last time he communicated 
in March; certainly he communicated with me again in 
April. 

Q What did you do following that ecramusiedttont 
A J called my secretary and told her, ‘“‘Here is a letter 
from Doctor Gutstein, instructions from Doctor Gutstein. 
Send all these things to Mr. Moskovitz,’’ and as far as 
I remember she sent a copy of this letter to Doctor 

Gutstein stating I sent so and so many files. . 
19 Q Do you recall when that was? A It: aay 
have been in March or pel, | 
* we e \ 
22 Q When was the next time that you heard from 
Doctor Gutstein with respect to the matter of: pro- 
duction of your files? A I do not remember any more 
distinctly, but I suppose when he got a letter from you 
it must have taken about three weeks, then he wrote me, 
let me see,—says, you telephone me, or that he sent me 
letter after a month. It seems to me likely. 

Q What did he tell you? A Jt was not sufficient 
and there were certain files missing. 

Q And what did you do then? A Then, feeling a 

little bit better, I looked in my proper house after 
23 files and I found files in my library which I had not 

believed to be there, and at the same time, or it 
was a little bit later, my secretary in her house where 
the office was, found also some more files after first she 
had said that is all we have. For instance, I remember 
she sent first one file Mr. Huyer, and afterwards another 
file, Mr. Huyer; it was a mistake, one owing to illness 
for my part and, the other part, it was a mistake by 
my secretary which may happen in every business, but 
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it was not bad—it was not intention to withhold any- 
thing. 
THE COURT: Anything? 

THE WITNESS: No. 

THE COURT: Did Professor Russel ever tell you he 
removed any of the correspondence from your files? 

THE WITNESS: Afterwards he told me that. 

THE COURT: When was it he told you that? 

THE WITNESS: Your Honor, I cannot remember the 
date. I only know to my great fright suddenly he said 
I cannot find the correspondence ’40 to ’44. 

THE COURT: Not that he could not find it. Did 
he ever tell you that he had removed part of the cor- 
respondence from your files? 

THE WITNESS: I do not remember that, your 
Honor. 

THE COURT: You don’t remember that? 

THE WITNESS: No. But there was quite— 

THE COURT: In December of 1955 did you 

24 receive a letter from Russel in which he stated, 

‘You know that I have removed a part of the 

correspondence because ill-thinking persons might use it 

abusively.’? Did you receive a letter from him stating 
that? 

THE WITNESS: Your Honor, it may be possible. 

THE COURT: Not possible, Don’t you remember 
whether you ever received such a letter as that? 

THE WITNESS: Because, may I say, Professor Rus- 
sel was not my lawyer, he was a specialist for taxation 
matters. 

THE COURT: All I want to know is did he write 
you that letter? 

THE WITNESS: The only thing perhaps I can duti- 
fully say, I do not remember it, but it is possible. 

THE COURT: Did he also say to you, ‘‘We cannot 
allow the U.S.A. to see the books outside the Netherlands 
or outside Switzerland under any circumstances.” 
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THE WITNESS: It was from his legal point of view, 
as Dutch lawyer and Professor of Law at the University. 

THE COURT: He may be a professor. All I want 
to know is did he write you that letter? 

THE WITNESS: I know that he at first didn’t want 
to give up anything and only when I did again and again 
tell him, ‘‘You must do it,’’ at last he went with all the 
books—I think there were 29 books—to Mr. Charig, to 

Munich and delivered them personally in his own 
25 ear. He told me. And he didn’t do it at once. 

At first he said if I let the books—I have not the 
right to let these books out of my hands, and the very 
explanation I, as not a legal man, couldn’t understand, 
he say these books do not belong any more to you be- 
cause the firm has been liquidated, they do not belong 
to anybody; he had certain instructions, because’ very 
likely he spoke about it; he also very likely he has os 
in this with Mr. Charig, I would think SO. 

THE COURT: Just make your answer ee to 
my question: Did you receive such a letter from Russel? 
Answer it yes or no or you don’t know. Did he write 
you such a letter in December of 1955? 

THE WITNESS: May I say, your Honor, I belibve it 
is possible, but I remember the whole tenor, it didn want 
to give anything out of his hands. ; 

THE COURT: Why? : 

THE WITNESS: Well, these were legal ideas. | 

THE COURT: All he is is a tax consultant, isn’t he? 

THE WITNESS: For in my ease he was a tax con- 
sultant, and then another thing when the Germans ‘came, 
made invasion into Holland, I instructed him, because 

I didn’t know any other lawyer to liquidate the 
26 firm. He liquidated the von der Heydt bank in 
same way as the Credit Suisse. 

THE COURT: All I want to know is if you got 
that letter. 

THE WITNESS: Should I have got a lettert 
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THE COURT: Did you get it? 

THE WITNESS: At present I cannot say yes or 
no. I can only say it is possible and should I have 
received it I would have sent it to Russel. 

THE COURT: To whom? 

THE WITNESS: Back to Mr. Russel. 

THE COURT: Wait a minute. If you got the letter, 
you would have sent it back to Russel? 

THE WITNESS: Several letters. 

THE COURT: This letter. I am only talking about 
one letter. You said if you got it you would have sent 
it back to Russel. 

THE WITNESS: It may be. 

MR. MOSKOVITZ: Your Honor, may I refresh his 
recollection? 

THE COURT: Well, show it to him. 

(A paper was handed to the witness.) 

THE WITNESS: It is what you say. The books are 
not your property he says to me. 

THE COURT: All I want to know is, did you get 

that letter? 
27 THE WITNESS: Yes, I believe I got that 
letter. 

THE COURT: Did you answer it? 

* * * * 


THE WITNESS: My answer on the 23rd of De- 
cember. 


THE COURT: Where is the copy of the letter you 
wrote to Russel in answer to this letter? Have you 
got it? 

THE WITNESS: I am sure he got it. 

& ° e * 


28 THE COURT: All I want to know is if he 
answered the letter. Russel is a professor of law 
in the Netherlands? 
THE WITNESS: Yes, that’s true. 


S RM , , 
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THE COURT: And Doctor Gutstein is your lawyer 
in Switzerland? 
29 THE WITNESS: Yes, he is only a lawyer and 
nothing else. 
= * e e 

THE COURT: Did Gutstein ever discuss with you 
any correspondence that he received from Russel about 
what to do with your books? 

THE WITNESS: He discussed very little with me 
and all these things in Holland, these Dutch things were 
done more or less on the ground and after the inside 
of Professor Russel—because Gutstein was not a Dutch- 
man. 

MR. MOSKOVITZ: I don’t think you understand the 
Judge’s question. 

THE COURT: Russel was in Amsterdam, right 

THE WITNESS: Yes. 

THE COURT: Did your attorney discuss with you— 
that is, Doctor Gutstein, who was your attorney in 
Switzerland? 

THE WITNESS: I know. 

THE COURT: Did he have any discussion with you 
in reference to any plans that Russel might have had 
to take your books from Holland in suitcases to Swit- 
zerland? 

THE WITNESS: He took to Munich. 

THE COURT: Who did? 

THE WITNESS: Russel. 

THE COURT: Took your files to Munich? 
30 THE WITNESS: Yes. I have been ld 29 
books, and Mr. Charig is certainly— 

THE COURT: No, I want to know whether or not 
Doctor Gutstein discussed with you any correspondence 
he received from Russel in which Russel thought that 
if these books were taken to Switzerland, then they 
would not have been araulabls to the United States 
Government. 
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THE WITNESS: I remember that there has been 
some times all the question of that. 

THE COURT: This is back in December of ’55 at 
the same time that you got your letter from Russel 
which was mailed December 21, 1955. Did you talk— 
after you got this letter from Russel did you call on 
Gutstein, your lawyers? 

THE WITNESS: I dare say if I didn’t write I 
telephoned to him. I think that is very likely. 

THE COURT: Did you take up the matter of this 
letter that Russel had written to you with your lawyer? 

THE WITNESS: I didn’t come to any decision. 

THE COURT: No, I didn’t say that. I want to 
know if you discussed it with him. 

THE WITNESS: There was a certain misunderstand- 
ing between Gutstein and Russel. 

THE COURT: What was this misunderstanding? 

THE WITNESS: I think it was some legal question 
and I have seen a letter that Professor Russel wrote 

to— 
31 THE COURT: You saw the letter that Russel 
wrote to Gutstein? 

THE WITNESS: To Moskovitz—no, he wrote a 
letter. 

THE COURT: Who wrote a letter? 

THE WITNESS: Professor Russel. 

THE COURT: Wrote a letter to whom? 

THE WITNESS: Mr. Moskovitz. 

THE COURT: I am not asking about Mr. Moskovitz. 
All I want to know is do you know anything about the 
letter that bears the same date as the letter that you 
received from Russel that Russel wrote to your lawyer 
in Switzerland about removing your books. Do you re- 
call that? 

THE WITNESS: It is possible, your Honor, he 
didn’t write to him. 

THE COURT: Not possible—he didn’t write. I want 
to know whether he mentioned it to you. 
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THE WITNESS: I don’t remember it. 

THE COURT: You considered it important wher you 
got this letter from Russel, did you not, to consult your 
lawyer? 

THE WITNESS: In matters of Dutch law I trasted 
more to— 

THE COURT: No, all I want to know is, didn’t you 
feel inquisitive about the statement that, ‘‘You know I 
have removed a part of your correspondence because 
ill-thinking people might use it abusively’’? Do you re- 

eall that? 
32 THE WITNESS: Yes. 

THE COURT: Did you take it up with your 
lawyer, Doctor Gutstein, the question of Russel Tremov- 
ing your files? 

THE WITNESS: I think I took these things quite, 
separately for this reason, as Mr. Moskovitz told— 

THE COURT: This was in December of 755. ‘You 
didn’t take it up with Mr. Moskovitz? 

THE WITNESS: No, I only know that Mr. Russel 
wrote to Mr. Moskovitz he ean get on very badly with— 

THE COURT: I only want to know whether or not 
you know any letter that Russel wrote to Gutstein about 
taking your books into Switzerland so the United States 
Government couldn’t see them. Do you know of | ay 
thing like that? 

THE WITNESS: I have heard about this, but who 
told me it I don’t know. 

THE COURT: Did you ever see the letter that Rus- 
sel wrote Gutstein? 

THE WITNESS: Your Honor, I do not ee 

THE COURT: Did you ever talk to Doctor Gutstein 
about it? 

THE WITNESS: Your Honor, I do not— 

THE COURT: Remember that? , 

THE WITNESS: —remember that. Doctor Gutstein 
was not always in Zurich. He was a long time in Sam- 
aden. bg 
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THE COURT: All I want to know is whether 
33 you ever talked to him about it. 
THE WITNESS: I do not remember it for 
certain. I can’t swear that. 
BY MR. MOSKOVITZ: 

Q I show you copies of two letters dated December 
23, 1955, and December 29, 1955, and ask you would 
you be kind enough to read them. 

MR. MOSKOVITZ: I state to your Honor, and Mr. 
Baum will correct me if I am wrong, that these are 
taken from the same file from which the government 
was furnished the letter of December 20, 1955, which 
file was furnished by the plaintiff. 

THE COURT: December 21? 

MR. MOSKOVITZ: December 21, I beg your pardon— 
which file was furnished to the government, and the 
government has, therefore, I assume, seen them. Wheth- 
er they have made copies of them I have no idea. 

34 THE COURT: So you thought it would be a 
good idea to send your books and records to 
Switzerland? 

THE WITNESS: Your Honor, at the same time I 
say you must leave it over to the American lawyers be- 
cause they understand the case. 

* * & ee 
35 THE COURT: * * * You didn’t hear from 
36 Doctor Gutstein that he had heard from Russel 
at the time you got your letter from Russel, is 
that correct, or did you? 

THE WITNESS: It is possible because Mr. Gut- 
stein was very often not in Zurich, very often— 

THE COURT: Were you consulted where your books 
were going to go? 

THE WITNESS: I must say that suddenly without 
any explanation Professor Russel say to me in order 
to make an end of the whole case I have taken the books 
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to Munich. He didn’t even ask me if he could do it, 
because he always had the idea that it was after Dutch 
law nobody’s property, and he has say to me if you 
want I can work out a legal statement about it, He 
say these books are not yours because the firm has: been 
liquidated. It is nobody’s property. 

THE COURT: That isn’t what I want to mow. 
When you got the letter from Russel telling you’ that 
he had removed part of the correspondence, did ee 
contact your lawyer, Doctor Gutstein? ! 

THE WITNESS: I don’t think so. 

THE COURT: Did there come a time her you 
knew that Russel had written Doctor Gutstein in which 
Russel had suggested maybe the books should be taken 
to Switzerland? Do you recall? 

THE WITNESS: Your Honor, it may be ee 
that he has told me about it, but I did not recall it dis- 

tinctly. I wouldn’t say I know for certain and 
37 _—si the reason is there was a certain misunderstand- 
ing between Russel and Gutstein, legal questions. 

THE COURT: All right. Now, do you recall when 
you first learned that Russel had suggested to Doctor 
Gutstein that if he takes the books to Switzerland in 
a big suitcase he could place them in Gutstein’s custody 
and the United States couldn’t see them? : 

THE WITNESS: Your Honor, I do not remember it. 
The only thing I know for certain, I would not do: any- 
thing without the advice of the American lawyers. : Rus- 
sel went himself, his own car, without asking me and 
delivered the books in Munich. 

THE COURT: As a matter of fact, when Russel 
wrote that letter to Doctor Gutstein he sent you a, COPY 
of it, didn’t he? 

THE WITNESS: Your Honor, I must say I —_— 
remember it. I would be glad if I could give you the 
answer yes or not but I cannot remember it. 
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THE COURT: You don’t remember whether he sent 
you a copy? On his letter he says, ‘‘Copy to Baron, 
Doctor Eduard— 

THE WITNESS: When he has written that then he 
has sent me a copy. 

THE COURT: Then you got a copy? 
38 THE WITNESS: Then I got it, yes. 

THE COURT. Did you agree that the books 
should be sent to Switzerland? 

THE WITNESS: No. I only say, ‘‘Ask the Ameri- 
ean attorneys, they know of such a thing,’’ because Pro- 
fessor Russel had told me strange idea they are no- 
body’s property. I never could understand it. 


40 BY MR. MOSKOVITZ: 

Q Mr. von der Heydt, were any records from 
Holland ever sent to Switzerland by Mr. Russel? A No, 
or if they were sent, I sent them back. 

a * * * 

Q What instructions following this correspond- 

4] ence did you give to Professor Russel? A I 
gave him the instructions to deliver everything 
which was wanted. 

Q To your knowledge did Professor Russel ever de- 
stroy any papers? A As a lawyer I think he could 
not do that. 

Q Do you know whether he did or did not? Do you 
know whether he did? A I don’t know anything about 
it. 

Q Do you know of any files which he has withheld 
from the government inspection? A I don’t think so. 
On the contrary he gave more to the government than 
was, than the government took. He told me that when 
Mr. Charig had been to the office of Mrs. Huyer he went 
there afterwards agains and in a very hidden drawer 
he found certain things and those he sent once again to 
Munich, and therefore I got the impression that he sent 
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everything after a certain hesitation, because at: first 
he didn’t like to do it, but said, ‘“When I send the books 
I never get them back,’’ and said, ‘‘If you don’t get 
them back, it doesn’t matter very much because! _ they 
are hardly worth while.’’ 

@ When you say that you sent them to Munich, hens 
in Munich were they sent? A As far as I know, to 

Mr. Charig. 
42 Q Who is Mr. Charig? A Mr. Charie | is the 
representative of the Department of Justice. 

Q Do you know when was the first time that Mr. 
Charig called upon Mr. Russel? A I have know it, 
but I don’t know the time now that he did. I only knew 
at first he didn’t want to show anything. Then he: said 
I want to show it but only in my own house, in my: own 
office, and the last thing is that he sent it all to Munich. 
He changed his mind. 

Q Do you recall that prior to the recess you testified 
that you received word at a certain time from Doctor 
Gutstein that the files that your Secretary sent in pel 
of 1956 were incomplete? A Yes. 

Q What did you do then? A At once I allied my 
secretary and say to her, ‘‘Look again in all the files, 
everything, there is something missing,”’ and I myself, 
in my small house, in my house which is very small, next 
to the house where my secretary was, there I looked my- 
self. If there maybe anything which maybe wanted by 
the American government and as soon as I found some- 
thing I sent it off and the same did happen with those 
files which my secretary found. They are why—there 

has been a mistake, I must say it would be easy for 
43 me to say it is a mistake of the secretary, but it 
can be my mistake, * * * 

Q Have you any files either in your house or in 
your secretary’s office relating to any of the names which 
were furnished to you which you have not sent either 
to Doctor Gutstein for delivery to me or to me directly? 
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A I sent it all. The first time a few things were over- 
looked and then they were found and sent. 

MR. MOSKOVITZ: If your Honor please, we have a 
practical problem. All the files which were produced as 
the defendant testified we have, the government has seen 

them in exactly the same state in which they were 
dt received by us. It seems to me it would be un- 

necessarily encumbering the record to make them 
part of the record. 

THE COURT: I don’t think that is necessary. The 
government has seen them. 

MR. MOSKOVITZ: If the government would stipu- 
late that all the files as they were, with the slips of 
paper in them, showing some documents which were 
shown to them, and that they are not necessary to offer 
them in evidence, I think we can obviate that. 

MR. BAUM: Yes, your Honor, I will concede that 
everything that was shown me was received by Mr. 
Moskovitz. 

BY MR. MOSKOVITZ: 

Q Mr. von der Heydt, will you state what happened 
to such of your files and papers during or shortly after 
the war? A What happened to them? 

Q During or shortly after the war. A Your Honor, 
it was my custom, as he was not described in the register 
of commerce generally after, let me say two years, de- 
stroy the papers and the reason was that I thought I 
didn’t want them any more. 

THE COURT: You destroyed all your papers after 
they were two years old? 

THE WITNESS: There were certain exceptions made 
and I found out now that I kept certain papers longer 

and I must say myself that there is not too much 
45 order in the arrangement of my files, and part of 
it is because some perhaps three or five years 
after the war there was water coming up Lake Maggiore, 
and inundation took place and all the files which were 
down at the bottom had to be all taken to higher place, 
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or they had to be taken on a truck and sent up to a 
little hill, and wanted to bring them to safety when the 
water would come still higher, but after all, it’s—the 
house was not inundated, I must say that, it was only 
threatened and the ones right next to my own were 
inundated by water because situated right near the pans 
BY MR. MOSKOVITZ: 

Q Do you recall any government action that was 
taken with respect to your files at the end or shortly 
after the war? A “Yes. 

Q Will you please tell the Court what happened? 
A At first I think ’42 or ’43 suddenly a gentleman of 
the Swiss Federal Police called upon me and asked me 
what are you doing there, what sort of transactions are 
those which are under separate account at the Unione, 
and I say to him— 

Q We don’t want to go into the case itself. . We scat 
to talk now about certain action that was taken with 
respect to your files. A! There came about six men—it 

was in *46 about six men for 10 days look at all 
46 after in my house, in my files, in my garden. They 

thought they were Swiss police. They thought I 
even had some Imperial German crowns, which never 
existed hid in my garden. How these things came about 
I don’t know. It was just sort of general excitement 
after the war. People believed almost everything. Any- 
how, six men for 10 days searched my whole house and 
garden—small garden, and my house is only three ‘and 
a half rooms. I am living there just with one person. 
And then also my secretary’s house is next to it also. 
I formerly lived in a different place in a bigger house 
but I couldn’t heat it because during the war there was 
very little coal; therefore, I had to go into a very, very 
small house, and after some time it pinched me so much— 
one of the reasons also was that I was a very long 
time very ill, I got accustomed to it and I didn’t want 
to move. 
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Q What happened to your files? A The files, a 
great many of them, I didn’t count it were taken by the 
Swiss Federal Police and by the compensation office. 
Swiss Compensation Office, and they were taken for a 
certain time and some of them were sent back to me. 

s Ld s * 
THE COURT: Since this suit has been pending, have 
you destroyed any documents? 
47 THE WITNESS: No, because I always say to 
my secretary, we go on as before, we do not 
destroy anything of those years between ’39 through ’45 
because these were years which we say are the years 
the government is interested in. 
BY MR. MOSKOVITZ: 

Q Are there any documents of that period which you 
have which you have not sent me relating to the names 
which were furnished you? A I for instance had sci- 
entific or artistic— 

Q No, just the particular names which are here in- 
volved, just the names which were furnished to you? A 
There is nothing left. 

Q Do you have anything left at all? A No, no. 

Q Have you withheld anything of any kind? A No, 
no, certainly not. Twice I met the trust. It is not 
humanly possible that anything is different. I corre- 
sponded with other people, you know. 

Q When the Swiss police took your files did they re- 
turn everything to you? A: I don’t know. I think they 
kept certain things. At first I didn’t know if they are 
going to make a process, it was only then make it or 
may not make it so say it ought to be done, and I was 
kept in the dark, and it took about two years until 

the government decided to make this process and 
48 after that they have kept certain files in their 
office and do not want to produce them. I have 
a lawyer in—my own lawyer in Zurich, Doctor Tread- 
well. He is the son of an American who came to Zurich 
as a professor, settled there and his son becomes Swiss. 
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He is my lawyer. And at the same time he is a Major 
in the Swiss Army. And he has very good connections 
with the Swiss military authorities. And he tried sev- 
eral times to get these things which I would like very 
much to be able to do, but he say they refuses, and 
it is against our principle, and he made an affidavit swear- 
ing I can’t get them. 

Q Was Doctor Treadwell the person who represented 
you in the Swiss proceedings? A Yes, sir. 

Q Did you ask him to get back the documents which 
the Swiss government had? A Yes, when I got the 
demand to hand out these files then I told him about it, 
I must get all these documents if possible the whole lot, 
I should like to have the whole lot because it is only 
natural when this process came that I tried to produce 
as many things which were to my discharge, you know, 
and I would very much like to produce them in court, 
which I am sorry I can’t. 

Q * * * When did the Swiss government : take 
49 these documents? A 46. 
Q When was this process? A [I think 48, 

Q Who represented you during that particular BME. 
ess? A Doctor Treadwell. 

Q And what was the outcome of that process? A I 
was acquitted and even the costs were taken over by 
the Swiss government and it happened very sudden. 

Q Did the files which they took from you in 1946 
pertain to some of the names which were mentioned in 
the interrogatories to you? A I believe they were 
based mostly those names which got in the Thyssen bank, 
from the Thyssen bank to the Unione, and they got in- 
structions it was a separate account in my name, but 
Unione knew that I was acting for the Thyssen bank, 
and these were, these three men, I think they were, I 
think there were three which have been found out to 
be spies—I didn’t know them and I do not believe even 
nowadays that all of these men were spies because— 
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Q Will you please listen to my questions, otherwise 
we will be trying the case here instead. I want to ask 
you specifically, Mr. von der Heydt, do you have any 
papers relating to the von der Heydt bank in Zandvoort 

or the Internationale Kunstvereeniging, Zand- 
50  +voort, which you have not delivered to me? A I 

don’t know if the papers by. Price, Waterhouse 
have been delivered. 

Q What has Price, Waterhouse to do with the bank? 
A Price, Waterhouse were my accountants, a very well— 
known American-English accountant firm, and because I 
understand very little of bookkeeping, I every year, even 
now, to the business—every year Price, Waterhouse looks 
through my books and make me a report afterwards, 
and they still do now, and when the invasion was when 
the Germans were there—I don’t if Mr. Charig has 
asked him— 

Q Are these the Price, Waterhouse reports that you 
are talking about? A Yes, yes. 

MR. MOSKOVITZ: Will the government stipulate 
that they have seen these? 

MR. BAUM: ’39 to ’45, yes. 

BY MR. MOSKOVITZ: 

Q I ask you specifically, do you have anything in 
Switzerland or anywhere under your possession or con- 
trol relating to the von der Heydt bank and the Inter- 
nationale Kunstvereeniging, which you have not deliv- 
ered to me, relating to the period in question? A Re- 
lating to those five years? 

Q Yes. A That has all been delivered. 
51 Q Do you have anything from the Niederr- 
heinische bank during the period in question, either 
in your possession or somewhere in Switzerland, or any- 
where else which you have not delivered to me? A I 
delivered everything and I hardly knew these people, 
only by chance— 
Q We want to make this as short as possible. Just 
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answer my questions. If anybody else wants further ex- 
planation or if you want further explanation, I will ask 
you further questions. You have delivered to me, first, 
a file of the Unione bank which contained correspondence 
from 1947 to 1949, and then the second time when you 
were told that this was incomplete you then delivered 
later, as you testified, a file containing papers from 1940 
to 1945. 

Do you have in your possession or control anywhere 
any file relating to this matter of the Unione bank which 
you have not delivered to me? A No. 

Q Do you have any papers outside the file originally 
from the file or otherwise which you have not delivered 
to me? A No. 

Q With respect to the Niederrheinische bank, you = 
nished to me two folders, one having correspondence from 

1947 to date, and the other one from 1939. Do you 
52 have anything in any other files relating to these— 

to Niederrheinische bank which you have not de- 
livered to me? A: Not I. The Internationale Kunst- 
vereeniging may have some papers, but they have been 
given to Mr. Charig. 

Q Do you have any papers that are outside the files? 
A No. 

Q Which you have not delivered to me? A No. 

Q Or any papers which you have taken from the files 
which have not been delivered to me? A No. 

Q Have you taken any papers from these files? A 
No. 

Q You produced the file of the Internationale Kuist. 
vereeniging, one from 42 to ’44, and one called Huyer, 
1946. Do you have any other files relating to the In- 
ternationale Kunstvereeniging? A Of later years? | 

Q I am talking about these periods. A No, no. | 

Q Have you taken anything from these files at 
53 any time? A No. 
Q Have you any papers outside these cael re- 
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lating to this matter that you have not delivered to me? 
A No. 

Q I think Mr. Baum will agree with respect to item 
6-A—I am taking these up more or less in order now, 
your Honor, there is no complaint. That is the file re- 
lating to Lubke. 

* * s * 

Q You mentioned earlier about a file which you sent 
to Professor Russel relating to him. Has that file now 
been given to me? A [I think to Mr. Charig. It was a 
file °40 to ’42 which Mr. Russel had in his private house. 

Q Has that file now been given to me, if you know? 
A Jdon’t think so. I think it was given to Mr. Charig. 

Q Do you have any correspondence or other files with 
or relating to Mr. Russel which you have not delivered 
to me? A Not of the period. 

MR. MOSKOVITZ: Will the government stipulate 
that the correspondence file between Russel and von der 

Heydt, 1940 to 1944 was produced by Russel? 
54 MR. BAUM: Through you, not shown to Mr. 
Charig. I will not so concede because it was sent 
to Washington and delivered by you for our inspection. 

MR. MOSKOVITZ: That is why there was this con- 
fusion. That file was sent to Russel some time before 
the discovery proceedings were even filed in August, 
1955, and Professor Russel has sent it to me and I fur- 
nished it to the government. 

BY MR. MOSKOVITZ: 

Q Do you have anything in your possession or con- 
trol which you have not either delivered to Professor 
Russel or to me? A No. 

Q Do you have anything outside the file or anything 
taken from the file? A Oh, later matters. 

Q You mean of very recent date? A For instance, 
I wanted to make a present to his daughter who is go- 
ing to marry. I got something. 

e e e 




























403 A 


56 Q Mr. von der Heydt, I asked you before the 
recess about a number of specific names and files 
which you had delivered either directly to me or through 
Doctor Gutstein. I want to continue with you along the 
same vein. I ask you now about a file called i 
» A Of Bombay. 
ae Q Of Bombay, yes. You delivered to me a file ‘COV- 
ering a period to 1944. Do you have any other file which 
relates to Schlessiger? A No. 

Q Do you have any documents which were removed 
from any file or outside of any file? A No. | 

Q Hither in your possession or control? A No. 

Q Which you have not delivered tome? A No. 
57 MR. MOSKOVITZ: If your Honor please, I 
believe I may state with consent of counsel that 
there is no question raised about—I was up to 6-C. There 
a was no question raised with respect to D, 6-E, and 6-F, 
» so I will pass over those. | 
BY MR. MOSKOVITZ: 

Q Referring now to a file which is entitled the Thys- 
sen bank, you sent to me first a folder—rather, two fold- 
ers, one covering a period 1943, and the second one 49 

to 56. Do you have any documents—first, do you have 
a other files relating to the Thyssen bank? A Ng) no, 
‘ no more. 

Q Do you have any documents outside the flest A 
No. 

Q Which you have not delivered to me? A They 
may be at the military tribunal in Zurich, but I ” *; 
get it. 

Q Are there any files in your possession or any: ‘pa- 
pers in your possession relating to the Thyssen bank 
which are not delivered to me? A No, no. 

* * * 
. 58 Q I think I already discussed with you the: file 
> which I received from Professor Russel, your file 
relating to your correspondence with him. Do you have 
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any other files relating to Professor Russel which you 
have not delivered to me? A No, with the exception of 
the very last time he wrote me, I wish you would not 
go to America—he advised me not to go, he wished me 
good luck and said something about his daughter who 
was going to marry. 

Q Do you have any papers outside of the files? A 
No, no. 

Q Which you have not delivered to me? A No. 

MR. MOSKOVITZ: With the government’s consent I 
state to your Honor that the other items relating to 
item 6, I, J, K, etc., down through L, there are no ques- 
tions raised by the government. 

* s * e 

Q With respect to the records of the Unione bank 
of Switzerland itself, what steps did you take in order 
to comply with the order of the court with respect to 
the records of the bank itself? A’ I tried through Doc- 
tor Treadwell to get them from the tribunal. He was my 

lawyer in that case. 
59 Q I don’t think I made myself clear. I am not 

talking about your records. We have already cov- 
ered that. I am talking about the records which are in 
the files of the bank itself, of the Unione bank of Swit- 
zerland. If you will recall, the order of the court was 
to get the records of the Unione bank of Switzerland. 
What did you do in that respect? A I tell you I wrote 
them please send everything you have concerning me 
about the four or five years—possibly ’39 to ’45, and 
then they wrote back and made even an affidavit, said 
they did not keep the papers longer than ten years and 
we are not going to keep papers longer than ten years, 
and they made a declaration under oath. 

Q Have you produced, as far as you are concerned, 
all of the records which you have relating to the Union 
bank—your own records? A In the very last years, of 
course, J have a current account which is Unione bank, 
and I don’t throw away papers of the last year. There 
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may be some, if you are interested in them, I can wire 
to my secretary to send them along by airmail. : 

Q We are concerned with period 1939 to 1945, A 
That’s gone. 

Q Do I have your file with the Unione bank inspfar 
as you have it, or do I not? A I think you have it, 

but if you have not enough, I can always wire to 
60 my secretary to send it along by air mail. It, ‘vee 
be here in two days. 

Q With respect to the period 1939 to 1945, do i you 
have in Switzerland or anywhere else any file with: the 
Unione bank which you have not delivered to met A 
No. 

Q With respect to Fides I believe you testified beni 
that Fides is a part of the Credit Suisse? A: Yes. - 

Q And Credit Suisse, I think you also testified, is 
a very large, if not the largest, bank in the Confedera- 
tion of Switzerland, is that not right? A Yes. | 

Q What is the relationship of Fides to you? A_ Al- 
ready before I was living in Switzerland, Fides was look- 
ing after certain of my shares and stock for this reason, 
because foreign exchange regulations so very difficult and 
you would without willing or knowing, certainly, do 
something against the exchange regulations, and there- 
fore, I thought I am in safe hands, if I am, if I leave 
my things with the Credit Suisse. For this same reason, 
Fides, for the reason I was afraid of doing eventually 
something against a foreign exchange regulation, I en- 
trusted my stocks and shares to the Fides that she 
could do things and not I myself, they would see they 

are selling it, they have different departments 
61 and they don’t make any mistakes, I am st 
certain. 

Q Did Fides keep a custodian account for yout! Is 
that it? A Not for me personally, but under the name 
Ratio. 

Q Did you give any instructions to Fides with respect 
to this case? A’ Oh, of course, 
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Q Will you state what those instructions were? A I 
gave the instruction to deliver everything that they had 
to make copies of everything concerned Ratio and Lib- 
ertas, because Libertas was a Luxembourg company, also 
founded in Luxumbourg, by the Fides, and Fides gave 
me the advice to have help—this company there. I don’t 
remember the reasons. And when the Germans marched 
in it was, it was destroyed. And afterwards I said, ‘‘Now 
you send four copies of everything you have to the 
American government,’’ and they sent over 1,000 photo- 
copies that they had told me and I am sure it is so. 

Q Did you pay for those photocopies? A Yes. 

Q In your interrogatories you made a reference to 
the words ‘‘Declaration Fides’’ and I show you a letter 
sent to you by a Mr. Robert Meyer. Who is Mr. Robert 
Meyer? A Mr. Robert Meyer is the advisor, manager 

of the Fides, who takes special charge of my 
62 things. And not only that but also of the book- 
keeping of my hotel in Ascona, Switzerland. 


64 MR. MOSKOVITZ: Your Honor, this sounds 
picyune, but the point of this was in the interrog- 
atory the word used by Mr. von der Heydt was ‘‘de- 
claration Fides”. The government seemed to have some 
idea that there was some written document which they 
had not been furnished. The answer is that there was no 
such document. The statements of account to which they 
do refer here have been in the possession of the gov- 
ernment for some time. 
65 BY MR. MOSKOVITZ: 

Q ‘Mr. von der Heydt, you spoke earlier of a 
person by the name of Mrs. Huyer. Would you please 
tell us who she is? A Mrs. Huyer is a widow of Mr. 
Huyer who was formerly my manager in Zandvoort, and 
he died about two years ago. She had no idea of book— 

Q Just one question at a time. When did Mr. Huyer 
become your manager? A I think about ’32 or so. I 
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am not quite certain about the date, but we could find 
it out by cablegram. 

Q Prior to the death of Mr. Huyer did Mrs. Huyer 
have anything to do with the bank? A Nothing saad 
ever. 

Q Where did Mr. Huyer keep the records of the dank 
during the time he was the manager? A! ‘Yes. 

Q I say where? Where did Mr. Huyer keep the | rec- 
ords of the bank as far as you know? A At first in' the 
bank, then the bank was destroyed by the Germans. Then 
he took his books in his private house in Zandvoort. 
Then anybody had orders to go away from Zandvoort 
and they went to a small place in Bussum. Bussum is 
on the other side of Amsterdam and he remained there 

until the war was over. Then the house had to be 
66 a little bit repaired and they went back to the 

house Zandvoort because it was their own Prop- 
erty and preferred to be there in Zandvoort. 

Q You stated earlier that the bank was lieidated, 
Do you know when, about that happened? A: The haa 
was liquidated about ’42. 

Q What was the business of the bank? The general 
nature of the business of the bank prior to that time? 
A The bank did administrate accounts for private :cli- 
ents, buying shares and stocks and selling them. That 
was the main occupation. Prior to that they had also 
given small credits here or there but that had already 
come to an end. 

Q When did that come to an end? A Very likely 
by the end, about ’28. Of course, inbetween there always 
has been a little credit given to a client or accepted money 
from a client but not really the real business any more. 
The whole business had become just a skeleton. 3 

Q Prior to liquidation of the bank how many em- 
ployees did it have? A Two. 

Q And who were those two employees? A Mr. Huver 

and Miss Schunk-Peetz. Afterwards, she married a Mr. 
Schunk. 3 
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67 Q Is that Schunk-Peetz, is that the name of 
the person who I have asked—I think I can state 
this for the record, your Honor, that is one of the items, 
a file about which the government has not raised any 
objection, item 6-D. 


CROSS EXAMINATION 


BY MR. BAUM: 

Q Mr. von der Heydt, did you have an office in Swit- 

zerland? <A: I had an office for the hotel. 
ae S * s 

Q Did you have an office where you kept these files 
we have been talking about? A Yes. 

Q Were they kept in the hotel office? A The real 
bookkeeping of the hotel was done by the manager in the 
hotel, but besides there was another, it was called Monte 
Verita Society and there we have also, for instance, real 
estate or something what happened besides, or small 
cottage to buy or to sell—you know that sort of thing. 

Q Did you have an office in Zurich, too? A 
68 No, I never had. 

Q This hotel you have mentioned, that is on 
Monte Verita? A Yes. 

Q You also have a house on the foot of Monte Verita, 
called Paradiso, is that correct? A That’s correct, a 
very small house. 

Q What I would like to know, Mr. von der Heydt, is 
where were these papers that you sent to Mr. Moskovitz? 
Where had they been kept before you sent them to Mr. 
Moskovitz? A Most of them were kept in another small 
house. There were two small houses of about three and 
a half rooms. And when in one I was living with house- 
keeper and in another house were my files and was my 
secretary working, but not sleeping. 

Q How many secretaries did you employ, Mr. von 
der Heydt? A One. 
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Q You used to have two, did you not? A Formerly, 
yes, and I still have one who helps me with Swiss taxa- 
tion. She is a specialist for taxation, but she comes 
only occasionally. 

Q Did this secretary of yours file the papers away 

in some kind of filing cabinet? A Quite so. She 
69 has a cabinet. 
Q One of the files which you sent Mr. Moskovitz 
is marked Inac. A Yes. 

Q That stands for Inaccessus, does it not? A Yes. 

Q Did you know anything about how the papers and 
books in Zandvoort were kept or did you just know 
where they were? A I just knew where they were, but 
I am sorry to say I didn’t pay very keen attention to: it. 

Q I believe you said, Mr. von der Heydt, that after 
Mr. Huyer had to leave the bank building he took those 
papers from the bank building to his house? A Yes. 

Q And then he had to leave his own house and: he 
had to take them to Bussum? A Yes. | 

Q And Zandvoort is on the ocean, is it not? Al Yes, 
Zandvoort is right on the ocean and Bussum is on the 
inside of Holland, near Amsterdam. : 

Q Mr. Huyer was your employee? A Quite so. He 
was employee of the bank and later of the Internationale 
Kunstvereeniging. 

Q He didn’t have any authority to sign for 

70 either of those companies, did he? A He got the 

employment as the authority to sign for the bank, 

for instance; there are always payments to be made, you 

know, for paying taxes or repairs, and he had my full 

confidence and I trusted him entirely and I have not— 
has not been—how shall I say—has not been misused. 

Q You were, in fact, the legal manager of the bank 
and the Kunstvereeniging, were you not? A aaa ta 
true, yes. 


Q Mr. von der Heydt, you say in this statement that 
some of your papers in Holland were destroyed by the 
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Germans when they blew up your bank, isn’t that cor- 
rect? A That’s true. 
Q That isn’t true. A: I wasn’t been there 
(a! myself, but the Dutch police was taken away and 
only the SS police was left there and then they 
broke into my house and made a terrible mess of it and 
destroyed a great many papers. But I tell you I only 
know of Mr. Huyer, I have not reason to think he told 
me lie. Also is a friend of mine in Zandvoort told about 
it. So before the house is entirely destroyed already at 
least twice people had gone into the house just to break 
in and steal and destroy things and make it very dirty, 
because I wanted for instance to have some very valu- 
able things which for reason of sentiment were valuable 
to me, they couldn’t be had any more, because he re- 
plied everything was so dirty you wouldn’t even touch 
it, and that was done by the SS. 

Q You are now referring to some of the art objects 
you had in the house, isn’t that correct—not papers? 
They didn’t steal papers, did they? A They did steal 
papers, they did steal papers, and the art objects were 
the kindness of the directors of Dutch museums. They 
took most of them, not all of them out, and placed them 
in Dutch museums and they were very kind to me in every 
way because it was forbidden to take things out. For 
instance, there was a safe. There was not much money 
in it, but anyhow it was a bank safe and they said it was 
lying on the street, and they said it was too heavy, we 

can’t take that, left it on the street. 
72 Next morning, comes the men with the horse and 
a cart and takes the safe away. That was really, 
there was no law, and nothing but destruction and revo- 
lution. 

Q This destruction that you refer to was a destruc- 
tion of the whole ocean front for a few blocks in Zand- 
voort, was it not? A It was that way. My house, my 
house was desired first and people thought they did it 
for spite in order to make something disagreeable for 
































411 A 


me, but in fact I have been told by some Dutch friend of 
mine that Dutch and German firms were pushing behind 
the SS and trying to destroy as many houses as possible 
because when you destroy a house you can always make 
a sort of business by stealing, or I don’t know what, iand 
everybody knows the house, it has been done, and it has 
been done only on that waterfront, and they said to pro- 
tect us, we are afraid of an invasion, but that was only 
a protection, we are not afraid of it at all. ! 
* | 
Did you not have plenty of notice that your house had 
to be emptied? A Two days before it was de- 
73 ~~ stroyed a young man of the SS of about 22 years 
old came to Mr. Huyer and said the day after 
tomorrow we are blowing up your house. That is how 
it happened. 

Q Mr. von der Heydt, what I would like to iow 
from you is isn’t it a fact that Mr. Huyer hired trucks 
and took all the books and papers of the von der Heydt 
bank and the Kunstvereeniging to Bussum before the 
house was blown ps | 

THE WITNESS: I believe so. 

THE COURT: You believe he took all the books out 
of the house in a truck? 

THE WITNESS: I believe so, maybe mistaken. 

& a * eS 
74 BY MR. BAUM: 

Q Is it not also a fact that at the end of 1943 
when Mr. Huyer was in Bussum you wrote him and 
asked him whether he had been able to save the cor- 
respondence and books for the years 1939 and 1940? 
A That may be possible and you could find that in the 
file. | 
77 Q So is it not true now, Mr. von der Heyat, 

that all the books and records were taken by Mr. 
Huyer from Zandvoort to Bussum and then brought back 
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after the war? A Those papers I see that you are 
right. 

Q And from these papers do you also see that this 
statement that you executed February 26, 1956 is not 
right? A I beg your pardon. This declaration is right 
because here I am speaking of my own papers and not 
of the papers of the bank, and that is correspondence 
with the bank. 

Q You say, do you not, that some of the papers in 
Holland would, were destroyed? A! TI can tell you, for 
instance, where I could have a witness— 

THE COURT: I didn’t hear your answer. What did 
you say? 

THE WITNESS: I could, for instance, bring a wit- 
ness saying that about writings I made quite some time 

ago, and they were about the whole political situ- 
78 ation, and they were all destroyed. 

THE COURT: All he wants to know is about 
what he has referred to here. Did you say that some 
of the correspondence in—where was it? 

MR. BAUM: Zandvoort. 

THE COURT: —was destroyed? 

THE WITNESS: Yes, that’s true. 

* * * % 
MR. BAUM: I would like at this point to read the 
document which the witness has before him. 
79 ‘“‘Those documents which are no more in my 
possession have been destroyed by me in the 
course of the years as they were of no more import- 
ance.’’ 

‘“‘Under Swiss law I am not obliged to keep any books 
or letters because my name is not on the register of 
commerce and I am a plain citizen. I do not remember 
when these papers were destroyed. 

‘‘Some of those in Holland were destroyed by the Ger- 
mans when they blew up my bank and private house. 

‘‘This declaration is given under oath.’ 

Dated Ascona, February 26, 1956. 
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THE WITNESS: Your Honor, I think we are speak- 
ing about two sort of letters, my personal private letters 
and the correspondence of the bank. 

THE COURT: When you made that dacteratioh now 
did you think that the government was interested | in the 
correspondence of your bank? 

THE WITNESS: Your Honor, I haven’t though of 
that. 

* : * co 

THE WITNESS: Anyhow, I didn’t say anjthiag 
which wasn’t right. I am absolutely certain that certain 
things of my own personal property were destroyed 
because I wanted to get them after the war and then the 
answer came to me, they are destroyed, and I ‘could 

have witnesses for that. 
80 THE COURT: When you referred in your let- 
ter of December 10, 1943, that you would be in- 
terested in knowing whether you still have, for instance, 
the business correspondence and bank’s for the years 
1939 and ’40, you were referring to the bank eos 
weren’t you? 

THE WITNESS: Yes. 

THE COURT: And then you got a letter back that 
the correspondence for the years 1939 and "40 were 
still ‘‘in our possession”. 

THE WITNESS: It seemed to be, one seems not to 
agree with each other. 

THE COURT: They are talking about in sane to 
your letter of the business correspondence and books for 
the years 1939 and ’40, they still had them. So that the 
business correspondence for the years 1939 and ba were 
not destroyed by the Germans. 

THE WITNESS: Part of it I am sure and say that 
Mr. Russel has brought all of this correspondence to you. 
You have seen it or not. I must confess I have been 
since the war as far as my health allows it every summer 
to Holland, but I have never looked in the books or the 
correspondences because, first of all, it didn’t interest 
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me, they were not great matter and I thought Price, 
Waterhouse is looking that everything is all booked, 
you know. 

THE COURT: But these books of the bank they 
81 were able to take with them, right? 

THE WITNESS: I didn’t quite follow your 
Honor. 

THE COURT: The correspondence for the years 1939 
and 1940 are still in our possession is what the letter 
says. Then it goes on to say, ‘“We have been able to take 
along all the books with the exception of the old books 
of the London bank.’’ 

THE WITNESS: Just— 

THE COURT: Does not this indicate that the cor- 
respondence for the years 1939 and ’40 which is busi- 
ness correspondence and not personal correspondence was 
not destroyed by the Germans? 

THE WITNESS: Well, whatever this letter may say, 
I am absolutely certain that the Germans destroyed— 
anyhow, Mr. Huyer told me when I saw him the first 
time; afterwards he said they came in like wild men and 
threw everything. I have letters— 

THE COURT: He says that he has them in his pos- 
session,—the correspondence for the years ’39 and ’40 
are still ‘‘in our possession.’’ 

THE WITNESS: Anyhow, there was no intention, 
to be sure, of Mr. Huyer or myself to say anything un- 
true, and if there is correspondence of certain kind it 
has certainly been so negligible that that explains it. 
And that my personal feeling about the matter was this, 

that I quite agree that at last Professor Russel 
82 took all those things to Munich and Mr. Charig 

that he knew everything, that my business has not 
been sharp enough, or I made a mistake that I am sorry 
to say, your Honor, but perhaps that can happen to 
anyone. 

THE COURT: Do vou think that you were mistaken 
when you said that the correspondence was destroyed by 
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the Germans? Do you think that that could have been 
a mistake? 

THE WITNESS: It may be a mistake or it may be 
of mistake of Mr. Huyer’s that he wrote me “ates 
that was not true. 

THE COURT: When you got this letter fron him 
did you think that he was mistaken when he said that 
the correspondence for the years ’39 and ’40 were still 
in his possession? 

THE WITNESS: If that was true, they soni have 
been shown to Mr. Charig and there was nothing more, 
it was such a small man’s correspondence, such a small 
field, it is hardly worth while mentioning it, and Mr. 
Charig, who has seen all the books and everything, can 
see himself that all these things are very small aad on 
unimportant matters. 

MR. BAUM: May I also call the Court’s oo to 
the fact that the document which I have offered as Ex- 
hibit 3 doesn’t just say ’39 and 40. It says, ‘‘We have 
taken all correspondence away from Haarlem, Amster- 
dam and Zandvoort, and deposited it in Bussum or 
Hilversum.’’ 

@ * * * 

83 Q Now I would like to forget about debe’ 

for a moment, Mr. von der Heydt, and think about 
the year 1955. Do you remember some time in the sum- 
mer of ’55 you received some interrogatories from the 
Department of Justice—I assume sent to you by Mr. 
Moskovitz—questions to be answered? A And I have 
answered them. 

Q You do remember receiving them? A Well, at 
present I do not know, remember all the document by de- 
tail, but if you tell a 80, it must is so. 


Q Do you remember that these interrogatories or 
questions asked you as to whether you had certain | books 
or documents in your possession, and it had a whole 
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long list of corporations, and then another long list of 
persons? A Yes. 

Q Like Professor Russel and Mr. Huyer, and so on? 
A Yes. 

Q Do you remember that? A Yes. 

Q Did you check through your files before you an- 
swered those questions? A I gave the interrogatory to 
my secretary and told her to get all these files out and 
send them to Mr. Moskovitz. 

Q You didn’t send the files then. This is over 

84 a year ago. This is in the summer of last year, 

the summer of last year. A I may have asked 

have you got those files still and then she will have given 
me the answer. 

Q Is it not true that at the same time, namely, last 
summer, your affairs in Holland, whatever they may have 
been, were being taken care of by Mrs. Huyer and her 
son? A. Yes, Mr. Huyer was dead. 

Q After he died? A Yes. 

Q And Mrs. Huyer is still employed by you, is she 
not? A This is only for pity. 

Q Because her husband had been a loyal employee 
for many years? A And he was loyal and it was a 
great thing if I had been for myself before for a Dutch- 
man to be nice to people like myself and she was very 
nice and careful and very loyal, and I said this couple 
has been so very loyal and nice to me I must leave her 
in the house, give her the same wages. 

THE COURT: Did you say you were a German? 


THE WITNESS: Born in the Rhineland; in ’37 I. 


became Swiss and dropped my nationality and my title. 
BY MR. BAUM: 

Q Mr. von der Heydt, did you also have someone 

check in Zandvoort to see what papers you had 

85 there before you answered the interrogatories? A 
I don’t remember. 

Q In any event, whether you did or not, before you 

made the answers to the interrogatories, did you not 
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have a conference in Zurich with Professor Russel and 
Doctor Gutstein? A; What year it was I do not re- 
member, but I remember once we sat together saiians 3 a 
conference. 

Q Wasn’t it in July, 1955? A It is quite possible, 
but I am sorry to say I am not very strong in dates 
and I can’t tell you now that has been the case. 

Q Would it help you to remember, Mr. von der Heydt, 
if I suggested to you that in May of 1955 Mr. Charig 
had been at Mrs. Huyer’s house in Zandvoort? A That 
I knew, yes. I beg your pardon, I remember. Excuse 
me, now I getting back to it. I remember that Profes- 
sor Russel went back to get with me to the house in 
Zurich of Mr. Gutstein and that then, for instance, it' is 
only a small detail, but Professor Russel say now, what 
very wonderful house is, I have never seen a lawyer 
having such a wonderful house. It is only a detail; I 
remember in order that it would refresh my memory: 

Q It is not true, Mr. von der Heydt, that you had 
this conference and discussed how you should answer 

the government’s interrogatories? A Very likely. 
86 But I should prefer if you ask—send a wire ‘to 

Doctor Gutstein, he will know it for certain, you 
know. He is a younger man than I am and he can tell 
you exact, you know. 

Q Mr. von der Heydt, do you remember that one of 
the interrogatories asked you whether you had any cor- 
respondence with Mr. Huyer after September, 1939? Do 
you remember that? A After September, ’39?7 I don’t 
remember that, but that must be the case, I am sure. | 

Q I have here a photostatic copy of interrogatories 
which are on file with the Court and I direct your. at- 
tention to question number 5(n). Does that not ask 
for correspondence with Johannes Huyer? A In the 
answer on that particular question was— 

Q Do you remember it? A Well, I should have 
there has been— 
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Q But in fact you answered it no, did you not, and 
here is a photostatic copy of your answer on file. Look 
at 5(n). A I explained this only that I was thinking 
of the correspondence with the Internationale Kunst- 
vereeniging because in fact I didn’t correspond with Mr. 
Huyer about his private affairs, children or wife or 
anything like that. It was a business correspondence and 
it had to do with the business correspondence and not 

with the private correspondence. 
87 MR. MOSKOVITZ: I don’t want to make any 
statement which would in any way influence or 
affect the witness. I would like to discuss this particular 
form with your Honor out of the hearing of the witness. 

THE COURT: He has answered the question. When 
he answered the interrogatory he assumed that the ques- 
tion related to business correspondence, not personal 
matters. I don’t suppose the government is interested 
in any personal matters. 

BY MR. BAUM: 

Q Mr. von der Heydt, I show you a very thick batch 
of papers and ask you whether that is not what you 
produced in the folder labeled ‘‘Huyer, 1946’’. 

MR. MOSKOVITZ: Would you mind showing the 
witness the original file? 

MR. BAUM: Here is the original. 

THE WITNESS: The letter in English written by 
me to Mr. Huyer. 

BY MR. BAUM: 

Q Im fact, that whole stack is correspondence be- 
tween you and Mr. Huyer for the year 1946, is it not? 
A AsTI say, it was not business correspondence, it was 
—if I would have been correct, I would have written it 
to the Internationale Kunstvereeniging and if you think, 

if you were in the office speaking of your employee— 
88 THE COURT: Did you answer that you had 
no correspondence to the interrogatory? 

THE WITNESS: I beg your pardon? 


< 
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THE COURT: Did you answer no to the interroga- 
tory that you did not have any a iad Did 
you answer no to the interrogatory? 

THE WITNESS: Mr. Baum has shown me I dia. 


89 BY MR. euit. 

Q Mr. von der Heydt, still in the year - 1955, 
do you remember sometime around November or De- 
cember last year you were advised— A That would 
be 754. 

Q 55. A 55. 

Q That you were advised that the eats had 
filed a motion in this court to require you to i a 
variety of documents? A Yes. | 

Q Do you remember that? A Yes. 

Q And the minute you heard about that you started 
corresponding with Professor Russel, did you not, about 

it? A That’s possible. 
90 Q And Professor Russel wrote you a canbe 
of letters about it, did he not? A It is absolutely 
necessary because that I did it we change the corre- 
spondence— 

Q I didn’t ask you whether it was necessary, I merely 
ask you whether you did it or whether he did in , this 
ease? A I don’t know for certain. 

Q Didn’t you and Doctor Gutstein and Profekear 
Russel arrange to have a conference in Zurich on Janu- 
ary 7, 1956? A I don’t know the date, but it may be, 
I know that I went together to that house, that great 
house of Mr. Gutstein’s in Zurich, together with Mr. 
Russel. 

Q This is the second time, isn’t it? You were Pers 
in the summer of 755, too, weren't you? A As far as I 
remember, I think we were only twice but that doesn’t 
matter, we could have been also somewhere else, but I 
only remember this is come to my private house. 

THE COURT: Conference with whom? 
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92 THE COURT: * * * He is asking whether or 
not after the motion was filed to produce documents, 

whether you had a conference with Professor Russel 
and Doctor Gutstein, the three of you; did you 

93 have a conference about the production of the 
documents? 

THE WITNESS: As far as I know, we had only 
one conference. 

THE COURT: When was that? 

THE WITNESS: I don’t remember that, your Honor. 
We could anyhow send a wire to Mr. Gutstein and telling 
him please and because he is a lawyer— 

THE COURT: Was this after the motion was filed 
in this case to produce documents? 

THE WITNESS: I don’t remember that. 

THE COURT: What was the purpose of the con- 
ference? 

THE WITNESS: I have forgotten that. 

BY MR. BAUM: 

Q If I may refresh your recollection, Mr. von der 
Heydt, do you remember Professor Russel suggesting 
that he might bring the Dutch books to the conference 
in a suitcase? A To Switzerland, but not the confer- 
ence. 

Q Before the conference? A No, no, no. 

@ e s oe 
94 THE COURT: * * * Did you and Russel agree 
before you had the conference in January that 
Russel was to bring the books to the conference? 

THE WITNESS: I don’t think so. 

THE COURT: Do you remember this letter here 
which is Defendant’s Exhibit 4? 

THE WITNESS: Because I said I would first 

95 ask my American attorney. Your Honor, it says 
that he has the intention to go to the winter 
sports at Austria and that eventually for the weekend 
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went to the 6th or the 7th he would like to pass on the 
way to Austria, Zurich to speak with me. 

THE COURT: Before this letter was written to Rus- 
sel did you have any correspondence with Russel that 
when he came to the conference in January he was. to 
bring the books with him? 

THE WITNESS: He didn’t do so, because— 

THE COURT: What? 

THE WITNESS: He didn’t bring any books. 

THE COURT: He didn’t bring the books with him 
when you had the conference in Switzerland? 

THE WITNESS: No, no, and I know that I wrote 
another letter, I have seen it this morning that I said 
it may be a good idea. 

THE COURT: That is when he wrote you that it 
might be a good idea to bring the books to Switzerland? 

THE WITNESS: I wouldn’t do anything before ask- 
ing my American lawyer because he was a good lawyer 
and I trusted in him. 

96 BY MR. BAUM: 

Q Do you have any recollection of what hap- 
pened at this conference in Zurich with Professor Russel 
and Doctor Gutstein? A I must openly confess I do 
not remember as many conferences are that you go to, 
you talk a lot for hours and hours and at the end you 
don’t know what you have talked and it comes to nothing. 

THE COURT: You don’t know what you talked 
about at the conference in January with the two ee 
them? 

THE WITNESS: No. I know from personal ex- 
perience, your Honor, sometimes you have a great con- 
ference with many people, certainly your Honor has 
also, and afterwards there is always ‘‘This was this 
way and that way’’— 

THE COURT: When did you meet for the confer 
ence? 





422 A 


THE WITNESS: When did I meet? What date was 
it? 

THE COURT: What date was the conference? 

THE WITNESS: I could find it out by sending a 
wire to Gutstein. 

THE COURT: You mean you don’t know? 

THE WITNESS: No. I never wrote anything down 

about conference or things because you see I was 
97 retired and out of business and— 
THE COURT: What was the purpose of the 
conference; you don’t know that either? 

THE WITNESS: Well, very likely Mr. Russel wanted 
to inquire at Mr. Gutstein’s what to do in regard with 
the conversations he had with Mr. Charig. I think so. 

THE COURT: You called the conference to know 
what to do as a result of this motion to produce docu- 
ments, didn’t you? 

THE WITNESS: But nothing was done. 

THE COURT: I didn’t come to whether anything 
was done, but wasn’t that the purpose of the conference, 
that as a result of the motion to produce certain docu- 
ments you had this conference? Wasn’t that what the 
conference was called for? 

THE WITNESS: It would according to your Honor, 
to talk matters over. 

THE COURT: What matters? 

THE WITNESS: The matter of the American gov- 
ernment getting interested in my books in Zandvoort, 
which of course, was not natural because there was 
nothing in these books, I mean for my part, I had 
nothing to hide and I didn’t see what would interest 
the American government. That is my point of view. 

BY MR. BAUM: 
98 Q Right before you had this conference, didn’t 
you have the problem of what information you should 
give Mr. Moskovitz with which to answer the motion? 
Wasn’t that a topic of discussion by letters? A Over 
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that I wouldn’t have asked Professor Russel. I would 
have asked Mr. Gutstein, I would have answered the 
interrogatory and sent it to Mr. Gutstein and asked him, 
is it right and if it is right send it on to America. 

Q In any event, Mr. von der Heydt, did you find out 
at the end of January or the beginning of February of 
this year that the Court had signed an order directing 
you to produce certain documents in Holland from your 
files in Switzerland, from the Unione bank, and so forth? 
A As I have said already this morning, I wrote or 
telephoned those people where I knew where document— 
Doctor Russel and Gutstein and Unione bank of Switz- 
erland and all these; Niederrheinische,—to send every- 
thing— 

Q That isn’t what I asked you, sir, and I will repeat 
my question: Did you hear directly from Mr. Moskovitz 
or through Doctor Gutstein, or through anyone that this 
court here in Washington had signed an order which 
required you to produce documents from Holland, from 
Switzerland, and so on? A AsTI say before, the month 
when I received the documents I cannot remember. It 

may in part be the reason my illness, you know. 
99 Q Do you remember being told by anyone of 

your representatives that the court had directed 
you to produce documents on or before February 27, 
1956? A That must have been Mr. Gutstein as far as 
I know. But I think Mr. Gutstein didn’t see his way 
or didn’t find it necessary to ask Mr. Russel about it. 

Q I didn’t ask you what he asked Professor Russel. 
Did he tell you? A Otherwise I wouldn’t have known 
it. The whole correspondence went through Doctor i 
stein. 

Q Did you send any documents to the United Shales 
on or before February 27, 1956? A: I wonder if Mr. 
Moskovitz knows that. As you know, I was very, very 
ill, and the whole matter came in a state of, not as it 
ought to be. It was delayed and there was a misunder- 
standing, and then things we had sent too late, wa at 
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last, and I believe for certain, that you have got 29 


books and 5,000 photocopies—there is nothing any place, 
nothing that would be against the government of the 
United States in any way. 
* & e ie 
100 Q Were you informed in March, 1956, that the 
government had filed in this court a motion to dis- 
miss your case because you hadn’t sent over any docu- 
ments? 
* oe “ & 
A That was just the time I was suffering from 
101 pneumonia. We have discussed it this morning, 
and therefore, I can’t, I am sorry to say, if I had 
known that any such questions would be asked me, I 
would have written every day and every detail about 
what I did and what I did not, and only one thing I 
can say upon my Honor, I have nothing done whatever, 
the case what is all in these books of the Fides, of the 
Zandvoort— 

MR. MOSKOVITZ: I would like to enter an objec- 
tion to this whole line of questioning. I think the issue 
before your Honor is, has the defendant in fact com- 
plied, and I think that to go through these steps, all of 
which have been outlined in the affidavits, at great 
length, it seems to me is not germane to the issue whether 
or not in fact this defendant has complied with the rules 
of this court. 

THE COURT: Overruled, go ahead, sir. 

BY MR. BAUM: 

Q Did there come a time in May or June of this year 
when you were told, and this is after you had sent some 
papers over, and you were told that the Department of 
Justice had complained that the books and papers were 
not complete? A That is true. 

MR. MOSKOVITZ: I object again to that question 
because the testimony is that I complained, not the De- 
partment of Justice complained, because I could see— 
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THE COURT: You mean the eT ‘was 
102 _— satisfied with the answer? 

MR. MOSKOVITZ: I meant at the time ‘this 
happened I complained, I wrote on my own initiative. 

THE COURT: He was asking if the Department had. 

MR. MOSKOVITZ: The form the question is such 
that this witness can’t answer it properly. 

MR. BAUM: I wrote letters to you listing the miss- 
ing documents. 

MR. MOSKOVITZ: The fact is I wrote that: the 
document was incomplete before you even furnished the 
documents. 

* * € * 
BY MR. BAUM: 

Q Did anybody ever show you letters from tha) De- 
partment of Justice stating what documents were miss- 
ing? A I got a letter or sort of a letter from Gutstein 
saying these files are still missing. 

Q From Gutstein? A I think from Gutstein, maybe 
from Moskovitz, but I think it was Gutstein. 

Q Did you ever see a letter signed James D. Hill of 
the Department of Justice? A I don’t think so. | 

Q When you heard from Gutstein that some of the 

letters were missing or some of the papers were 

103 missing, what did you do? A Look after them. 

Q And you found more, did you not? A ‘Yes, 

I testified to that this morning. May I say only that 

Mr. Gutstein say to me, “Well, there are papers and 

papers as high as this in my office and I don’t want to 

trouble you with all that stuff, you wouldn’t understand 
it anyhow.” That he said to me. 

Q Did Doctor Gutstein have these papers in his 
house? A He was having this correspondence, you 
know. 

Q Your files, your own files, did Doctor Gutstein — 
in his office? ik My correspondence with Gutstein’ was 
in my office, but he said to me, “If you only knew how 
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many things there are, how many letters they would 
reach like this high, and I won’t trouble you with all 
these things because you wouldn’t understand it.” And 
it is possible that among these matters was this letter 
you say of Mr. Hill. I don’t know. All I did was sev- 
eral times because my memory is not so good, Mr. Gut- 
stein who is a young man and a clever lawyer, he would 
at once answer our wire. 

Q What kind of letters were these that Doctor Gut- 
stein had that were so high? A I don’t know. He 

only say to me, he say to me in his office, “If you 
104 only knew what correspondence I had for your sake,” 

and something like that, and I have been ill, and, 
“You are an old man, and I don’t want to trouble you 
with all those things, and it is for kindness that I show 
you the things.” 

All right, let’s come to September of this year, just 
three months ago. Were you informed in September that 
the Department of Justice had filed a new motion to 
dismiss your case because the papers were not com- 
pleted? A Yes. 

Q What did you do then? A I was advised by Doc- 
tor Gutstein to go to America. 

Q Now, Mr. von der Heydt, I would like to talk for 
a few minutes only about the papers in Zandvoort, in 
Holland. A Yes. 

Q Just those. 

* * s @ 

Q You have already said that after the war Mr. 
Huyer and after his death, Mrs, Huyer kept these pa- 
pers? A Yes, 

Q In June, 1955, you were told, were you not, that 
Mr. Charig of the Department of Justice, had been at the 
Huyer’s house to see the papers? A Yes. 

105 Q Who told you that? A Mrs. Huyer or Pro- 
fessor Russel, one of the two or both of them. 

Q Were you also told that Mr. Charig had not been 
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permitted to see the papers? A [I think I knew this 
was the former view of Professor Russel this morning. 
He says I am not showing anything because it’s nobody 
property, and then he showed it everything to you, and 
at last he sent everything to you and only because I 
continued to entreat him and entreat him, that, yes, you 
must do it, and I hope he has done it. Mrs. Huyer was 
not a business woman and she didn’t understand any- 
thing of the whole matter, 
® me 

107 Q And I now show you a document marked De- 

fendant’s Exhibit No. 6. Is that not the telegram 
108 you sent on the 10th of June? A That’s true. 

* * * 


It was sent on the 10th of June and I expect you in 
the hotel Storchen, but it doesn’t say that Doctor Gut- 
stein was also with us, and this I am rather doubtful. 
I don’t remember it and I don’t know if Professor oe) 


was at that meeting also. 

THE COURT: You don’t know whether Russel was 
at the meeting? 

THE WITNESS: Russel was, but I do not know if 
Gutstein was. 

THE COURT: All right. 

THE WITNESS: I only remember very distinctly 
that Gutstein and Russel were together with me in the 
house, in the private house, which was a wonderful house 
of Doctor Gutstein. About this meeting in the Storchen 
I remember now that I met Doetor—Profeseor Russel in 
this hotel Storchen but I am not absolutely certain if 
Gutstein was there. He travelled a lot. 

BY MR. BAUM: | 
Q Whose idea was this, this conference, who 
109 suggested haming this conference? 
e * * \ 
THE COURT: Did Russel suggest the meeting— 
THE WITNESS: Yes, he suggested it. ? 
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BY MR. BAUM: 

Q Professor Russel did come to Zurich, didn’t he? 
A I should think so because I remember once to have 
been together with him in the hotel Storchen, but if my 
memory doesn’t fail me, Doctor Gutstein was not at that 
meeting. 

Q What did you discuss with Professor Russel at this 
conference? A If the books had not yet been sent, I 
suppose he talked about eventually sending the books 
from Munich, but I think they had been sent already. 

Q Why was it so important that Professor Russel fly 
all the way down to Zurich to decide whether to give the 
books to Mr. Charig? A In order to be quite frank, I 

think that Professor Russel had rather to a cer- 
110 tain extent better consent towards me and thought 

he had given me better advice and that he had 
not treated you with the proper esteem, and that he al- 
ways tried to withhold things which he did after a cer- 
tain period, and then suddenly he sent everything. That 
was the way how he went on, and you must say it is 
not wrong what I am saying. 

Q What did you decide in that conference? A Send 
everything. 

Q Are you sure of that? A - Absolutely. 

Q Isn’t it true you decided in that conference to show 
Charig something so he wouldn’t think you were hiding 
anything? A No, no. 

me e * % 
sa Q Is it not in your handwriting that the word 
Charig is written at the top of this letter (Def. 
Ex. 7)? 


A That is my handwriting. 
* * * 


Q Did you not say in this letter, Mr. von der Heydt, 
and I quote “As you will remember, we had made up our 
mind to show Mr. Charig something, because otherwise 
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he may think that we have something to hide.” A ‘That’s 
true. When he says that was written, what base when 
is that letter written? 

Q July 4, 1955. A That was first when I was ad- 

vised not to show everything and later on I said 
112 [I think it is much better to show everything be- 
cause we have nothing to hide. 

Q Why didn’t you want to show Mr. Charig every- 
thing then? A I beg your pardon? 

Q Why did you not want to show Mr. Charig every- 
thing then, on July 4, 1955? A I thought it was not 
necessary. | 

THE COURT: Did you ask him this, “Should you 
think it better for me not to go to Holland just at the 
time when Mr. Charig is in Amsterdam,’—didn’t you 
want to be there when Mr. Charig was there? i 

THE WITNESS: Because Professor Russel say to 
me it’s better, I am a lawyer, do this for you and you 
don’t understand anything about it. In fact, as the mat- 
ters have proved nothing at all in all these books and 
correspondence has anything directed in any ay di- 
rectly or indirectly— 

THE COURT: Why did you ask Russel whether he 
thought it would be better for you not to go to Holland 

when Mr. Charig was in Amsterdam? 
113 THE WITNESS: Because I thought then here 
will be a meeting again and I was to a certain ex- 
tent in a hurry, and it was unnereasary, 
116 MR. MOSKOVITZ: If Your Honor please, over 
the weekend we have cabled and requested Miss 
Hoffstetter and Professor Russel to come to Washing- 
ton, and they are in Washington today. I just wanted 
Your Honor to be informed. : 
* e * * 
BY MR. BAUM: 
Q Mr. von der Heydt, when we stopped on Tuesday 
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we were talking about the conference you had in Zurich 
with Professor Russel about Mr, Charig having visited 
Mrs. Huyer’s house. Do you remember what we were 
discussing? A Yes. 

Q In that conference what documents did you decide 
should not be shown to Mr. Charig? 

MR. MOSKOVITZ: If Your Honor please, I would 
like to renew my objection and point out to Your Honor 
that the Government did not make any request for any 
discovery until December, 1955, and counsel is inquiring 

events that took place prior to any order of dis- 
117 covery, namely, six months prior. 
THE COURT: But it might have some bearing 
on what was eventually produced. 

MR. MOSKOVITZ: It may, but up to now I see no 
basis for the connection between the two, because I think 
the issue in this case is whether the plaintiff has pro- 
duced in fact everything which he has— 

THE COURT: That is the issue right now, but it can 
depend upon what transpired before. 

MR. BAUM: That is precisely what I am trying to 
show, Your Honor. 

THE COURT: Proceed. 

THE WITNESS: May I ask at what time this con- 
ference was? 

MR. BAUM: July, 1955. 

A At this conference between me and Professor Rus- 
sel legal matters were discussed and Professor Russel, 
who is here and can testify himself, he was of the opin- 
ion at first to show the things. I personally did not 
have an opinion because I am not a legal man and I 
had to leave everything to the judgment of the lawyer; 
therefore Professor Russel, he came by chance into it, 
and what Professor Russel told me I was prepared to 
do after having consulted the American lawyers, but I 
would not have said do so and so but I asked him what 
I should do. 
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118 Q Where were the books of the Dutch com- 
panies at that time? Do you remember? A As 
far as I remember they were already in the honse of 
Professor Russel, but it may be that they were still at 
the house of Mrs. Huyer, one or the other. They were 
never anywhere else. 
Q Was it at that conference that you decided that 
Professor Russel should take the books from Mrs. 
119 Huyer’s house into his own office? A No, sir. It 
was his intention that Mr. Charig should inspect 
the books in his office. 


Q Was it decided that he should take all the ‘badkee 
into his office? A That has been always the question 
to bring all the books there and there was nothing be- 
tween them of any difference, of any material difference. 

Q And you knew at this time, did you not, that Mr. 
Charig was coming back to Zandvoort to look at these 
books, isn’t that true? A It may be I knew it already 
then and I had to reckon this possibility, and I remem- 
ber in one of the letters Professor Russel wrote to me, 
perhaps he is not coming back; he didn’t know it himself. 

Q And you went to Holland in July, 1955, didn’t you? 

A I went I think every summer in Holland and 
120 ~—-very likely in July. 

Q Did not Professor Russel tell you that: when 
you arrived you should telephone him so that you could 
discuss the matter again before he got in touch with Mr. 
Charig? A He came as far as I remember only for the 
purpose of speaking with me. He may have had other 
business besides but I have the impression that his ‘opin- 
ion was he wanted to speak with me about the ‘case. 
That was my impression but I cannot say with seniehity 
that he had other things besides. 

121 Q Now, Mr. von der Heydt, did you meet with 
Professor Russel when you arrived in Holland in 
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July, 1955? A I can say I am almost certain that I 
paid him a visit and I had lunch at his house because I 
know his family. 

Q Was it only a social visit? A Well, possibly he 
may have asked me something but we maybe talked about 
certain things, you know, because there was a telegram 
from Gutstein in Zurich who said you better show some- 
thing. 

Q Didn’t Professor Russell tell you why he wanted 
you to call him up when you arrived, before he wrote to 
Mr. Charig? A He had always the impression that as 
a Dutch lawyer he was not allowed to show anything 
without asking anybody; that was his idea. 

He spoke very much about legal matters. I did not 
quite understand because I do not know Dutch law and 

therefore I asked him and I was always prepared 
122 to do what he said after the question had been 
discussed with the American lawyers. 

Q Did Professor Russel tell you why he wanted you 
to call him at home and not at his office? 

g s & s 


A JI have never been to his office. I have always been 
to his home because I knew his wife and daughter and 
it was a sort of friendship luncheon and he never re- 
ceived me at his office. 

s es s * 

Q I am referring to this letter which you have be- 
fore you, Defendant’s Exhibit No. 8, which says, “Please 
phone me at home (thus not at the office).” 

I am asking if Professor Russel ever told you why 
he said that? A I must say I do not know it; I believe 
certain things he worked by himself and the others he 
worked in his office, and his office was in Amsterdam. 
Amsterdam is a big town of 1 million inhabitants. 

Q When you were in Holland at this time—A In 

1955. 
123 Q In 1955, Professor Russel already had the 
books, did he not? A He got them sooner or 
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later. If he got them in July or August or September, 
I don’t know. I left everything to him. He could have 
the books if he liked and he can testify. He is a lawyer 
and very exact in his thinking and he can testify, ab- 
solutely clear better than I can. 

Q When you met with Professor Russel at lunch or 
at his home, was it decided that he should remove: any 
of the books or papers? A No. 

Q Then you found out, did you not, that the intact 
month, August, 1955, Mr. Charig came to Amsterdam ‘and 
looked at some of the books in Professor Russel’s office. 
A I am sure he wrote me about it, because Professor 
Russel was a-man who wrote very many letters. | 

Q You were also informed by Professor Russel, 
weren’t you, that Mr. Charig had selected some of the 
documents to be photostated and that Professor Russel 
was having the photostats made and sent to Mr. Charig 
who was to pay for them; isn’t that correct? A I 
knew that. 

Q But before Professor Russel sent these shisha 

to Mr. Charig you had some more conferences or 
124 correspondence about them, didn’t you? A T be- 
lieve not of a very special nature. 

If you had looked through the correspondence you 
would have seen that Professor Russel writes very often 
and sometimes writes the same thing over again which 
he knows already and I did not pay so very much at- 
tention to his legal questions because I did not under- 
stand them. For instance, he said the books do not: be- 
long to anybody. I could not understand it. | 

Q In August 1955 you had also received the inter- 
rogatories which the Department of Justice had sent you, 
isn’t that correct? A It must have been in August 1955. 
I personally do not remember, sir, the month and hour 
because on account of my two severe illnesses and my 
age, my memory is no more so good for things which 
lie shortly before me than things which have i cae 
twenty years ago. 
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Q You remember these interrogatories asked you 
about what books and records you had at various places. 
A I knew. 

Q Did you check with Professor Russel when you 
received them to see what books he had? A No, I have 
never seen the books. 

Q Did you check with him to see the ones he had 
and which ones may have been in Mrs. Huyer’s home? 

MR. MOSKOVITZ: I object to this question- 
125 ing because this is completely outside the scope of 
the interrogation. 

THE COURT: Objection overruled. 

MR. BAUM: Will you read the last question, please? 

THE REPORTER (Reading: 

“Did you check with him to see the ones he had and 
which ones may have been in Mrs. Huyer’s home?” 

MR. MOSKOVITZ: I want. to renew my objection. 
Perhaps I didn’t make myself clear. 

The interrogatories to which Mr. Baum is addressing 
himself are the ones which we discussed the last time 
and they were addressed to the books; they were not 
addressed to Mr. Russel nor did they relate to anything 
in the possession of Mr. Russel. 

THE COURT: They related to the books and records 
of the plaintiff. 

MR. BAUM: Will you read the last question, please? 

THE REPORTER (Reading): 

“Did you check with him to see the ones he had and 
which ones may have been in Mrs. Huver house?” 

MR. MOSKOVITZ: That is not the question which I 
understood Your Honor to refer to. 

THE COURT: I understood the question was that 
certain interrogatories were served on the plaintiff and 
he answered them, which had to do with the books and 

records of the plaintiff. I thought the question 
126 was, before the plaintiff answered the interroga- 

tories did he discuss what books and records were 
in the possession of Professor Russel. 
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MR. MOSKOVITZ: Of the plaintiff? 

THE COURT: Of the plaintiff. 

MR. MOSKOVITZ: I don’t think the sede is SO 
worded, but if the question is so worded— 

MR. BAUM: What other books and records are we 
talking about, Your Honor? 

THE COURT: I don’t know. 

Did you discuss with Professor Russel what books 
and records he had, before you answered the interroga- 
tories? 

THE WITNESS: That I didn’t ask him as far as I 
remember. There were not many books and I thought 
there was nothing in them. | 

BY MR. BAUM: 

Q Mr. von der Heydt, do you remember that the in- 
terrogatories asked you to state whether you had in your 
own possession any correspondence with Professor Rus- 
sel? A As far as I remember I have been asked the 
question. 

Q And did you find any such correspondence | with 
Professor Russel in your files? A I did find such cor- 
respondence. 

Q When you found it what did you do with it, ‘chien 
you were loking for it to answer these interrogatories? 

A I told my secretary to send it to Dr. Gutstein, 
127 as Dr. Gutstein was my principal lawyer, and I 

could not go around and do anything behind his 
back; I made it a point that he knew everything. — 

Q You eventually sent this folder of correspondence 
to Professor Russel himself, did you not? A That! was 
other correspondence; that was correspondence between 
1940 and 1944. 

Q That’s right. A And that was for Professor Rus. 
sel which followed after that. 

Q We are talking about the folder between 1940 and 
1944. I ask you whether you sent it to Professor Rus- 
sel? A My secretary did. 

Q By your instructions? A Yes, of course, 
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Q. Why? A Because I was asked to send it. 

Q Because what? A Because I was asked to send it. 

Q To Professor Russel? A I guess somebody must 
have told me to do it. I wouldn’t have done it on my 
own account. 

£ = . s 
128 THE COURT: Why did you send the file to 
Professor Russel? 

THE WITNESS: Your Honor, as far as I can re- 
member I sent it because he asked me for it, or Dr. Gut- 
stein asked me—somebody asked me for it; otherwise I 
wouldn’t have done it. 

BY THE COURT: 

Q Did they ask you to send the file to Professor 
Russel before you answered the interrogatories? 

A Your Honor, I do not think so because I answered 
the interrogatories myself. 

Q Yes, but did they say to you, before you answer 
these interrogatories send us the fille? A Your Honor— 

Q Did Russel say to you, before you answer these 
interrogatories send me the file? A I do not know if 
he did; he asked me to send the file because otherwise 
I would not have done it. 

Q But I want to know when did he ask you 
129 to send the file? A It must have been much 

earlier because for a long time— 

Q Before you got the interrogatories? A Oh, 
I may say I am almost sure, because there was a note 
to me that these letters have disappeared and afterwards 
I thought they were lost and then Professor Russel found 
them. 

Q I am talking about the files vou had in your pos- 
session, of correspondence between 1940 and 1944. You 
sent those to Professor Russel. A Yes. 

Q At Professor Russel’s request, which was prior to 
the time you received these interrogatories, is that cor- 


rect? 
e * s s 
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Q All I can ask you to do is what you remember; I 
don’t want you to say something you can’t remember. 

Do you recall when you sent the file to Professor Rus- 
sel, before you received the interrogatories or after you 

received the interrogatories and before you an- 
130 swered them? A I believe before I received: the 
interrogatories because he had nothing to do with 
the interrogatories. I had copies of my letters to Rus- 
sel and his letters to me myself in a folder with nothing 
else. 
s s * * 
BY MR. BAUM: | 

Q Mr. von der Heydt, in Defendants’ Exhibit No. 9 
a letter which you sent to Professor Russel on August 
5, 1955? A If I have written it I have written it: 

Q Look at the four paragraph of that letter, Mr. 
von der Heydt; it is the fourth paragraph where it! re- 
fers to 23 questions by the Department of Justice. Do 
you see that? 

& e * ee t 
A Yes, it makes the question quite clear. I 
131 wrote some time ago. ! 


Q 


Why did you have to send it to Professor Russel to 
be, as you put it, quite certain? A Because Mr. Rus- 
sel had liquidated the von der Heydt bank he want to 
know everything about it. 

Q But you had the correspondence in your Fritts you 
knew whether you had it, didn’t you? A I knew it, 
otherwise I wouldn’t have sent it. 

Q Isn’t it a fact that you sent it to Professor Russel 
to see whether he would find anything that would’ be 
damaging to you init? A I was mostly thinking of the 
Foreign Exchange regulations, there may be something 
I would have done wrong, but at the same time I believed 
everything is harmless. 
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Q You said you believed it’s harmless, didn’t you? 
A ‘Yes, sir. 
132 Q But you sent it to Professor Russel anyway. 
A Yes. 

Q As far as you can remember, Mr. von der Heydt, 
was this correspondence file in a folder of any kind? 
A I do not remember but perhaps my secretary who 
is here, she can remember whether it was in a folder. 
I do not remember because I didn’t file the letters in 
the cabinet. She did. 

Q Do you know how big a collection of correspond- 
ence it was? A It was a rather big correspondence. 
As I say, Mr. Russel was in the habit of writing a great 
many letters, and sometimes in several letters appears 
the same ideas, and then the size of the letters was like 
this (indicating). 

* & * 

Q After you sent this folder to Professor Russel did 
you ever ask him to send it back to you? A No. He 
found it in his own private house. He thought it was 

lost. 
133 Q Mr. von der Heydt, we come now to De- 
cember, 1955, last winter. A Yes, sir. 

Q You were informed by your attorneys, were you 
not, that the Department of Justice had filed a motion 
in this court to have you produce a number of docu- 
ments? Is that correct? A As far as I remember I 
was informed later. But I cannot say what month it 
was because unfortunately I didn’t make note on my 
calendar, but I think it must have been later. 

Q Wasn’t it about December that you were named 
Manager of the Internationale Kunstvereeniging? A 
Yes, it was a long question, and there were a lot of let- 
ters and correspondence and it was absolutely without 
interest. 

It came about that Price-Waterhouse told Mrs. Huyer 
there is no director of the Kunstvereeniging Interna- 
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tionale and there ought to be a director, and there was 
endless correspondence who shall be director, shall I be- 
come the director, and Professor Russel the commis- 
saris, and what shall be done? It was a question with- 
out end, and a question to which I didn’t attach much 
importance, but I have never denied that the shares be- 
longed to me, and I wouldn’t want to deny it. 
* & + 

135 Q I now show you Defendants’ Exhibit No. 11, 

Mr. von der Heydt, and ask you whether that is 
not a letter you wrote to Professor Russel? A It must 
have been written by me, yes, it must have been written 
by me. 

Q And it was written by you after you had received 
the other letter which is marked Defendants’ Exhibit 
No. 10, was it not? A You mean— 

Q Of the 2nd of December. A The letter of De- 
cember 2 is from Russel to Gutstein. 

BY THE COURT: 
Q Did you receive a copy of it? A It says Copy 
for Mr. von der Heydt, and therefore I beneye I 
136 _— received it, 

Q Why did he suggest in that letter that the 
shareholders of your bank appoint him as manager? 
A Because he says it was better to have one. 

Q But you were already the manager, weren’t you? 
A Well, the whole thing was a little bit—it was not 
paid attention too much to it. 

Q On December 2, 1955, were you not the manager, of 
your bank? A The practical effect is that whatever I 
say Mrs. Huyer did. 

Q Why did he suggest that the shareholders of your 
bank appoint him as manager? A Because he was 
very correct in his legal ideas that there had to be a 
director and a commissaris, and there was as far as I 
remember only one of them. And then he said it would 
be a good thing eventually that you become director and 


| 
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I become commissaris in case that you die, or whatever 
may happen to you, there is somebody that is legally 
appointed in view of Mrs. Huyer acted only on my giv- 
ing her the credit at certain banks to pay the sums. 

Q He says: 

“If the manager flatly refuses to produce documents, 
the shareholders cannot dismiss him.” 

Was it the purpose of his suggestion to Dr. 
137 Gutstein that he be appointed manager so that he 
could refuse to produce documents? 

THE WITNESS: Your Honor, I believe it was only 
a legal question which I personally didn’t understand. 

I thought practically without legal explanation the 
thing belonged to me, and legally he thought they be- 
longed to nobody. He had his opinion and he can tes- 
tify in court that he very likely is still of the opinion. 

He looked after Dutch law and compared Dutch law 
with Swiss law, and I must confess I didn’t understand 
it and didn’t very much attempt to understand it, but 
practically it was like this, Mrs. Huyer had to do what I 
said, and Professor Russel, I asked him if it is not 
against the Dutch law; you can do it but you must do it 
not if you have not asked before the American lawyer, 
because I, not being a legal man, I thought I must al- 
ways consult the lawyers. 

BY THE COURT: 

Q Did Russel ever say to you that if he was the man- 
ager of your bank he could refuse to produce the docu- 
ments, whereas if you are the manager of the bank you 
cannot? A As far as I remember he said if I am a 
witness in the case or if I am in some way connected 
with the case— 

Q You are the plaintiff in the case. A But he— 
the legal idea he explained to me, Your Honor, I did not 

understand, but I didn’t do it in order to hide any- 

138 __—s thing. 
Q He didn’t suggest doing it in order to hide 
anything? A It was sometime what was a question of 
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sending the whole correspondence and the whole bookie 
to Switzerland. That was never done. Instead, Mr. 
Russel first for some time it was his idea if they are in 
Switzerland the United States Government cannot. get 
them, and afterwards he changed his mind and he took 
the whole correspondence to Munich. 

I could never make head nor tail of it. 

Q Do you know why Russel should think it is a ity 
that you should be manager of your own bank? A Only 
because he wanted to have those people—that was: “his 
idea—if I die— 

Q Suppose he died? A He is younger. 

Q That doesn’t mean he is going to outlive sock 

Do I understand your testimony to be that Russel 
wanted the shareholders of your bank to appoint ‘him 
manager in your place and stead because he was younger 
than you and you might die? A Well, I think his main 
idea was there must be two. 

Q There is nothing in here about two. There is 
nothing in this letter that he sent to Dr. Gutstein, a copy 

of which you received, about your being appointed. 
139 He says that the shareholders could appoint | him 
manager. He says: 

“Tf the manager flatly refuses to produce documents, 
the shareholders cannot dismiss him if he has acted in 
the interest of the company.” 

And he says: ! 

“Tt is a pity that right now the Baron has been: | ap- 
pointed as manager.” | 

Do I understand you to testify that the reason that he 
suggested this was because he wanted two managers of 
the bank? A He wanted to have—these are things 
which are not practiced in America—there was a man- 
ager and what they call a commissaris and the comis- 
saris— ! 

Q He doesn’t say anything about that in here. A 
He told me that, and he is a very well known man and 
he is a very strong Catholic. ; 
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Q What? A May I be allowed to say he is a very 
strong Catholic? 

Q What has that got to do with it? A They would 
never do anything illegal. If your Honor would ask 
anybody in Amsterdam, perhaps they would say they 
don’t like Professor Russel but they always say that he 

is a man of honor. 
139-A Q In your letter to Professor Russel, of De- 
cember 7, 1955, do you have that before you? 
A Ihave it here, Your Honor. 

Q Did you say in that letter: 

“If you now consider my appointment as manager 
inopportune, we can change this”— 
in the third paragraph? 

* * it cco 
140 A I say here, I was, as you know, not made 
known, Mr. Russel, that I could become director 
myself, but since you now say that it is not a good idea 
then we can change it. 

Q That isn’t what you just told me that Russel sug- 
gested that you change it; you said that he wanted two 
people appointed. A Yes, but one as comissaris— 

You don’t say that in your letter. There is noth- 
ing about that in your letter, and there is nothing about 
that in his letter to Gutstein. A Your Honor, I be- 
lieve there must be another letter because the question, 
the whole question—I thought everything is all right. 

THE COURT: Have you got the letter of Russel to 
the plaintiff of December 5? 

MR. BAUM: I think so, Your Honor. 

THE COURT: Have you marked this? 

MR. BAUM: I will, Your Honor. That will be De- 
fendant’s Exhibit No. 12. 
s * * * 

141 BY MR. BAUM: 
Q Mr. von der Heydt, I show you a document 
which has been marked Defendants’ Exhibit No. 12, dated 
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December 5, 1955, and ask you if that is not a letter you 
received from Professor Russel enclosing the copy of 
the letter to Dr. Gutstein of December 2, 1955? A It 
is a letter written by Professor Russel to me under! 5 of 
December, and then he says I send you a copy of my 
letter to Dr. Gutstein; it must be of the same date or of 
the 2nd of December; and he says that because Price- 
Waterhouse did not agree with the state of matters— 
Mrs. Huyer went to the Register of Commerce to mae 
me director. 

Q Where does it mention Price-Waterhouse in‘ this 
letter, Mr. von der Heydt? A In some other letter; 
there must be a letter on that, or he telephoned me. 

Q In this letter does it say that: 

“It is a pity that Mrs. Huyer has already négistiwed 
your nomination as manager in the Commercial Register 
without first consulting me”? 

Is that what it says? A Yes, sir, in this letter in 
my hand. | 
BY THE COURT: | 

Q Why was it a pity that you were registered 

142 as manager? A Your Honor, these legal Dutch 

questions I am unable to answer, but paola 
Russel is here and he can do it. 

MR. MOSKOVITZ: If Your Honor please, I att to 
point out that in my opinion this is not germane to this 
issue and is irrelevant, and I object to these questions 
because on December 22nd when I had—this all relates 
to the question of control over the records and whether 
they can or cannot be produced; and Dr. Gutstein wrote 
to me, and it appears in the papers which we filed in 
answer to the Government’s motion, that we conceded 
that the plaintiff had control over the records so if the 
Court ordered their production they would be produced, 
so whether Professor Russel wanted him to be the man- 
ager or not became immaterial when we concede we had 
contro] over the records and would produce them when 
so ordered. : 
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THE COURT: No, it is not immaterial because it 
may show a pattern or trend to defeat this motion to 
produce where Russel was insisting that he become the 
manager and that when he became the manager he could 
refuse. 

MR. MOSKOVITZ: But, Your Honor, that was com- 
pletely stopped when the defendant wrote to me— 

THE COURT: That’s what I will decide. 

MR. MOSKOVITZ: Well, Your Honor, the letter is 

already in the record. 
143 THE COURT: I understand the letter may be 
in the record but I will decide whether or not 
there has been a bona fide production of all the rec- 
ords. 
MR. MOSKOVITZ: That is the issue, Your Honor. 
* & * 


BY MR. BAUM: 

Q Directing your attention to Defendants’ Exhibit 
No. 11, Mr. von der Heydt, that is your letter of De- 
cember 7, 1955. 

In the same paragraph that His Honor asked you to 
look at, the third paragraph of that letter, you say in 
there, do you not, that the bearer shares—meaning of 
Kunstvereeniging, are all yours, is that not correct? 
A Yes. I never denied it. 

Q And is it not customary, Mr. von der Heydt, that 
corporate shares are generally bearer shares? A No; 
mostly are bearer shares. 

Q And Mrs. Huyer had these shares? A As far as 
I knew she first had them and then Mr. Russel has them, 
and he says it is not good he has them, and then after- 

wards I do not know where they are now, but I 
144 suppose they are at Mr. Russell’s, but it is also 

possible—but it doesn’t matter, they have no great 
value. 

Q But these shareholders that we were talking about 
a few moments ago, the shareholders are you, are they 
not? A Yes. 
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Q And no one else? A No one else. 

Q And isn’t it a fact, Mr. von der Heydt, that you 
did have the shares sent to Professor Russel during last 
winter? A I do not think so. I think if anything hap- 
pens with the shares Mrs. Huyer wrote to Mr. Russel 
or Mr. Russel instructed Mrs, Huyer to give them up 
to him, which she would have without anything | more 
because she knew I had all the confidence in Mr. Russel 

BY THE COURT: 

Q Where are the shares now? A Your Esa, I 
am not certain, but I believe they are all in the house of 
Russel or in the house of Mrs. Huyer. 

_ The shares have not great value because the greater 
part of the capital was drawn out by me. 

Q But you own all the shares. A Yes, Your a 

Q And you don’t know where they are? A They 

must be with Mrs. Huyer or Professor Russel. 
145 If I may say, if Your Honor would ask me are 

certain shares of the Guaranty Trust Company at 
the—perhaps I would say, Your Honor, I am not certain, 
I don’t know, but this I know that they are AOMEH AER 
and I can produce them if I must. 

Q Well, you don’t know whether you sent the dave 
to Professor Russel yourself or not. A I do not think 
so because I do not think that I have had those shares— 
it may be possible, because they were just simple type- 
written things on pieces of paper—and for me the im- 
portant thing is to trust Mrs. Huyer that she didn’t run 
away with the rent money that was left—but the legal 
questions, they are not mine. 

Q I understand that. All I want to know is, Did you 
send those shares to Professor Russel, and your answer 
is that you don’t know. A I do not remember, Your 
Honor. 

THE COURT: You don’t remember. Very well 

BY MR. BAUM: 
Q Did you ask Mrs. Huyer to give them to Professor 
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Russel? A Ido not remember. It is possible that Mrs. 

Huyer asked me can I send these shares to Professor 

Russel and I said only if he agrees to it, but I rather 

think that if the shares are wanted here, some way I 
can produce them; they must be somewhere. 

146 Q How many shares were there, Mr. von der 
Heydt? A Ten. 

Q Ten or twenty? A Twenty. They were plain 
shares written on a piece of paper. 

BY THE COURT: 

Q And that is all the shares that were issued— 
twenty shares? A ‘They were all the shares, and each 
share was of the capital of one thousand. 

Q But that was the only shares that were issued, 
those twenty shares? A It was. We had no intention 
to market them; nobody would have taken them. 

* s s * 


147 Q Look at the fourth paragraph, Defendant’s 
Ex. 13, Mr. von der Heydt. Does not Professor 

Russel advise you that he has the shares? A He says, 

“In the meantime I have received the 40 shares”— 

THE COURT: Forty? 

A (continuing)—‘The twenty shares of 1,000 florins 
each of the Internationale Kunstvereeniging from Mrs. 
Huyer. You have not been certified as manager al- 
though your appointment is already written in a book 
of the Internationale Kunstvereeniging, but it has not 
been accepted by you; “and he says, for instance, mak- 
ing you director as it is now just the same—he makes 
rather a joke—as if President Eisenhower would have 
been made director—he didn’t accept it for no practical 
thing. 

For me it was only necessary to know that Mrs. Huyer, 

who was a woman, was honest. The other things 
148 I didn’t pay very much attention to them, to my 
great regret. 
BY MR. BAUM: 
Q All this correspondence about your appointment 
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as manager and who held the shares was because the 
American Government wanted to see the books, was it 
not? A No. 

MR. MOSKOVITZ: If Your Honor please, I object 
to that because all the correspondence is not in evidence. 
There is correspondence relating to this whole problem 
which antedates the whole question of the Covariates 
motion for discovery. 

THE COURT: In this letter here Russal says that 
he has the authority to have the court appoint the custo- 
dian of the books of the bank, by court order, and. when 
this has been done Dr. Moskovitz—I suppose that’s you— 

MR. MOSKOVITZ: That is myself. | 

THE COURT: 

“can state that you have absolutely no authority to 
have the books or documents of the liquidated | bank 
placed at your disposal.” 

MR. MOSKOVITZ: Exactly the contrary was | ‘fiona 
one week later, Your Honor, but I want to point out 
that this whole question of appointing a manager came 
up at least a month before the Government made a 

motion. That’s why I think it is irrelevant. 
149 THE COURT: The date of this letter 1s : Des 
eember 17, 1955. 

MR. MOSKOVITZ: Yes, Your Honor. 

THE COURT: The motion for discovery and inspee- 
tion under Rule 34, and for order compelling the plain- 
tiff to answer interrogatories is November 23, 1955, 
which was a month before this letter was written. 

MR. MOSKOVITZ: Yes, Your Honor, but the whole 
question of the fact that there was no general director 
of the bank arose at the beginning of November. 

THE COURT: Why was all this being done? | 

MR. MOSKOVITZ: I think, if Your Honor please, if 
you will look at the letter of December 22, Plaintiff’s 
Exhibit No. 4, you will find why all this was being done. 

It will come out a little more clearly with Professor 
Russel’s testimony, too. 
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THE COURT: Why was it suggested a custodian 
should be appointed of the books and records of the 
bank, and after that was done that the plaintiff could 
state that he had absolutely no authority to have the 
books and documents placed at his disposal? 

MR. MOSKOVITZ: Are you asking me that question, 
Your Honor? 

THE COURT: Yes. 

MR. MOSKOVITZ: Professor Russel was very, 

150 very stubborn about giving up these books, and he 

sought every pretext not to do it, and it was only 

by bludgeoning him over the head that we told him that 

regardless of what he thought was his obligation as a 

Dutch lawyer to protect the confidence of the clients of 

the bank, that we overruled him, and to that end Dr. 

Gutstein wrote the letter on December 22nd when I put 

to him, does or does not the client have control over 
these books, and the answer came back Yes, he does. 

And in our opposing papers to the motion for discov- 
ery we raised no issue as to who was the director or 
who was the stockholder. We conceded the plaintiff has 
control over the books, so if the court felt that if these 
books were relevant they could be ordered and they were 
ordered. 

THE COURT: I take it that you concede that at this 
particular time in December, 1955, concerted effort was 
made by Professor Russel to defeat the defendant’s mo- 
tion. 

MR. MOSKOVITZ: By Professor Russel? There is 
no question about it, Your Honor. 

This goes back to June, 1955, when he was all in a 
tizzy about this thing. He had made his first mistake 
when unbeknownst to me the Government attorney walked 
in and asked for the books, and he said, Well, we 
shouldn’t create any suspicion, we should show them 
something, and it’s been that way ever since, Your 
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Honor, but when the motion for discovery was 
151 made we conceded that the plaintiff has control 

over the documents, and we told Professor Russel 
that we were very sorry about his concern about his obli- 
gation as a Dutch lawyer but we could not let that over- 
rule the problems that we had before this Court. | 

There was no question about the control over these 
documents as far as the Government is concerned. 

THE COURT: It isn’t a question of control; it is a 
question of whether or not the plaintiff furnished the 
Government with the documents requested. And up until 
that time Russel was going to see to it that the Gov- 
ernment didn’t get them. | 

MR. MOSKOVITZ: Until December 2nd or Decem- 
ber ist, there was no motion pending, even filed for 
discovery, 

THE COURT: There wasn’t? 

MR. MOSKOVITZ: Not until December 1, 1955. ina 
all this correspondence antedates—not all of it, but most 
of the correspondence antedates this motion, and it was 
on December 2nd when I received this motion that I 
wrote a very long letter to Dr. Gutstein and said these 
are the problems raised by this motion, and one of the 
problems was do we or do we not have control over 
these records, and we conceded it, but if Your Honor 
please, you remember the files of this defunct bank con- 
tained accounts and matters which were not related to 

this plaintiff, and Professor Russel thought that 
152 as a Dutch lawyer he could not disclose the bank’s 
documents. 

THE COURT: When was this defendant’s motion for 
discovery filed? 

MR. MOSKOVITZ: I think about December Ist. 

THE COURT: November 23, 1955. 

MR. MOSKOVITZ: I didn’t receive it until about ithe 
first of December, because I wrote, as Your Honor notes 
from the correspondence, I wrote to Switzerland about 
it on December 2nd. | 
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THE COURT: Which was almost a month prior to 
the date of Professor Russel’s letter to the plaintiff. 

MR. MOSKOVITZ: But if Your Honor please, the 
correspondence relating to the appointment of the man- 
ager starts at the beginning of November. 

THE COURT: I understand that; it goes back some 
time. 

MR. MOSKOVITZ: It had nothing to do with this 
motion. 

Then Professor Russel thought this might be a way 
of showing that the plaintiff didn’t have control over 
these documents. That was his idea, but the idea was 
overruled. That was Russel’s idea; it wasn’t the plain- 
tiff’s idea and it wasn’t my idea. 

THE COURT: It was Russel’s idea not to produce 

any of the books. 
153 MR. MOSKOVITZ: If he could help it, but he 
couldn’t, Your Honor. 

He was a Dutch lawyer handling the records of a 
defunct Dutch bank, and it was his concern as the Dutch 
lawyer, and he so stated in his deposition in September, 
1955. 

THE COURT: And all the shares of the Dutch bank 
were owned by the plaintiff, weren’t they? 

MR. MOSKOVITZ: Yes, Your Honor, and plaintiff 
has so stated. 

That’s why, certainly in our concept, all this was 
Tweedledum and ‘T'weedledee, and so when we filed our 
papers in opposition there was no question and we never 
raised any question about the control over the records. 

MR. BAUM: I would like to read Mr. Moskovitz’ af- 
fidavit in opposition to the motion, which says: 

“Defendants’ attorney neglected to mention that at the 
time of the examination of Professor Russel, Professor 
Russel was unable to state categorically the facts con- 
cerning ‘control’ of the Dutch companies. I have since 
made inquiry and have ascertained what I did not then 





451 A 


know, that the plaintiff is the controlling stockholder of 
both Dutch corporations.” 

We now know, Your Honor, and I submit it was known 

all through, that he is the only stockholder. | 
154 MR. MOSKOVITZ: I am sorry, but that ‘hap- 
pens to be a true statement and confirms what I 
just told the Court that in the opposition to this motion 
we raised no question about control over these aia 
ments. We conceded it. 

THE COURT: But you always knew since you were 
retained that he was the sole shareholder? 

MR. MOSKOVITZ: Your Honor, until I went to Hol 
land in September, 1955, I had absolutely no concern 
with this Dutch aspect of the thing. I never even 
thought it was germane to this whole case, but the court 
on the discovery motion decided otherwise, 

And I also didn’t know that the Government, notwith- 
standing that I was counsel of record, went to Holland 
to get these documents and never asked me or told me 
about it. 

& ® * * } 

MR. MOSKOVITZ: If Your Honor please, sisted the 
recess I took from the package Plaintiff’s Exhibit No. 4, 
and I call your attention to the second page which I 
think will clarify this whole discussion and what it ‘was 
that was troubling Professor Russel. 

Items 1, 2, and 3 relate to the Dutch records. : 

MR. BAUM: If Your Honor please, I would also, like 
to call your attention, in line with our discussion about 

who was the stockholder, to page 11 of Mr. Mos- 
155 kovitz’ opposing affidavit, January 5, 1956, in 
which it says: 

“Finally, so far as the books of the Dutch corpora- 
tions are concerned, I wish to point out that they are: not 
the books and records of the plaintiff but are the books 
and records of the two Dutch corporations and in’ the 
possession of the employees of those corporations. It is 
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patently clear from the deposition of Professor Russel 
that the documents in question belong to these corpora- 
tions and not to the plaintiff; that Professor Russel has 
been employed as an attorney by the two corporations. 
Neither Mr. Hill nor Mr. Charig have even asserted that 
Professor Russel was holding these documents as the 
property of or for the account of or as agent for the 
plaintiff von der Heydt, or for any of the other plain- 
tiffs.” 

MR. MOSKOVITZ: Keep reading. 

MR. BAUM (Reading) : 

“Professor Russel stated that he doubted whether he 
could produce the records even with the consent of the 
plaintiff von der Heydt since he was not clear as to the 
extent to which he was bound to obtain the consent of 
the owners of such books and records, and by prescrip- 
tion of Dutch laws relating to clients not connected with 

the plaintiff. 

156 “The plaintiffs did not in the past, and do not 

now desire to obstruct any examination of any 
books and records over which plaintiffs have custody or 
control. Insofar as the plaintiff’s consent may be need- 
ed, I have been advised by Swiss counsel] for plaintiff 
that the plaintiff would give his consent to the produc- 
tion of these books and records. Swiss counsel advised 
me, however, that plaintiffs cannot be the guarantor for 
the production of such books which are banking records 
in The Netherlands and subject to Dutch law, especially 
as they may concern the records of persons other than 
the plaintiffs. Defendants moreover have not made any 
showing that under Dutch law, such examination, even if 
consented to by the controlling stockholder or by the 
plaintiff as clients of the bank, may be permitted, nor 
have the defendants proposed proper limitations upon 
any such examination.” 

MR. MOSKOVITZ: That tells the whole story, Your 
Honor. 

MR. BAUM: It certainly does. 
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I believe we were discussing the document which has 
been marked Defendants’ Exhibit No. 13, and if I have 
not done so I would like to offer that document in evi- 
dence. 

* s e ae 
157 BY MR. BAUM: 

Q After this letter which you just had before 
you, this letter, Defendants’ Exhibit No. 13, did you not 
tell Professor Russel that if he wanted to make someone 
else the manager you would leave it entirely up to him? 
A If I had written him I am sure I would have said so 
because I entirely trusted him, and he was my lawyer, 
and I did not understand the Dutch law, and I thought I 
must have done what he says. If he had said for me to 
do this or that I would have done it. 

MR. BAUM: I apologize to the Court; it was. ‘not 
afterward; it apparently happened a week before, and I 
was in error as to the date, but I will bring it out now. 

e * * ba : 
158 Q In Defendant’s Ex. 14 you say, do you not, 
that you leave it to Professor Russel to decide who 
should be appointed manager? 

MR. MOSKOVITZ: Your Honor, the letter speaks 
for itself. I object to the question. 

THE COURT: Do you concede that this is a proper 
translation? 

MR. MOSKOVITZ: For this letter, yes; I think it is 
very unimportant. 

THE COURT: Then he does say that he leaves the 
decision entirely to Russel as to the appointment of a 
manager; right? But nobody else was appointed man 
ager, was he? 

THE WITNESS: I am sorry to say, Your Honor, 
that I don’t know. : 

BY THE COURT: 

Q You don’t know whether anyone else was ap- 
159 pointed nfcaager of the bank? 

MR. MOBKOVITZ: The bank had been gui 
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dated twelve years ago. We are talking abont an or- 
ganization known as Internationale Kunstvereeniging, 
which was an arts society, and whatever was left over 
from the liquidation has been transferred over to this 
society, but the bank was not functioning at this time. 

THE COURT: These twenty share certificates were 
not of the bank, then? 

MR. MOSKOVITZ: No, they were of the Interna- 
tionale Kunstvereeniging which was an arts society. 

THE COURT: This society then is a society that 
Professor Russel is talking about all the time? 

MR. MOSKOVITZ: That is right. 

MR. BAUM: Which took over the assets of the bank. 

MR. MOSKOVITZ: When you say took over the as- 
sets— 

THE COURT: Oh, they took over the assets of the 
bank? 

MR, BAUM: Yes, sir. 

MR. MOSKOVITZ: That consisted of an accounts 
receivable from the Baron; I think it just said what was 
left over from liquidation was transferred to this society. 

THE COURT: This society they are talking about 
having a new manager for, was there in fact a new man- 

ager ever appointed? 
160 THE WITNESS: Your Honor, I am afraid I 
don’t know, but I do not think so. 

THE COURT: You don’t know? 

THE WITNESS: It was such—nothing was left with 
the exception that two months ago the Dutch Govern- 
ment paid me 100,000 florins as damages for my house 
which had been destroyed by the Germans. 

BY THE COURT: 

Q All I want to know is, after you wrote Professor 
Russel and said you would leave it entirely up to him 
as to who would be the manager of this society, was 
there any new manager appointed? A Your Honor, I 
do not think so. 
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Q ‘You don’t know? A _ I can’t swear on it, but do 
not think so. 

Q You were never advised of it? You were never 
advised that there was a new manager appointed? No 
one ever told you that a new manager had beeen ap- 
pointed? A It may have been that Professor Russel 
may have told me so but I do not think so. I think no- 
body has been made director and everything remained 
as it was. That is my belief. 

a s * * 
161 BY MR. BAUM: 
Q And finally didn’t you write to —e 
Russel that Dr. Gutstein in Zurich wanted more time to 
think over all these ideas that were talked about 
162 back and forth? A May I ask you kindly to 
show me the letters? 
* * a * 

Q What documents, if any, did Dr. Gutstein have that 
he wanted to go over thoroughly, as you state in the 
third sentence of Defendant’s Exhibit 15? A I believe 
documents or letters sent to him from America. 

Q He didn’t have any of your documents? A jo 0, 
he had no documents. 

Q No correspondence that came from your own 
163 files, did he? A No. 
Q A few sentences later it says: 

“Partly it concerns the question whether we or eines 
you should produce the documents, and whether one 
should make a statement concerning ownership.” — 

Does that refer to your Dutch corporation? A Yes. 

& e * ae 


166 Q In the third paragraph of Defendant’s: Ex- 

hibit 16, Mr. von der Heydt, you refer to a date 
of January 7th and say that you have written to Dr. 
Gutstein to accept that date. Was that not a date for 
another conference with Professor Russel and yourself ? 


A That is true. 
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Q What was that conference about? A It was about 
the whole legal situation, They talked about the legal 
questions, should it be Dutch law or Swiss law, or Amer- 
ican law, and I must confess that most of the things they 
talked about I didn’t understand. 

Q But you understood, did you not, that Professor 
Russel had suggested to you that he could have the 
Dutch court appoint a custodian and then you wouldn’t 

have to produce the books? Didn’t you under- 
167 stand that? A There was a question about it. It 
never was decided. 

One question was to send the books to Switzerland; 
another question was to have them with a Dutch custo- 
dian. Those were all ideas of Professor Russel, because 
Professor Russel always had the idea that if he keeps 
the books away then if the other side sees something out 
of the books and we haven’t got the books we cannot say 
anything against them. That was his idea. 

Q And do you understand what the significance of 
taking the books to Switzerland was? Did you under- 
stand what purpose that would serve? A Oh, yes, of 
course. 

Q What was it? A It was to make them safe where 
they couldn’t be seen—but they were not sent. 

Q And there was a third idea, wasn’t there, to have 
somebody else appointed manager so that you wouldn’t 
have to produce them? Wasn’t that also one of the pro- 
posals? A The manager was quite another line, and 
was regarding quite another idea, I suppose, because it 
was said there is no manager, after the statute of the 
company there must be a manager, and because the com- 
pany was small, and nobody bothered about it, and be- 
cause it had gone on for so many years, I say to my- 

self, let it go on, it doesn’t matter. 
168 Q I ask you to look at the second paragraph 
of Defendants’ Exhibit No. 16, Mr. von der Heydt. 
Doesn’t that relate to the appointment of the manager in 
connection with the production of the documents? 
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* * * Tell me whether or not this discussion of who 
should be the manager wasn’t related to the fact that the 
American Government wanted to see the documents? 

MR. MOSKOVITZ: If Your Honor please, I object to 
that question because the defendant has not introduced 
into evidence the very first letter in which the whole 

question of the manager arose, and I think: the 
169 whole line of questioning is improper in view of 

the fact this whole questioning is taken out of 
context. 

THE COURT: You can put in anything when he gets 
through. 

MR. MOSKOVITZ: I realize that, but the questions 
are not fairly put to the witness. 

THE COURT: All he did was to ask the question, 
and if he didn’t know he can say no, but I am interested 
in knowing if that wasn’t the reason, because the Gov- 
ernment wanted to see the documents. It appears to me 
that is the sole reason for the appointment of a manager. 

MR. MOSKOVITZ: The defendant has not introduced 
in evidence a letter written in November. 

THE COURT: Well, you put it in. 

MR. MOSKOVITZ: May I put it in now? | 

THE COURT: No. : 

A If I or Professor Russel had regarded destroying 
these documents from the possibility of the Government 
of the United States taking them, we could have put 
them in a suitcase and taken them to Zurich. That was 
not done. And this case is about the nomination ‘of a 
manager, and this whole thing was regarded by Price- 
Waterhouse because all it is connected one letter with 
another, and they said there is no manager and there 
ought to be a manager, and I decided after all we have 

done without a manager and let it go if nobody 
170 complains, and then nobody said anything more. 
Q Mr. von der Heydt, take a look again at De- 
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fendants’ Exhibit No. 13, the third paragraph. Does not 
Professor Russel state in that: 

“Thus I take the position that you are not yet man- 
ager as long as you have not accepted the appointment” 

Was he taking that position with respect to Price- 
Waterhouse or with respect to the demands of the United 
States? A It was a general business situation; if it is 
registered in the Register of Commerce that I am the 
manager then I am the manager. If it is not registered 
in the Register of Commerce, I am not, and it has noth- 
ing to do with the United States. 

This whole matter is something, if I may say so, which 
has nothing to do with the main trend of thought which 
has been discussed before. It was only raised by Price- 
Waterhouse, and the tremendous amount of letters, shall 
we do this or shall we do this? 

BY THE COURT: 

Q The question is whether or not when Russel took 
the position that you were not the manager was not he 
also taking the position that if a custodian of the books 
was appointed that your American counsel could state 

that you have absolutely no authority to have the 
171 books and documents of the liquidated bank placed 

at your disposal? Wasn’t that Russel’s idea? A 
Your Honor, I do not say what his idea was because he 
didn’t tell me. 

Q He didn’t tell you? 

Look on the first paragraph on the last page of the 
letter. Didn’t he say that as a former liquidator of the 
bank that he had the authority to have the court appoint 
a custodian of the books of the bank, by court order, and 
that when this was done your American counsel could 
state that you have absolutely no authority to have the 
books and documents of the liquidated bank placed at 
your disposal? Didn’t he tell you that in the letter? 
You say he never told you that. Isn’t that in the letter? 
A He says so. 
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Q But you said you never heard of that before. A 
I must confess in this moment, this piece of the letter 
had slipped my memory, but one thing is absolutely cer- 
tain, he didn’t do it because he said there is no use. : He 
said I don’t have the idea any more; he contradicts him- 
self. 

Q Does he say ! 

“If worse comes to worse, I am willing to have myself 
appointed as custodian, although the U.S.A. Govern- 

ment will be very angry at this, and will my to 
172 avenge itself.” 
Did he say that in that letter? A Your Honor, 
he said he wants to talk over that. 

Q Didn’t he say, “If worse comes to worse, I am will 

ing to have myself appointed as custodian”? | 
? 

A He says, eventually I am willing to act as eusto- 
dian though the United States Government would be 
angry about it and wouldn’t like it. | 

Q Why would the United States Government be angry 
about it? A Your Honor, I do not know. 

Q You do not know? All right. A The letters of 
Professor Russel are difficult especially because he some- 
times says one thing and afterwards he change his mind, 
and therefore I didn’t pay enough attention to read and 
read again his letter to really find out what he really 
means. Your Honor can see I have acted wrongly by 
not reading the letter carefully; that is true. 

THE COURT: No, I am not saying you acted wrong- 
ly; I am not saying that. : 

BY MR. BAUM: ) 
Q And wasn’t it at about this same time, Me. von 
der Heydt, that Professor Russel advised you that 
173 he had removed part of the correspondence? | Do 
you recall? A Yes, I do. : 


Q Is not Defendants’ maiiet 17 the letter which you 
received, about which His Honor questioned you last 
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week, did you ever ask Professor Russel what corres- 
pondence he removed? A No. He had a certain amount 
of quarrel, I don’t know why, with Dr. Gutstein, and 
therefore he says I do not recall that certain letters are 
at Dr. Gutstein’s, and I suppose it was— 

Q When had Professor Russel told you that he had 
removed part of the correspondence? 

MR. MOSKOVITZ: If Your Honor please, if you are 
referring to the witness’s testimony that is one thing. 
If you are referring to the letter, that is something 

else. 
174 THE COURT: What are you referring to? 
MR. BAUM: The letter. 

THE COURT: That is the letter of December 21, 
1925. 

MR. BAUM: Yes. 

MR. MOSKOVITZ: I would like to have the witness 
translate the letter. 

MR. BAUM: It says: “You know.” 

THE COURT: Where is the “You know”? 

MR. BAUM: Next to the last sentence, “You know 
that I have removed a part of the correspondence.” 

MR. MOSKOVITZ: I am not sure that is a correct 
translation. 

THE COURT: Read the last part of that third para- 
graph. 

THE WITNESS: (Reading): “You know that I have 
taken a part of the correspondence away.” 

BY THE COURT: 

Q How did you know that? A I didn’t know it, or 
if I did know it I didn’t remember it—and I did it on 
account of Dr. Gutstein. 

He says afterwards he didn’t want these letters to be 
with Dr. Gutstein; that he had some differences—I don’t 
know what the differences were—but for some reason or 
other they just didn’t agree on certain things, I don’t 

know what it was. 
175 BY MR. BAUM: 
Q And your response to this letter was to 
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thank Professor Russel, is that not correct? A It is 
possible. 
BY THE COURT: 

' Q Thank him for what? For removing part of the 
records from the file? A Your Honor, it is a rather 
long letter, which Professor Russel used to write, and 
I am over in Europe, and it is my custom when I re- 
ceive a letter to respond it. 

s e 
BY MR. BAUM: 

Q Take a look at Plaintiff’s Exhibit No. 2. Did you 
not thank Professor Russel for all his efforts? A That 
is true, sir, but at the same time I say we must depend 
on the judgment, annd everything we do, on our lawyers 
in America. I didn’t want him to do anything important 
without having asked the lawyers in America. That is 
quite clearly written here. 

Q Did you ever tell Professor Russel to put back the 
correspondence that he had removed? A Only once. I 
don’t know if I asked him or if he wrote me. 

I had lost the correspondence from 1940 to 1944, 
176 and I thought it was lost I think for quite some 
months, and after some years found it again. 

I think he took it to his private house to read it Shere 
instead of reading it in his office. 

Q Did you actually meet Professor Russel and Dr. 
Gutstein in Zurich on January 7th or around that time, 
January of this year? A I did Professor Russel. If I 
met also at the same time Dr. Gutstein I am not abso- 
lutely certain, but I may make the suggestion that you 
can ask Professor Russel about it, if he was there. | 

I think he was not in this meeting. I think he was 
somewhere skiing or somewhere in the winter sports, and 
Professor Russel was there alone. 

Q Before you had this conference in January you had 
already sent to New York whatever information your 
attorneys wanted for the motion of the United States, 
had you not? A I have never refused any information. 
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Whenever I was asked anything I send all that I thought 
I can. 

Q But you had told your attorneys whatever informa- 
tion they had requested from you, you had answered 
them, had you not, in December? A I must have spoken 
about it to Dr. Gutstein. 

Q What was the purpose of now holding a conference 

in January? A Because Professor Russel wanted 
177 to talk about all this Dutch law and Swiss law 

and all these complicated legal matters, and [I lis- 
tened very patiently without really grasping what he was 
talking about. 

He didn’t keep me advised; he would send something, 
it was just a legal expose of a learned man who is a 
teacher at the university there making to somebody who 
has never had a lecture of law. 

Q Had you been told that the Government’s motion 
was going to be heard by one of the judges of this court, 
in January? A Advised by the end of January—Feb- 
ruary, I think it was. 

Q That’s when you were supposed to produce the 
documents. I am talking about when the motion would 
be heard; I think you may be confused on that. 

Had you been told anything about when the motion was 
to be heard by one of the judges of this court? A If 
there is nothing in the correspondence I do not think that 
it has been written to me. Only when the interrogatories 
came I was told now you must answer all these questions 
as quickly as possible. 

Q Was it the purpose of this conference in January 
to determine which documents you would produce, if the 

Court ordered you, and which ones you wouldn’t? 
178 <A At first, before the court order came, Professor 

Russel was of the idea we should show something 
but not everything because then the lawsuit would even- 
tually last six or eight years, and he said if we gave all 
the books out of hand and the gentlemen on the other 
side see something and I have no books or anything, I 
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can’t answer and can’t even turn to the page and say, 
what is this? 

That was his viewpoint, and he said it at least three 
or four times. 

Q That was your point of view too, wasn’t it Mr. 
von der Heydt? A I left it entirely to the superior 

judgment of a lawyer and teacher of law. I couldn’t tell 
, them it is wrong and I knew it all better. Otherwise it 
would not be useful for me as a business man to have 
a lawyer at all if I knew what to do myself. 

Q Didn’t you express the opinion that the Government 
was asking for too much? 

THE COURT: Well, it could be. 

MR. MOSKOVITZ: We have been over this | from 
January to— 

THE COURT: They could be asking for too much. 
A It may be that in the way he then compose it : say 
they are asking for quite a lot. | 
> * % | 
179 BY MR. BAUM: 7 

Q I asked you before, Mr. von der Heydt, and I don’t 
believe you answered my question, at this eonfersrice in 
Zurich in January, 1956, did you decide which documents 
you were going to show the United States and which ones 
you weren’t? A As far as I remember nothing was de- 
cided. The whole conference was just about legal | mat- 
ters that I could hardly grasp and Mr. Russel likes to 
speak about these legal matters with great authority. 

MR. MOSKOVITZ: I object to further questioning 

along this line. It has already been made clear, I 
180 believe, to the Court that in September, 1955, when 

I found out about this—well, I found out shortly 
before that—I left instructions to show them nothing antl 
the court ordered it. 

THE COURT: Have all of the documents been | |Bro- 
duced? 

MR. MOSKOVITZ: So far as I know, yes, if you are 
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referring to the documents subject to discovery, yes, Your 
Honor. 

THE COURT: They have all been produced, even the 
ones that Russel removed from the files? 

MR. MOSKOVITZ: So far as I know, yes. 

BY MR. BAUM: 

Q I believe you testified, is it correct, that Professor 
Russe] did not bring any books with him to this con- 
ference? A I can almost say with absolute certainty 
that he didn’t bring any books with him. 

Q At this time did you send any of your papers or 
any of the books, either in Holland or in Switzerland, to 
anybody else to keep them for you? A No. 

Q You were informed a little while after this confer- 
ence took place in January, were you not, that this Court 
had made an order requiring you to produce these books? 

s * * e 


181 <A [think it was February. 
ae a * * 

Q My question is, Mr. von der Heydt, had you been 
told some time after the conference in January that this 
Court was requiring you to produce the books that the 

Government wanted to see, the books and papers? 
182 <A I have been told but I cannot tell you exactly 
if it was in January or in February. 

Q Do you remember that you were supposed to pro- 
duce those books and documents before February 27th of 
this year? A _ I believe I knew it then. 

s e * s 


Q Did you send any books or papers to the United 
States on or before February 27,1956? A Ididn’t 
183 send any books to the United States without I 
have been asked by Professor Russel to Munich. 
Q Those were books from Holland. A Yes. 
Q How about your own files? A I have no files. I 
have no bookkeeping. 
Q No, I say books or papers. Did you send anything 
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to the United States, any papers, on or before February 
27th? A Whenever I received a letter from Dr. Gut- 
stein saying you must send certain things to the United 
States or to Mr. Moskovitz or to him, I did it and what 
date it was I am sorry to say that I do not know; that 
can be found out very easily. 

Q Weren’t you informed, Mr. von der Heyat, that 
because not a single piece of paper had been produced 
the Government had moved to dismiss your case? A 
There was a time that I have been told that the Govern- 
ment wished to dismiss that case because not enough 
material has been produced by me and I was rather sur- 
prised at it because I knew for three years that the 
Swiss have sent more than five thousand photostats, and 
then I asked the Union Bank about it, and then I iasked 
Dr. Treadwell, he was there twice, he went there twice, 
and whomever I could reach I said send them all along, 
and I didn’t do that not only for general business. prin- 

ciples but also I read somewhere in the papers 
184 about where a case was dismissed because’ they 

didn’t show everything, and therefore my point of 
view has never been changed; I always say, show every- 
thing; send everything. 

Of course, when a great lawyer says to me don’t ‘do it, 
I need not do it; tomorrow if the Government of Poland 
comes and says, show your books, I have not do that. 

Q Did you tell Professor Russel to show sid ak 
A Yes. 

Q Including what he had removed? A That was a 
matter of course. | 

Q I am not asking you whether it was a matter of 
course; I am asking whether you told him that. A I 
think I didn’t mention it. I said to him, and I trusted 
in his legal judgment, that he would do the necessary. 

THE COURT: The question is, Did you tell him to 
produce the documents which he removed from your file? 

THE WITNESS: Your Honor, I think the documents 
were not important. 
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THE COURT: That is not to be decided by you. 

Did you tell Professor Russel to produce the documents 
that he removed from the file? 

THE WITNESS: I do not think so, Your Honor. 

THE COURT: You don’t think so? 
185 THE WITNESS: No. It was not in my do- 
main; it seemed to me a trifling matter. I thought 
it was in Gutstein and Russel. 
BY THE COURT: 

Q Did Russel think it was a trifling matter when he 
removed it? What did he remove? A I have no idea. 

Q How do you know it was a trifling matter? A He 
wrote me in that letter I have been shown here, these 
things are of importance and I do not want that Dr. 
Gutstein sees them. 

Dr. Gutstein was representing my interests, and also 
Russel, and whatever there was disagreement about was 
a@ mystery. 

Q If this correspondence that he removed was not 
important why did he say ill thinking persons might use 
it abusively? 

Why did Russel say in his letter to you—if this cor- 
respondence was trifling and immaterial—why did he say 
that he removed the correspondence because ill-thinking 
persons might use it abusively? A But he didn’t tell 
me the reason and I didn’t ask him. 

Q He didn’t tell you the reason and you didn’t 
186 askhim? A No. 

Q Well, why didn’t you ask him? A Because I had 
absolute trust in Professor Russel and I think he can’t 
do anything wrong. 

Q You don’t think Russel can do anything wrong? A 
I think not. 

THE COURT: All right. 

THE WITNESS: Not on purpose—he may make a 
mistake. 

BY MR. BAUM: 
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Q You knew that some of the papers in Holland which 
were held either by Professor Russel or by Mrs. Huyer, 
or wherever they were, had some information in them 
that was not exactly favorable to you, didn’t — A 
To me? I don’t know anything | about it. 


Q Is this document, Defendants’ Exhibit No. 18, 
187 not a letter which you wrote to Professor ‘Russel 
on September 19, 1955? 

MR. MOSKOVITZ: If Your Honor is senile the 
translation I would call Your Honor’s attention that this 
parenthesis is not a translation. ! 

THE COURT: What is it? 

MR. MOSKOVITZ: It has been added by the Govern- 
ment, 

BY THE COURT: 

Q What is Abwehr, and what does the word Arete 
mean? A That is part of the German Army which be- 
sides other things was occupied with spying. ! 

Q Part of the Germany Army that was oceupied with 
spying? A A part of the German army that was 0¢- 
cupied with spying. 

& * * 
188 BY uR. BAUM: ) 
Q Defendants’ Ex. 18 refers to certain payments 
you made to the Thyssen Bank. A Yes. 
Q It also refers to a letter that you wrote sbi doing 
something for the physical education of German 
189 youth; is that not correct? A That is true. 
Q Is that why you said in the third en te, 
speaking of producing documents: 
“One could not be forced to do so, and one’ would 
only put material in the hands of opponents”? 

A That was the idea of Professor Russel which I re- 
ceived. J appropriated this idea from him. , 

Q I don’t see any reference to Professor Russell in 
this paragraph. I only see references to Dr. Gutstein 
and Dr. Moskovitz. A The second part of it. 
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Q The second part of the letter? A Yes—do you 
mean that? 

Q Hither one. Do you see any reference to Profes- 
sor Russel in this entire letter, except his name as being 
the addressee? A Yes. 

Q But in the beginning of the letter you are speaking 
of telephone conversations with Dr. Gutstein and a per- 
sonal conference with Dr. Moskovitz; is that not correct? 
A ‘Yes, it is in here. 

% s e 3 

190 Q You said you told Professor Russel to produce 

all the documents. Did you tell him to produce 
everything that Mrs. Huyer had too? A As far as I 
can remember it was the same thing. For me it was 
Zandvoort, and if the letters were first at Mrs. Huyer’s 
and then Mrs. Huyer took them to Professor Russel, and 

afterwards I don’t know how and why they were 
191 again at Mrs. Huyer’s, and then Mr. Charig and 

another gentleman went out and went into several 
investigations of the house of Mrs, Huyer; after Mr. 
Charig first had looked at the books in the office of Pro- 
fessor Russel—and how or why all this happened I don’t 
know. 

Q Did you know that Mr. Charig went to Professor 
Russel’s office in March of this year and was refused per- 
mission to see the books because Professor Russel had 
not been authorized by the stockholders of the corpora- 
tions? A It is possible that he refused for some time 
but afterwards he didn’t do it any more... 

Q But in February is it not true that you had already 
written to Professor Russel and said show the books? 
A That is true, yes. 

Q And Professor Russel knew very well that you were 
the sole stockholder, did he not? A As far as I knew 
he never witnessed it. It is not customary that a lawyer 
see the shares of the bank and say are all these shares 
yours or somebody else’s. I may have told him but I 
cannot say for certain. 





192 If he had aened me I mORG have told him. 
* 

Q I would like to call your attention to Paragraph 4 
of defendants’ Ex. 19, Mr. von der Heydt. You had in- 
formed Professor Russel then, had you not, that you 
were the sole stockholder of the Kunstvereeniging? A 
It must be the case because he says I never doubted that 
you were the only shareholder. 3 


193 Q Did you know that finally in April of: ‘this 
year Mr. Charig was permitted to inspect a large 
number of books and papers at Professor Russel’s of- 
fice? A I knew that this was permitted. The date and 
the month I can’t remember. 
Q Do you also know that Mr. Charig informed Pro- 
fessor Russel that the books and records which he had 


been permitted to examine were not complete? | 

MR. MOSKOVITZ: If Your Honor please, the wit- 
ness is being asked about statements made which were 
not in his presence. I think the question is Hapnoperty 
phrased. 

THE COURT: He asked if he knew. If he doesn’t 
know he can say so. 

MR. MOSKOVITZ: I think he should ask if he was 
told, and if so, by whom? 

THE COURT: That is the same thing if he was told. 

Were you told that Mr. Charig informed Professor 
Russel that the files were not complete? 

THE WITNESS: Your Honor, I do not think that I 
asked especially about the thing because I thought that 
was something unimportant, that I may have forgotten 
to ask him, but I cannot say that I have not asked him. 

THE COURT: Not that you asked him but did any- 

body tell you that Mr. Charig told Professor Russel 
194 that the files were not complete? Did anybody 
tell you that? 
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THE WITNESS: It was a question of one book was 
not complete—one book was lacking and then about that 
there was a terrible confusion. 

BY MR. BAUM: 

Q Were you also told, Mr. von der Heydt, that at a 
later day Mr. Charig was permitted to go to Mrs. Huyer’s 
home with Professor Russel and look through some filing 
eabinets in her home? A Professor Russel went with 
his partner and I think Mr. Charig went with his partner. 

Q Were you also told that on this visit Mr. Charig 
found quite a few additional documents? A I was told 
that they didn’t find all the documents, and that the next 
day, or a few days afterwards, in order to be quite safe 
Professor Russel went again alone, or with his partner, 
to the house of Mrs. Huyer and there found the ones 
that had not been found by Charig because it was the 
living house of Mrs. Huyer, and then Professor Russel 
sends these that he found and which Mr. Charig has not 
seen in Munich, so I am informed. 

Q Do you know where these additional documents were 
found that Professor Russel brought to Munich? A No. 
They must have been in the house of Mrs. Huyer, but I 

don’t know the room. I knew the house very little. 
195 Q Before Professor Russel brought these docu- 

ments to Munich had you been told that Mr. Charig 
had not been shown any copies of any correspondence 
between the von der Heydt Bank and the Thyssen Bank? 
A No. 

Q Were you told that this correspondence appeared 
for the first time in the suit cases that Professor Russel 
brought to Munich? A As far as I remember, he didn’t 
tell me much about it. 

He said, I don’t want to say anything, and then sud- 
denly he decided not only to show me anything but to 
bring all the things to Munich, and I was quite at a loss 
to understand it all; he is sometimes that way and some- 
times another way, and I simply couldn’t understand it, 
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but I do not think there is anything to the contrary be- 
eause he went alone afterwards to look again in the house 
of Mrs. Huyer and found things that had not been seen by 
Mr. Charig. 

BY THE COURT: 

Q Were all the documents, and eoresenanideneh listed 
in this motion produced? A Your Honor, I do not 
know. 

Q You are familiar with what was asked for! A 
What is that? 

Q Are you familiar with what was askéd for? 

196 Are you familiar with what the Government 

asked for in this motion for discovery and inspec- 

tion? A ‘Twenty-three files they wanted to see; eweay- 
three files they asked to be seen. 

Q Are you familiar with this motion? Did you ever 
receive a copy of it? A If I am allowed to have:a look 
at it I can tell you—(after examining motion) Yes, I 
have seen that. 

Q Have all those been produced? A As far as Pro- 
fessor Russel— 

Q Have all of what has been asked for been produced 
A Aman called— 

Q We will not get to him yet. 

Have all these documents been produced? 

Did you hear what I asked you? <A Yes. 

Q You heard what I asked you. A I didn’t want to 
give an answer so quickly. 

Q Have you seen this before? A I have. . 

Q And have you seen that? A Yes,Ihave. = 

Q And have you seen that? A Yea, | 

Q Have all the documents that are asked: for i in 

197 that motion been produced? A At first I: think 

one or two were not produced through a misunder- 
standing, and afterwards they were produced. 

Q All right. As of now have all the documents that 
were asked for in that motion been produced? A, I be- 
lieve so, yes. i 
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Q Everything has been produced? A [I believe so. 

Q All right. A I wasn’t there when the things were 
sent. 

Q Do you know whether they have been produced 
yourself or are you relying on what Professor Russel 
told you? A With regard to Zandvoort I rely on what 
Professor Russel told me, or Mrs. Huyer, Your Honor. 

Q And all the rest you know that they have been pro- 
duced, is that right? A Yes; there are two or three 
names which were found also afterwards. As far as I 
know everything that has been asked has been produced. 

There was a misunderstanding but my secretary will 
explain it was my fault—I don’t want to say it was the 
secretary’s fault—but I got it on the 26th of February 
and the day afterward I got ill and before getting ill I 
had written to all these people to send what you can. 

BY MR. BAUM: 
Q Were you told that Professor Russel brought 
198 these two suit cases to Munich on the very day 
that a hearing was being held in this Court as to 
whether your case should be dismissed? A I didn’t 
know that. 

Q Were you told that in those suit cases Professor 
Russel brought for the first time the minute book of 
your Dutch corporations? A No, I haven’t any idea. 

Q You know what a minute book is? A You mean 
when the meeting of the stockholders? 

Q Yes. 

BY THE COURT: 

Q What is this Depotboek? What is that? A It 
means the book where all the shares and bonds are held 
for the clients or for the owners. 

Q That is a book which contains the names of the 
shareholders? A No, the shares and bonds which were 
held for clients. 

MR. BAUM: He means securities. 

THE WITNESS: Securities which were held for cli- 

ents. 





473 A 


BY THE COURT: 

Q Has that book been produced? A I think 80. 
There was one book was missing. 

Q Has this book been produced? A I have 
199 never heard to the contrary. 

Q You don’t know then? A I have never 
seen it. 

Q You have never seen the book? A No. At ™ 
very beginning I wanted to liquidate not only the bank 
but liquidate the entire and because some clients could 
not be found or no one knew where they were I had to 
continue to have this Internationale Kunstvereeniging. 

Q Have you got the book? 

MR. BAUM: I don’t have the book, Your Honor. We 
have never been shown it. 

THE COURT: Has that book been produced? 

MR. MOSKOVITZ: I don’t know, Your Honor. 

THE COURT: And you don’t know either? 

MR. MOSKOVITZ: No, sir. 

THE COURT: And you don’t know? : 

MR. MOSKOVITZ: Is that one of the books that is 
missing? 

MR. BAUM: Yes, sir. : 

MR. MOSKOVITZ: If the Government says they 
haven’t seen it then they haven’t seen it. 

THE WITNESS: I can send a wire to Mrs. Huyer 
and inquire. 

THE COURT: No. It’s too late. | 
200 What is the V M Journal? A Your Honor! 2 
don’t know. 

Q You don’t know what the V M Journal is? A I 
think if Mr. Charig has seen the books he must know. 

BY THE COURT: 

Q Do you know what a V M Journal is? A No. 

Q What does V M stand for? 

MR. BAUM: In German it stands for an intelligence 
agent; they call them V-men, which stands for confidential 
men. 


| 
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MR. MOSKOVITZ: I think we ought to ask that ques- 
tion of Professor Russel. 

THE COURT: I am going to ask him if he knows. 

Do you know what V M means? A This book was 
written either in Dutch— 

BY THE COURT: 

Q Do you know what V M means in German? A It 
could be in Dutch very likely because all the books were 
written in Dutch. 

Q What does it mean? A Perhaps Mr. Russel will 
know. 

Q Do you know what it means? A No. 

Q You don’t know whether you had a V M 
201 Journal or not? A No. 

Q You don’t know anything about it? A No, 
because I never inspected those books. I left it all over 
to Price-Waterhouse. 


Q Do you know what Nostro and Vostro books are? — 


A That I have an idea. 

Q What is that? A If a firm has an account with 
another bank it is called Nostro; and Vostro are the 
bonds which belong to clients. 

Q Have those books been produced? A I am sure. 

Q Have you produced all the correspondence between 
yourself and Mr. Huyer prior to May, 1940? A I think 
it all has been produced; anyhow nothing was held back 
intentionally. 

Q How about the correspondence between you and 
Mr. Huyer between October 1940 and August 1944, has 
that been produced? A Yes, I got the order to produce 
everything between 1939 and 1944, and which I did. 

Q You did it? A As far as I know, and then there 
was another thing which gave rise to a question why we 
are certain that it is missing, and it was just I talked 
to my employee and I wanted to know something about 

the painting of the house, or something, quite dif- 
202 ferent things, and I know he would do it and when 
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I attend to it I taken it out and didn’t give it to 
the secretary to put it away. 

Q Did the Swiss police take any documents from: the 
Union Bank of Switzerland some ten years ago? A I 
suppose they have taken away only the things between 
1939 and 1943. 

Q Did you ever get them back? A No. I asked Mr. 
Treadwell, my lawyer, who represented me in the case 
before the military tribunal, and he is of American 
descent, and he tried to get them back. | 

Q You never got them back? A No. | 

Q In reference to your Dutch company were there 
certain letters between you and Mr. Huyer between 1940 
and 1946 which you removed from the files yourself and 
made notations to the effect that you had removed a 
from the file? A Yes. 

Q What happened to those? A ‘That was just inter- 
nal business. 

Q I don’t want to know what it was, what hexppennd 
to them? A I threw them away. I didn’t hide a ae 
I send the letters in— 

Q But the letters you took from the files in 

203 + reference to the Dutch companies between 1940 
and 1946 were destroyed, is that right? A Your 
Honor, not with my Dutch companies, but with Mr. Huyer. 

Q I-want to know the correspondence between you and 
Mr. Huyer in reference to the Dutch companies which you 
removed between 1940 and 1946, I want to know what 
happened to it. You say you destroyed them, is that 
right? A As I saw when I got the file in my hand there 
were certain letters missing, and from my hand or ‘the 
hand of the secretary—the way of doing things was that 
in the evening— 

THE COURT: Of course, if the plaintiff can’t answer 
my question there is no sense in my asking him any.| 

I asked a very simple question and I get a very com- 
plicated answer. 
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MR. MOSKOVITZ: If 'Your Honor please— 

THE COURT: I am not going to pay any more at- 
tention to it; if he can’t answer my question directly and 
to the point he need not bother. I asked a very simple 
question. 

MR. MOSKOVITZ: I agree with that; I am not 
quarreling with Your Honor’s phrasing of the question— 

THE COURT: All I want to know is what happened 
to the correspondence that he removed from the files. 

THE WITNESS: Thrown away. 

204 BY THE COURT: 

Q How about your private books that you had 
in reference to the Dutch companies? Where are they, 
your private books? A I have no private books. 

Q Do you have any private books anywhere? All I 
want to know is do you have any private books that have 
to do with your Dutch companies anywhere? A No. 

Q You don’t have any? Did you have? A No. 

Q Never had any. You never kept any books of 
your own in reference to your Dutch companies? A No, 
I saw no sense for me to. They were kept in Holland. 

Q Who kept them in Holland? A First Mr. Huyer 
and afterwards Mrs. Huyer by herself. 

Q ‘Were they turned over to the Government? A I 
am sure. 

Q Records and documents relating to remittances from 
the Thyssen Bank in Berlin and to payments made un- 
der instructions from the bank, have they been pro- 
duced or were there any such records? A There must 

have been such records in the books of the bank, 
205 and as far as I understand from Mrs. Huyer all 
the books were sent to Munich. 

Q You produced documents relating to the year 1943; 
have you produced any records or did you have any 
records or documents relating to remittances from the 
Thyssen Bank, Berlin, and to payments made under in- 
structions from the said bank outside of 1943? A There 
may have been a few. 
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Q Who would have those? A They must have been 
sent to Munich. 

Q Munich? A I am sure. ! 

Q Have they ever been turned over to the Govern- 
ment? A Yes, through Mr. Charig. 

Q Mr. Charig has those? A As far as I — he 
sends them back. There has never been any complaint 
with the exception that one book was missing. : 

Q Have you turned over to the Government the file 
of all correspondence with Professor Russel and yourself 
from 1940 to 1945? A From 1939 to 1945—two very 
thick files. Intentionally I didn’t keep anything back. 

Q What is Declaration Fides? A Fides is the same 

as a—it is a company that has in charge any pri- 
206 -vate property and sometimes the property of 

clients and everything that has to do with eauey 
was sent in photostats to you, I think, or— 

Q To whom? A For Mr. Meyer. ! 

Q You say all the documents from Fides were turned 
over to Mr. Moskovitz? A Or Mr. Gutstein, but I 
think they were sent directly to you. 

MR. MOSKOVITZ: If Your Honor please, they + were 
sent directly to me. 

THE COURT: All right. 

Did you produce all the documents relating to your 
accounts in the Locarno branch of the Union Bank of 
Switzerland? A Yes, but some of them I believe had 
been taken by the Swiss Federal Police and they don’t 
want to give them out. 

THE COURT: All right. 

BY MR. BAUM: 

Q Mr. von der Heydt, in September of this year were 
you not informed either by Mr. Moskovitz or somebody 
else that the Government had filed a new motion to dis- 
miss your case because all the documents had not been 
produced? A As far as I remember it was in Febro- 
ary of this year. 
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Q No. I am speaking now of September of this 

207 year, just three months ago—two months ago— 

and let me refresh your recollection, Mr. von der 
Heydt. 

Didn’t your New York attorney, or somebody else, 
send you a copy of the Government’s papers filed on 
that motion? A I believe so. 

Q Did you read them? A As far as I could under- 
stand them I read them. 

Q Did you read in the papers that there was an af- 
fidavit of a Mr. Fenderson who talked about all the 
documents? A Henderson? 

Q Fenderson. A I don’t remember the name, but it 
may be possible that I did. 

Q Did you read in the affidavits that there were cer- 
tain books and papers which the Government said were 
missing? A I understood the motion that there was 
not enough produced, and then again I telephoned to 
those people haven’t you sent everything, and I had the 
impression and I got the answer they had sent every- 
thing, and some of the answers were sworn. 

Q And in fact you made out an affidavit, didn’t you, 
on September 14, 1956, to answer the Government mo- 

tion; isn’t that correct? 
208 You went before the United States Consul to 
swear to that? A That is true. 

Q So that when you made this affidavit you knew 
very well, didn’t you, which books and papers the Gov- 
ernment said weren’t produced? A The answer was 
by Dr. Guttstein and I thought what he had told me— 

Q Did he prepare this affidavit? A Yes. 

Q Dr. Gutstein? A Yes. He went with me because 
he said to me I know a great many of the people and 
it is better that I go with you than that you go alone. 

Q Did you write to anybody in Holland to find out if 
any of these missing books or papers might still be there? 
A I ecouldn’t think of anybody. 
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(The Court read the affidavit referred to.) 


Q My question remains, Mr. von der Heydt, _— 

swearing to this affidavit did you ask anyone in 

209 Holland whether any books mentioned in the Gov- 

ernment’s papers might still be there? A No, 
because I thought they have all gone to Munich. 

Q You said in your affidavit, didn’t yon, that you 
had submitted everything? 

Didn’t you say in your affidavit in September that you 
had delivered all the documents which you had? A | If it 
says it there, that’s it. I haven’t it before me, but if it 
says it was sent there. 

@ How would you know you had submitted everything 
if you didn’t check with the people who had the books? 
A The books were in the hands of Mrs. Huyer, and 
went from Mrs. Huyer to Russel, and from Russel to 
Mrs. Huyer, and then Professor Russel without telling 
me took everything in his own motor car and drove off 
to Munich. 

Q Well, he went by airplane, as a matter of. fact, 
didn’t he? A TI thought he went by motor car, I don t 
know. 

Q But he went to Munich last April. He hasn’t: hear 
there since, has he? A He went to deliver the books. 

Q That was on April 20, 1956, was it not? A At 
the same time, as far as I know, it has been. | 

Q Did you ask Professor Russel or Mrs. Huyer or 

anybody, for instance, where is ihe V M J ournal? 
210 A No. 
Q Or any other books about which His Honor 
asked you? A I didn’t snow the books. 

Q Did you ask anybody where is this correspondence 

between yourself and Mr. Huyer prior to May 1940? 


* * © From September 1, 1939, to May, 1940. A As 
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far as I know I sent all the correspondence there was to 
the Government. 
BY MR. BAUM: 

Q We will come to your files in a moment, but this 
is in Holland that I am talking about, the papers in 
Zandvoort. Mr. Huyer had copies of the correspondence 
with you, didn’t he? A I should think so. 


Q Because all your letters were numbered, weren’t — 


they? A Yes, and it was during the war of course 
when things were difficult. 

Q I am asking you from September 1, 1939, to May, 
1940, there have been produced exactly two letters both 

dated in April, 1940. Where are the rest of them? 
211 A Not with me. 

Q Are any with Mrs. Huyer? A They may 
have been with Mrs. Huyer or they may have been in 
Professor Russel’s office, but Professor Russel told me 
it was a terrible mixup with all the correspondence. 

BY THE COURT: 

Q You said you numbered your letters? A Yes, in 
order to be safe they arrived. 

Q Did you find out before you made your affidavit 
from anybody whether they had possession of those let- 
ters? A They couldn’t be anywhere because the only 
people who had to do with them were Russel and Mrs. 
Huyer. 

Q Did you ask them? Did you ask Professor Russel 
and Mrs. Huyer whether they had any? A No. Pro- 
fessor Russel told me he gave more to Mr. Charig than 
he has found. It was a terrible state of affairs in the 
house because Mrs. Huyer was not a business woman, and 
before her Mr. Huyer was not very orderly. 

MR. MOSKOVITZ: I would like to point out that 
when this motion came up I sent these papers to Russel 
and put these questions to him myself. 

THE COURT: But he filed an affidavit in this case 
and I am trying to find out before he made the affidavit 
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whether he made any inquiry as to whether these docu- 
ments existed. 

212 MR. MOSKOVITZ: I think he answered that 
he doesn’t recall that he made any further inquiry 

of Professor Russel because he took for granted that 

Professor Russel had sent everything he had. | 

As the record shows I obtained from Professor Russel 
directly a statement as to what records there were and 
what records he was able to produce and what records 
if any he still had left. It is attached to the same papers, 
Your Honor, to which Mr. von der Heydt’s aie Na is 
attached. 

BY MR. BAUM: ! 

Q Have you had any conferences with Professor Rus- 
sel or Dr. Gutstein about these documents since Jannary 
of this year? A Do you mean— 

Q Since January. A Since this January? 

Q Yes. A Do you mean about documents? | 

THE COURT: Not about documents that you: have 
since seen. He wants to know whether you talked with 
Russel since January about the documents in question. 

THE WITNESS: Yes, I talked on the 7th of Janu- 
ary. 

MR. BAUM: Since then? 

THE COURT: Since then. ; 

A I must have talked with him also abort it in 

213 the summer, I think in August when I went to 

Holland, because I do not go to Holland without 

paying him a visit but all then he say to me was not 

important therefore I have forgotten the details about 

the conversation,—and I must openly confess there: is a 

failing—and the matter that was in the papers was: very 

small, three or four, and I thought the whole thing is 

not worth while. 

BY MR. BAUM: 

Q You were in Holland in August and you saw Pro- 
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fessor Russel then, is that correct? A I must look that 
up in my book. 

Q Go right ahead. A I think it was August (after 
examining book); I have written here in my book under 
8 of August and also written 3, which means anyhow I 
had the intention to go at 1 o’clock or 3 o’clock; if I 
really have been there I can’t swear. 

BY THE COURT: 

Q Do you know whether you had a conference with 
Russel in August? A ‘Yes, Your Highness. 

Q You did have a conference with Russel? A It 
was more or less sort of a friendly visit and possibly 
business matters was talked too. 

Q. Did you talk about this case? A I am 
214 ~—s sure. 

Q Did you talk about the documents that were 
asked for? A They had been sent to Munich. 

Q Did you discuss the documents with Russel or not? 
A No. 

Q You did not? A No. 

BY MR. BAUM: 

Q Have you seen Professor Russel since August, aside 

from possibly the last few days? A No, I haven’t. 
Lo 2 @ he 


215 Q Were you informed last month that the Court 

had directed that testimony be taken on the subject 
of whether the books were complete or not? And that 
you should come to the United States to testify? A I 
have been informed that I had to come to the United 
States and that I have come. 

Q Were you informed why you had to come? A 
Well, I thought it must have something to do with the 
whole case of Thyssen and so forth. 

Q Before you left Europe did you make any further 
check as to whether any of the books or papers which 
the Department of Justice said had been missing were 
around? A No. I didn’t go to Holland. 
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Q Now, Mr. von der Heydt, let’s look for a moment 
at your own files in Switzerland and forget about papers 
in Holland for the time being—just your papers ‘i Swit- 
zerland. 

The order of this Court required you to weadinge vari- 
ous files, Thyssen Bank, Union Bank, and so on. A 

Yes. 
216 Q And in April of this year you sent { a num- 
ber of files of your own to Mr. Moskovitz to make 
them available to the Department of Justice? A Yes. 
Q ; 
* * 2 ae 

Now, Mr. von der Heydt, would you please look at 
Plaintiff’s Exhibit 1-A and state whether it is not a 
fact that a number of the files you sent over in: April, 
1956, were dated in 1946 or later? A With the excep- 
tion of von der Heydt’s Bank, Zandvoort, in 1945, I think 
the others are later, and then that’s my secretaly who 
sends them. 

Q Then the Professor Russel file was from 1945 to 
1956, is that right—the file referred to in that document, 
Plaintiff’s Exhibit No. 1-A, with respect to Professor 
Russel, that is from 1945 to 1956. A That is where it 
was all sent, that is right. 

Q Isn’t it a fact that these were the first papers you 
sent from Switzerland? A That will be shown by my 
correspondence with Dr. Gutstein, but several times there 

was a discussion, there was a misunderstanding 
217 about certain files which were not there which Dr. 

Gutstein said certain files are not there, I think 
three or six files are not there, and that was because I 
was very ill and the nurse slept in my living room, and 
then by chance only three days after saying I can’t find 
them I did find them, and then I sent them on to America. 

Q One of those folders or files listed in that: docu- 
ment is a file relating to Mr. von Stohrer, is it not? A 
I have the empty file because the letters were already 
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destroyed because the man had died, and then by mere 
chance—I don’t know any more how it came about—TI 
found suddenly another file, and this other file was reg- 
ular correspondence but it had something to do with 
twenty thousand francs which this man had deposited 
in Zandvoort at the bank and he wanted to have some 
in Switzerland and I paid them out to him— 

Q We need not go into what the transaction was, 
Mr. von der Heydt; I am only asking you about the files. 

BY THE COURT: 

Q While you were in Switzerland did you receive re- 
mittances from the Thyssen Bank of Berlin? A In 
Switzerland? I was banking with a bank in Switzerland. 

Q Who owned the bank? A It was a big bank; it is 

one of three big banks in Switzerland. 
218 Q Did you own any part of the bank? A No. 
Q Did you have any connection with the bank? 
A I knew the manager in Locarno. 

Q Did you have any relationship with that bank? A 
It was the only big bank in Locarno. 

Q Do you understand my question? A You want to 
know, Your Honor, if I have relations with that bank. 

Q I don’t mean as a depositor. Did you have any re- 
lationship with that bank in Switzerland besides being 
a depositor? A I was a client. 

Is that all you were? A I was not a stockholder. 

You were not a stockholder? A No. 

Were you a director? Oh, no. 

Manager? A Never. 

Own any stock at all? A No. 

No stockholder? No shareholder? Nothing? A 

Perhaps for some time I bought a few shares of 
219 the bank but I have no interest, connection. 

Q Were you a shareholder in that bank, in the 
Union Bank in Berlin? A No. 
Q You didn’t buy any shares? Never. 
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Q And you had nothing to do with the management of 
it? A I knew him, 

Q I am not anxious to know whether you — him 
or not. I want to know did you have anything to do 
with the bank in Switzerland other than being a dene 
tor. 

Did you deposit money in the bank? 

MR. MOSKOVITZ: If Your Honor please, ks an- 
swered the question. The Union Bank of Switzerland is 
equivalent to the Chase Bank. It is one of the three 
biggest banks in the entire country. 

THE COURT: I want him to tell me and not you. 

BY THE COURT: 

Q You had no connection with the bank in Switzer. 
land? A No. 

Q That is the Union Bank of Switzerland. . 

MR. MOSKOVITZ: Yes, Your Honor, Locarno 
Branch. | 

BY MR. BAUM: | 
Q Coming back to Mr. von Stohrer for 4 min- 
220 ute, the folder which you sent with that letter 
which is before you, Plaintiff’s Exhibit 1-A had 
only a small piece of paper in it which said, “The con- 
tents of this file were destroyed when Mr. von Stohrer 
died around 1953;” isn’t that correct? A That is cor- 
rect. 

Q And that is what you sent to Mr. Moskovitz for 
delivery to the Department of Justice? A Yes, | 

MR. MOSKOVITZ: I think he testified that his sec- 
retary sent it and not him. 

MR. BAUM: Well, if he is not chargeable with the 
acts of his secretary, I don’t know what we are doing 
here. 

THE WITNESS: I was sick and I ieee a to the 
Secretary, send things off at once. 

BY MR. BAUM: 
Q And the Bank voor Handel file which is listed in 
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Plaintiffs’ Exhibit 1-A was just completely an empty 
folder with no piece of paper in it, isn’t that correct? 
A When you say, it must be correct, I had no other 
relations with that bank. It belonged to a man Thyssen 
who lived in Locarno. 

Q It is a Dutch bank, though, isn’t it? A It was 
a Dutch bank, Dutch manager, and two of the Dutch 
managers were there. 

ca s a ¢ 
221 Q Two months later you produced a file con- 
taining correspondence with Mr. Eberhard: von 
Stohrer, did you not? A Yes. 

Q In spite of the other statement that said the con- 
tents were destroyed? A Yes. 

MR. MOSKOVITZ: Wait a minute. They are talk- 
ing about two separate folders, aren’t we? 

MR. BAUM: I am talking about the folder which 
says this correspondence was destroyed. 

In June of this year we received another folder. 
222 MR. MOSKOVITZ: Another folder? 
MR. BAUM: Another folder. 
MR. MOSKOVITZ: I just wanted to make that clear. 
BY MR. BAUM: 

Q And the folder of correspondence with Mr. von 
Stohrer which you produced in June of this year con- 
tained correspondence from 1943 to 1948, did it not? A 
You mean the correspondence with his father? 

Q This is what we have been shown, Mr. von der 
Heydt. A That was a matter only about a certain lit- 
tle transaction about— 

Q Iam not asking you about its contents. The Court 
doesn’t want to go into the facts of this. We are only 
talking about documents. A I saw that file to my own 
great surprise because I thought everything connected 
with it was gone. 

Q And the Bank voor Handel folder which was empty, 
Plaintiff’s Exhibit 1-A, and another folder was produced 
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which contained papers from 1940 to 1948, isn’t that cor- 
rect? A 1940? 

Q 1940 through 1948. A It may be true—it feria be 
true, but I am just saying I know the bank has been de- 
stroyed; there was no business there; it was just friendly 
thoughts that another business friend of mine has lost 
his bank. | 
223 Q Did the fact that Mr. von Stohrer was the 

German Ambassador to Madrid during the war 
have anything to do with the fact that you sent, over 
an empty folder first? A No. I knew him since: 1910 
when he was attache in London—no politics. 

Q In that letter, Plaintiff’s Exhibit 1-A, which you 
have before you, it refers to a folder on the Thyssen 
Bank, meaning your papers relating to the Thyssen Bank 
from 1949 to 1956, is that correct? A Yes, it must be 
correct. 

Q And then in June you produced a folder on the 
Thyssen Bank for 1943, isn’t that correct? A I do not 
see that. 

Q No, it is not in that letter, Mr. von der Heydt. : You 
found it later. A You see this letter here was written 
because I telephoned to my secretary and said Dr. Gut- 
stein tells me you must send it at once, and then these 
five were sent at once to Moskovitz, and I don’t say it 
was the fault of my secretary—it was my own faulti that 
I put the file someplace else. It was nothing interesting, 
nothing at all. : 

BY THE COURT: 

Q The question is, after you sent the correspondence 

from 1940 to 1948 then you came up with some 
224 correspondence in 1943. Is that right? A It 

seems so, Your Honor. : 

Q Where did you find it? A I found it in the 
eorner of my little library—I don’t know who put it 
there. J think it had been put there because I fell ill, 
and my housekeeper fell ill, and I was very ill a long 
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time, and the nurse had to look after me and her bed 
was put in my working room. 

Q What would the housekeeper be doing with your 
files? A This was just a home and it may be I wanted 
to look the file through and that she put it in the wrong 
place. 

I don’t want to say that the housekeeper did it; I 
don’t know how that came there. I don’t want to put the 
blame on anybody. I take it myself. 

BY MR. BAUM: 

Q In that document Plaintiff’s Exhibit 1-A you trans- 
mit a folder labeled Union Bank covering a period from 
1947 to 1949, isn’t that correct? A Yes. 

Q Then later you sent to your attorneys a folder of 
papers relating to the Union Bank for 1940 to 1945, isn’t 
that correct? A If you say, it must be quite correct; I 

don’t see it here. 
225 Q No, it isn’t there. It came later. A You 
say it, so it must be correct. 

Q And you transmitted with that document, Plain- 
tiff’s 1-A a folder of the Niederrheinische Bank in Ger- 
many from 1947 to 1956, isn’t that correct? A Yes, it 
is in here. 

Q And then later you sent another folder marked 
Niederrheinische Bank, which contained papers from 
1939 through 1944, did you not? A If you say so. 

Q And we can go on that way through all the others— 
Mr. Meissner; Mr. Lubke; Schunk Peetz, and so forth, 
isn’t that true? 

MR. MOSKOVITZ: If Your Honor please, I think I 
have tried to restrain making any more objections than 
absolutely necessary, but the witness has testified many 
times that he had these files sent by his secretary when 
he was in Zurich on the 17th of April, and that when I 
received them obviously they were not the files originally 
intended to be sent in the first place, because they dated 
from 1946 on, and the files which were the subject of 
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this discussion were apparently kept separately because 
of the fact they were being used to answer these inter- 
rogatories. 

And I wrote back and said, these are not the files called 

for by these interrogatories, and send me the 

226 ~=files which you said you had when you filled in 

the interrogatories, and they looked and the first 
answer was that they couldn’t find them. 

And he testified a half a dozen times that a few — 
afterwards, while looking through his library, he found 
them and sent them on to Zurich and they were: ‘sent 
on to me. ! 

Of course, they are two different sets of files. 

MR. BAUM: If Your Honor please, may I say a 
word on this? 

He produced a set of ten folders. On April 17th he 
sent them to Switzerland pursuant to an order of this 
Court which required them to be produced on February 
27th. 

On April 20th his counsel, when Judge Tamm had this 
motion under advisement, his counsel wrote a letter— 
Mr. Moskovitz—to Judge Tamm and said the documents 
are here, and this represents substantial compliance with 
Your Honor’s order. That letter is on file. 

MR. MOSKOVITZ: I beg your pardon. ! 

MR. BAUM: Do you want me to read the letter? 

MR. MOSKOVITZ: I think when we discussed’ this 
matter before Judge Tamm we said that we hadn’t pro- 
duced everything but we were making every effort to get 
everything. 

MR. BAUM: I will be glad to read the ieiias, 

227 The letter is dated April 20, 1956, addressed to 

the Honorable Edward A. Tamm, United States 

District Judge, on the letterhead of Graubard and Mosko- 
vitz: 

“Our New York office received today from Haron 

von der Heydt in Switzerland by airmail a substan- 
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tial portion, perhaps all, of the documents called for 
by the discovery order. 

“We have not had an opportunity to check through 
these documents ourselves as yet to determine what, 
if anything, is unaccounted for. Nevertheless, we 
are immediately sending them to the office of Wash- 
ington counsel where they will be immediately made 
available to the Government.” 


And then follows a listing of the enclosed folders. 


“It is respectfully submitted that with the pro- 
duction of these documents, there has been sub- 
stantially complete compliance with the order of the 
Court and we can assure the Court that if some 
minor details remain, they will be taken care of with 
all possible diligence.” 


I say to Your Honor that this is most important; that 
we have been flimflammed all the way through here. 

Two months after the order requires production we get 
a lot of documents that have nothing to do with the 

case. 
228 We wrote counsel and said that these are no 
good. 

In the meantime Judge Tamm had given the plaintiff 
until July first to comply. 

We wrote counsel, and then in June we get genuine 
documents. That’s why I am asking all these questions. 

MR. MOSKOVITZ: If Your Honor please, that let- 
ter was written on April 17th. 

On April 20th in came a batch of folders in German 
and in Dutch. 

As I wrote in that letter, I didn’t read them—I couldn’t 
without taking at least several days to have them trans- 
lated. I sent them immediately to Washington. 

The names, as Your Honor will note, are substantially 
the same names but they are post-war files, and they are 
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not the files, as I stated to Your Honor, which were 
called for by the interrogatories. 
229 When I had a chance to look through those ites 
I wrote within a very few days thereafter, with- 
out waiting for Mr. Baum to tell me so, because I could 
see that the date did not correspond with the date called 
for by these interrogatories, and I wrote and said, Where 
are the files that are listed in the interrogatories? | 
The first answer I got back was that they had them 
but they can’t find them, and they looked around and on 
May 17, which was a month later, they sent them on to 
me and we sent them on to the Government. : 
MR. BAUM: May I ask, Your Honor, whether coun- 
sel will agree that he did not advise Judge Tamm a; few 
days later that these documents did not conform ta the 
order? 
On the contrary, he stood on the statement that ‘this 
represented substantially complete compliance. : 
As Your Honor will note, there are no dates on these 
files in this letter to Judge Tamm—no dates whatsoever. 
MR. MOSKOVITZ: Did I argue that matter before 
Judge Tamm? As a matter of fact, I don’t believe I 
was in Washington. 
MR. BAUM: You were there. | 
MR. MOSKOVITZ:I don’t think so. I was at a later 
motion. , : 
MR. BAUM: If Your Honor please, this motion 
230 was originally argued before Judge Tamm at the 
end of March. Judge Tamm granted the motion 
and then agreed to withhold the order pending a further 
hearing until the end of April, and this was the date 
of the hearing. 
BY MR. BAUM: 
Q Whenever it was you sent over two sets of folders 
from your own files, were you then informed that' the 
Department of Justice still maintained that documents 
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were missing from those files? A I do not remember 
that I received a letter to the extent that certain files 
were missing. I got a letter, I think from Mr. Gutstein 
or Mr. Moskovitz that asked are files missing or is there 
a change here—for instance, there are two names here, 
one Mr. Schlessinger and one was Mr. Meissner, and I 
got the wrong files because the others had escaped my 
memory. There was a very slight connection there. Un- 
fortunately, these two names, I just sent the wrong file, 
and later on I sent the right ones. 
Q You sent the right ones in May or June; is 
231 that correct? A As soon as I could. As soon 
as I was ordered to send something I always sent 
them at once. 

Q After you sent what you call the right files, were 
you told by anyone that there were still papers missing 
from your files? A I don’t think so. 

Q Did you discuss the contents of these files that you 
had in Switzerland with Dr. Gutstein or Professor Rus- 
sel? A No. 

Q Never? A I was living in Ascona and I was in 
Munich, and Gutstein said it was very important to send 
something, and I rang up my secretary and asked her to 
send the files over to New York to Mr. Moskovitz. 

Q When did you go back to Ascona? A JI will find 
it in my book. 

(After consulting notebook.) I went from Zurich on 
the 17th of April to Dusseldorf and remained there, and 
then I went to Frankfurt, and then I remained there and 
came back to Zurich and paid three visits in Zurich to 
people I knew, and came back to Ascona on the 29th of 
April. 

Q 29th of April? A I left Zurich on April 29th and 

arrived in Ascona that very evening. 
232 Q Has Dr. Gutstein ever seen any of these files 
that you had in Switzerland, these personal files? 
A No, I don’t think so. It may be that one time on 
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his—not those—but that at one time or the other he said 
to me, bring me file so and so, but I don’t know if these 
were the files. 

Q You don’t remember which files they — A 
No. I only know once Mr. Gutstein say to me, look in 
the corner of his office and here are two files—not these 
files you have here, but old files—I have forgotten to 
send them but I will send them to New York. | 

Q Did any of them relate to your accounts with the 
Union Bank? A I don’t think so, because all I had 
from the Union Bank had been taken by the military 
tribunal and they didn’t want to give them away. : 

Q Let’s talk about this Union Bank folder for jast a 
minute. 

You had quite a few different accounts with the Union 
Bank, did you? A I had first my own account. | 

MR. MOSKOVITZ: As of which time? 

MR. BAUM: During the war. 

THE WITNESS: During the war I had the dollar 

account and then the Swiss account made for the 
233 Thyssen Bank, and I said to the director of the 
bank, this is not my own property; in case I die 
or anything happens you must know it belongs to the 
Thyssen Bank. And afterwards he signed the signature 
of these men who were able to swear it was in the book. 
BY MR. BAUM: 

Q Well, the fact is you had some accounts in the main 
office of the bank in Zurich and some accounts in’ the 
branch office in Locano, isn’t that correct, during the war? 
A My main business was in Ascona, and besides I had 
another account— 

THE COURT: I understand that all your — 
with the Union Bank was that you just deposited your 
money there. Was that right? 

THE WITNESS: I beg pardon? ! 

THE COURT: The only business you had wit the 
Swiss bank of Switzerland was that you were just a ae 
positor; you put money in there. 
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THE WITNESS: And also to pay crowns, or house 
accounts. 

THE COURT: Pay what accounts? 

THE WITNESS: For instance, I had to pay the 
house painter. 

THE COURT: The bank would pay it under 
234 your instructions? 
THE WITNESS: Yes, they would. 
BY MR. BAUM: 

Q And in Locarno you had some personal accounts 
and some trust accounts, did you not? A Where? 

Q In a branch in Lacarno. A For same time, yes. 

Q During the war? A Until I received the visitor 
of the Federal police. 

Q Did you examine this file of the Union Bank which 
you sent to Mr. Moskovitz for inspection by the Depart- 
ment of Justice before you sent it? Did you look through 
it? A No, I didn’t look it through. It was sent di- 
rectly by my secretary. 

i * ie * 

235 My question was, are you aware that almost 

none of these papers had anything to do with the 
trust accounts at all? A I didn’t pay any attention and 
even said to Mr. Gutstein each time, what shall I do if 
there is nothing in the file. 

BY THE COURT: 
- Q Did you have trust accounts with the Swiss bank? 
A With the exception of the Thyssen Bank I do not— 
there may have been one time or the other that a guest 
of the hotel—May I explain, Your Honor? 

THE COURT: No. 

THE WITNESS: There may have been a guest 
236 of the hotel would say to me, Here are a thousand 
or two thousand francs, I don’t want to carry them 
in my pocket, keep them for me. 
BY THE COURT: 
Q Was there more than one Swiss bank? 
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MR. BAUM: It is the Locarno branch, 
THE WITNESS: It is the Locarno branch. 
BY THE COURT: 

Q And you had an account in the main tiene of 
Switzerland, or in the main bank of Switzerland, and 
one in the branch office? Yes. 

Q Did you have trust accounts at those banks? A 
Yes. 

Q What were they for? A ‘Two were for the Thys- 
sen Bank. 

Q I want to know—you said that the trust ee 
in the Bank of Switzerland were for the Thyssen Bank. 
A Two of them, a dollar account and then a frane ac- 
count, and then I had another account— 

THE COURT: All I want to know is what were i these 
trust accounts that you had in the Bank of Switzerland. 

MR. MOSKOVITZ: I thought he answered that. jqnes- 
tion. 

THE COURT: Maybe he did. 

THE WITNESS: From my point of view it 
237 was to do a favor to business men. 
BY THE COURT: 

Q You had these trust accounts in the Bank of Swit. 
zerland to do a favor for a business friend. Who was 
the business friend? A In one ease it was the =o 
Bank. 

Q And what is the other one? A The other was Dr. 
Gisevius. 

Q Who was he? A I never thought then who were 
interested. 

Q Who was this doctor you mentioned? Who is he? 
A He was what they call in the State Department; he 
worked intimately with a brother of Secretary of State 
Dulles. 

Q Was this doctor an American? Gisevius you sav 
worked for Dulles? A Yes. 
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Q Was Gisevius an American? A No, he was a 
German. 

Q A German? A He was a German but opposed to 
Hitler; he tried to kill him. 
s a s & 

240 BY MR. BAUM: 

Q Yesterday afternoon we were talking about 
your files in Switzerland, and in particular your file re- 
lating to the Union Bank of Switzerland, and I asked you 
about different accounts that you had with that bank. 
Do you remember? A Yes. 

Q And I believe you have previously testified that 
at sometime during the war the Swiss Police came to 
your home or office and took some of your papers away, 
is that true? A That is not true. The Swiss Police 
came and only asked me what the transactions are about, 
but they didn’t take anything away only after the war. 

Q After the war? A “Yes. 

Q Then after the war in Europe was over, as you 
have just testified, you were brought to trial in Switzer- 

land and were acquitted, were you not? A I was 
241 acquitted, yes. 
s ie e e 

Q Did you ever ask the Swiss Police or any other 

Swiss agency to return your papers to you? 
s s * Ld 


242 A No, I didn’t; they did it by themselves. 
& 2 g * 


Q I didn’t understand that, Mr. von der Heydt. Who 
did it by themselves? A The Swiss Compensation Of- 
fice. 

Q Returned them to you? A Yes. 

Q Do you recall, Mr. von der Heydt, that you also 
produced a folder of papers marked Thyssen Bank, 1943, 
I believe? A It must be so if you say it. 

Q Do you have any recollection that in that folder 
there was one statement of account of your trust acccount 
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with the Union Bank of Switzerland at Locarno? A 
That is rather likely but— : 
s e : 
243 Q Mr. von der Heydt, is this document which 
I show you marked Defendants’ Exhibit 20 a pho- 
tostat of a statement of your trust account with the 
Union Bank of Switzerland? A ‘That is my trust ac- 
count in the Union Bank of Switzerland, in Locarno. 

Q And that statement covers the period from June 
30, 1943, to November 20, 1943, does it not? A. June 
1943 to ‘November of the same year. 

Q And it shows that the account was closed, does it 
not? A The account was closed. 

Q Mr. von der Heydt, can you explain to us how it 
is that you have not produced any of ‘he prior state- 
ments of that same account? 

MR. MOSKOVITZ: If Your Honor please, I object 
again for the same reason as before. We have been over 
this ground a dozen times, 

The plaintiff has testified about what happened to 
these records at least five or six times. 

And I want to call Your Honor’s attention to 
244 one fact which so far has not been adduced by 
counsel, and I think counsel] will stipulate that it 

is so: 

I obtained the files that he is talking about ‘a in 
1948 or 1949 when I first started to work on this case 
long before the property was even vested, and I turned 
over in 1951 to the Department of Justice, before this 
property was vested, certain documents which I obtained 
from the Union Bank. That was in 1951, during the 
time these files were in existence, and I sent them under 
eover of a letter in 1951. | 

Subsequently when Mr. Schiller, my associate, was in 
Washington and went over the files which the Depart- 
ment of Justice had, and found out that they had only 
some of the papers, they had certain photostatic copies 
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of payment instructions which Mr. von der Heydt had 
given to the Union Bank with respect to this particular 
account, and he went through many files and he found 
the rest of these photostats which I had had since 1949 
or 1950, and the Department of Justice now has them. 

In other words, they have the very payment instruc- 
tions that they are talking about which have since been 
destroyed. 

MR. BAUM: If Your Honor please, I would appre- 
ciate it very much if counsel would not insist on mislead- 

ing the Court. 
245 MR. MOSKOVITZ: I beg your pardon. 

MR. BAUM: What he has given us are 40 let- 
ters to the Union Bank from Mr. von der Heydt direct- 
ing the payments to be issued. 

I think Your Honor will remember very clearly that 
my pending question is about statements of account. No 
statements of account have ever been shown to us, and 
I was not aware until this moment that Mr. Moskovitz 
ever saw those statements of account. 

MR. MOSKOVITZ: We are talking about whether or 
not the plaintiff made payments for the Thyssen Bank, 
which payments the Government says turned out to have 
been made to espionage agents. These payment instruc- 
tions were destroyed by the Union Bank after ten years. 
The files were ransacked by the Swiss authorities and 
never returned to this man. I had them in my files and 
we gave them to the Government and there was no dis- 
covery order against me. I had them and I gave them 
to them. 

THE COURT: I thought the question had to do with 
previous statements of account. 

MR. BAUM: That is right. 

MR. MOSKOVITZ: But, Your Honor, I gave them 
the particular instructions which are the crux of this 
trial from 1941 to 1943; I gave it to them and they have 
it. 
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MR. BAUM: Mr. Moskovitz’s generosity is 
246 quite wonderful.— 
MR. MOSKOVITZ: It is not a EE: of gen- 
erosity. 
e = es * 
BY MR. BAUM: 

Q I believe the question was, Mr. von der Heydt, can 
you explain to the Court why it is that none of the prior 
statements of these trust accounts have been produced? 
A I believe that they have been taken by the police or 
by the Compensation Office. I didn’t give anything away 
or send anything away. 

Q You think the Swiss Police or the Swiss Conipen: 
sation Office took all the statements except the final one? 
A It seems to me rather sure. I didn’t check it. 

Q But you said a moment ago that the Swiss Com- 
pensation office had returned your papers. A Some of 
them. They took about between 25 and 30 from my office 
and looked them through, and certain ones were not of 

interest to them and they were returned. . 
247 Q Which ones were returned, Mr. von der 
Heydt? A I didn’t check them because they didn’t 
interest me. They were mostly people who were dead or 
I had no dealings with them any more. 
I was no more in business, you know. 
* * * 

Q Is it not also true, Mr. von der Heydt, that in 
July, 1943, The Thyssen Bank requested you to send to 
it, in Berlin, 30,000 franes in currency as part of this 
closing out of the account? A It is possible hat I can’t 
remember it. 

* * * * 
249 Mr. von der Heydt, is the document, Defend- 
ants’ Exhibit No. 21, a copy of a letter which you 
wrote to the Thyssen Bank in July, 1943? A It.is true 
because I wanted to cut off my relations with the Thyssen 
Bank. 
Q That letter refers to a letter from the Thyssen 
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Bank of July 13, 1943. Do you have that letter? A I 
have no letters with me and I do not think they are at 
home. 

Q Can you tell us where the letter is? A I dare- 

say the Swiss Police has taken it because it was 
250 to show, to prove, that I cut off my relations with 
the Thyssen Bank. 

Q In other words the Swiss took the letter of the 
Thyssen Bank to you but did not take the letter from 
you to the Thyssen Bank dated July 19, 1943. A I 
didn’t get that. 

Q According to you the Swiss took the letter of July 
13, written by the Thyssen Bank to you but did not take 
your letter of July 19, 1943, which was the reply. 

s s & s 


A Is it allowed to say what was underlying the mat- 
ter? 

Q Pardon? A Is it allowed to say why all this hap- 
pened? 

I wanted to eut off my relations with the Thyssen 
Bank, and of course I had to give them back that money 
which doesn’t belong to me. 

Q We understand that, but the question is why do 
you have one of the letters and not the other? Have 
you any explanation for that? A It may be that the 
Swiss Police took it, and it may be as happens in every 
business— 

* * e s 
251 Q Mr. von der Heydt, is it not true that some 
of the papers in your Thyssen Bank folder, as well 
as possibly other papers, have penciled initials at 
252 the top SVST? Do you recall that? A No, sir. 

THE COURT: What does SV mean? 
MR. BAUM: It is all together, SVST. 
e 5 s we 


THE WITNESS: That is a mark of the Compensa- 
tion Office of the Swiss. It was a Government office; 
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they have had it in their hand, and then for what rea- 
sons I don’t know what has become of it. 3 
BY MR. BAUM: 

Q This comes from your files, does it not, Mr. von 
der Heydt? A Well, before they started to look through 
all my files in 1946 they were in my files, and they took 
I don’t know how many they took away and they re- 
tarned them. 

BY THE COURT: 

Q You didn’t put SVST on the letters, did yout A 
No, Your Honor. 

My secretary will know also but SVST means: ‘Swiss 
Compensation Office of the Government office, and they 
marked it, and this shows that I didn’t want to have 
anything more to do with the Thyssen Bank. 

BY MR. BAUM: 
Q Is defendant’s exhibit 22 one of the’ docu- 
253 ments that was returned to you by the Swiss Com- 
pensation Office? A It seems to me likely. 
* * * s \ 
254 Q Mr. von der Heydt, do you know what kind 
of a mark the Swiss Police put on your documentst 
A I don’t know. 

Q Have you ever seen it? A Not knowing it, they 
may have put it and I wouldn’t know what it means. 

Q Let me ask you to look at defendant’s exhibit 23 
just for the purpose of identifying the mark, and I ask 
you whether this diamond-shaped stamp in the corner 
with a P in the center is not the stamp of the Swiss Fed- 
eral Police? A It may be, but I didn’t pay any atten- 
tion to it. The little thing up there didn’t make any im- 
pression on me. It could as well have been put by the 
secretary of the Swiss Banking Society. 

Q This is a letter to you, is it not? A I didn't pay 

attention to it. 
255 Q Do you know or do you not know, Mr. von 
der Heydt, whether that stamp is the stamp of the 
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Swiss Federal Police? A I don’t know; I swear it, 


Q Now, Mr. von der Heydt, your attorney, Mr. Mos- 
kovitz, has delivered to the Department of Justice some 
40 or 45 payment orders from you to the Union Bank 

of Switzerland between I believe 1940 and 1943. 
256 Do you recall obtaining those to be delivered to 
Mr. Moskovitz? 

e s * So 

Q I asked you if you remembered obtaining from the 
Union Bank approximately 40 or 45 letters which are 
payment orders to deliver to Mr. Moskovitz so that he 
eould deliver them to the Department of Justice? A I 
didn’t receive any but I gave them orders, and the or- 
ders as far as I knew and believe—I may have been mis- 
taken—were taken by the Compensation Office or by the 
Police. The other things I don’t know. 

Q Don’t you remember having them sent to Mr. Mos- 
kovitz? A ‘They were taken away from me; I didn’t 
have them any more. 

MR. BAUM: The witness seems confused. 

I will gladly stipulate that Mr. Moskovitz has deliv- 
ered the payment orders in question to us. 

s & * 


257 Q Mr. von der Heydt, during the years 1940 

to 1943, were there only 40 or 45 payment orders 
from you to the Thyssen Bank? A It may be the real 
amount; I could not tell you now; there may have been 
40 or 43 or 37, but there may be about that. 

Q Isn’t it a fact that there were 90? A I don’t re- 
call that, sir. 

Q Am I correct or am I incorrect, Mr. von der Heydt? 
Have you any idea how many there were? A No, I 
didn’t pay attention to them because it wasn’t my busi- 
ness. 

Q Now, Mr. von der Heydt, the letters which your 


x 


%. 
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counsel has produced are photostats of your oxteteal let- 
ters taken from the files of the Union Bank. | 

Can you please explain to the Court how it is that 
your own file does not have the carbon copies of those 
letters? ! 

& a * * i 
258 THE COURT: Is that the reason you don’t 
have copies of those letters, because the sie Gov- 
ernment took them? 

THE WITNESS: Copies of my letters, they have 
been taken, so far as I know, by the Police or ‘by the 
Swiss Federal Compensation Office, but one or the other, 
and then for a long time J didn’t hear about the whole 
thing until they started the proceedings I think two years 
afterwards. 

BY MR. BAUM: | 
Q Mr. von der Heydt, isn’t it a fact that you removed 
from your files every document that was prior to 
259 1943 because you were only willing to show us that 
you had closed the account in 1943? A I didn’t 
remove anything to make a false impression on the court. 

Q Now, Mr. von der Heydt, I would like to ask you 
about your folder marked Thyssen Bank. 

In Switzerland before you made these payments or 
sent these payment orders to the Union Bank you first 
received a letter from the Thyssen Bank, did you not? 
A It is possible. It is also possible that I got such 
telephone call or upon occasion by word that I would 
receive those and if I would execute them. 

Q You didn’t know who to pay the money to until 
the Thyssen Bank told you, isn’t that correct? A I first 
wanted to have some money. 

Q First you had to get the money and then you had 
to know who to pay it to? A Yes. 

Q And that was told to you by the Thyssen Bank? 
A Yes. 

Q Was that told to you in writing? A I don’t know. 
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Q You don’t know? A It may be in writing; it may 
be by telephone; it may also be personally by one 
260 of the managers of the Thyssen Bank, the Presi- 
dent, from time to time to report to the owner of 

the Thyssen Bank, and also personally. 

Q Thatis Mr. Luebke. Yes. 

Q Were any of the instructions of the Thyssen Bank 
to you in writing? A The payment instructions, yes. 

Q The payment instructions from the Thyssen Bank 
to you? A ‘Yes; it is usual between banks; it is just as 
usual between banks to receive payment orders and to 
execute them, and I told the manager of the Swiss bank 
that they were orders of the Thyssen Bank. 

Q Will you please state why it is that you have not 
produced any of those orders from the Thyssen Bank to 
you in Switzerland? A To— 

Q Any orders from the Thyssen Bank to you while 
you were in Switzerland from 1940 to 1943? A Be- 
cause I was no more in regular communication with the 
Thyssen Bank; I told them I am not going any more to 
execute the orders and they got angry with me. 

Q You didn’t understand, Mr. von der Heydt; I will 
ask you again. 

You stopped in 1943, you said? A It must be 
261 about that time. 

Q But until the time you stopped, between 1940 
and 1943, you were receiving these payment instructions 
from the Thyssen Bank? A Yes. 

Q I now ask you why haven’t you produced them? 
A They must have been taken by the Swiss authorities. 

Q You also had considerable correspondence with the 
Thyssen Bank and with Mr. Luebke, one of its managers, 
did you not? A JI don’t remember that the correspond- 
ence was important because the business was very small 
and in 1943 it may be Mr. Thyssen, who lived in Locarno, 
asked me to write something to his manager, I don’t 
know, but I don’t think there can be any letters between 
the Thyssen Bank and myself. 
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Q Were there any? A If there were any in my pos- 
session I would have brought them, but I baOneht: all I 
could to follow the order of the court. 

Q Mr. Luebke was one of the managers of the Thyssen 
Bank, was he not? A ‘That is true. 

Q And he was an old friend of yours, too, wasn’t he? 

A He was my own employee formerly. 
262 Q Away back in the 1920’s, isn’t that correct, 
about 19272 A About the middle of the 20's. 

Q He worked for you and for your Dutch companies. 
A Only in the von der Heydt’s bank. 

Q In the von de rHeydt’s bank? And in the Kunst- 
vereeniging, too, didn’t he? A The Kunstvereeniging 
was a Dutch—the only thing which the Kunstvereeniging 
did was it had some property in Zandvoort, in Holland. 
It may be that there may have been a manager, but there 
was nothing to manage, that is, nothing important. | The 
important thing was von der Heydt’s bank in Zandvoort, 
and then came the trouble with the von der Heydt’s Bank 
in Berlin, and then I sold the more or less empty bank 
to Thyssen, and Luebke asked me if he couldn’t get there 
because it was good business for him as a young! man 
to work in Zandvoort, and there was little for him to 
do and I thought it was a good field for him too to work in 
the Thyssen Bank in Berlin, and I said to do you a favor, 
all right, it’s quite unusual for you to be here, yon go 
to Mr. Thyssen. 

Q And during the war you saw Mr. Luebke pitts 
frequently either in Germany or in Switzerland, did you 
not? A I saw him in Switzerland. He came about—I 
don’t know how many times, let me see, three or four 

times to report to Mr. Thyssen and then they 
263 talked business and I was not present at these 
discussions of these gentlemen, but because I knew 
all these gentlemen I was asked afterwards to have lunch 


with them and then no business was spoken about. | 
& * * * 
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Q Wasn’t it Mr. Luebke of the Thyssen Bank with 
whom you had your talks, letters, and whatever it may 
have been in connection with the payments you handled 
as long as you did handle them? A At the beginning. 

Q At the beginning? A Later on, no more. 

Q When you stopped handling them? A Yes, and 
then when it was once going on there was nothing to 
correspond about. 

And then in 1943 without giving the reasons—I think 
I didn’t give them a reason—other than in these times 
of war I do not like to do these things without knowing 

what it is. 
264 Q Is it not true, Mr. von der Heydt, that the 
only letters from Mr. Luebke which you have pro- 
duced are dated in 1953 and 1954? A If that is true, I 
didn’t have any others; everything I had I have pro- 
duced. 

Q In 1954 Mr. Luebke wrote you and reported to you 
on the fact that he had been questioned by represent- 
atives of the Department of Justice of the United States, 
did he not, and he told you what happened. Do you 
remember that? A In what year, may I ask? 

Q 1954. A I do not remember if he wrote me, but 
I knew that he had been interrogated and I knew and I 

believe that I got the news from Dr. Gutstein. 

Q Do you remember that when Mr. Podein was in- 
terrogated by representatives of the Department of Jus- 
tice Mr. Luebke also reported to you on that interview? 
A I am almost sure that he didn’t because the name 
Podein was entirely unknown to me or I have forgotten 
a * Sd s e 
266 BY THE COURT: 

Q You did get a letter advising you that the 
United States Department of Justice was making the 
inquiry from these men, did you? A Your Honor, I do 
not remember it; I cannot remember that. 


we! 
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When Podein was mentioned to me about a year ago 
I sent a letter to Mr. Luebke and said, Who is Mr. 
Podein? I have never heard of him; and then Luebke 
answered me, that is the man you paid money in the— 

s s & * i 


268 MR. MOSKOVITZ: If ‘Your Honor please, as 

long as the question is up now, a motion which I 
intended to reserve for the close of this hearing, and I 
want to inform Your Honor about it—one of the objec- 
tions to the dismissal of this case, and one which is 
raised by the fact that whichever way it goes there may 
be a final order if it goes against me, so that the dis- 
covery order is good, to produce, and calls for docu- 
ments far beyond any question of materiality or Tel- 
evancy. 

THE COURT: That is the law of the case up to now. 
Judge Tamm ordered it and I am not going to change it. 

MR. MOSKOVITZ: But it becomes a part of this 
hearing as well, if the dicovery order calls for documents 

to which the defendant is not entitled, and | the 
269 plaintiff does not produce them. 
THE COURT: Judge Tamm’s order called for 
all correspondence. 

MR. MOSKOVITZ: Yes, it did, from 1939 right up 
to the present time. 

THE COURT: That’s right, and that’s the way it 
will be. 

MR. MOSKOVITZ: I just wanted to make the phiat 
now that in our opinion this order is far too broad to 
be the basis of this hearing. 

THE COURT: If I rule against you you can correct 
it upstairs. 

MR. MOSKOVITZ: But if Your Honor please, I aust 
to point out that the correspondence which we did turn 
over with respect to these individuals is the entire’ file 
right up to date. We didn’t stand on that point as far 
as compliance with the discovery order is concerned. 
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BY MR. BAUM: 
Q Mr. von der Heydt, do you remember in May or 
June of this year the Department of Justice sent to you 
a new set of interrogatories asking you to state every 
remittance you had received from the Thyssen Bank and 
every payment you had made for the Thyssen Bank be- 
tween the years 1940 and 1945? Do you remember that? 
A I think I remember it. 
270 Q Do you remember how you answered those 

interrogatories, Mr. von der Heydt? A I wrote 
to the Swiss to produce the documents and the Swiss say 
they are no more. 

Q I would like to read to you your answer so that 
we may be clear what we are talking about. 

This is the answer of Plaintiff von der Heydt sworn 
to on the 9th day of July, 1956, which I believe are on 
file in this action: 

“T do not recall the date, amount, or type of cur- 
rency of any transfers of money received by Union 
Bank of Switzerland for my account from the Au- 
gust Thyssen Bank, A.G. between 1940 and 1945. 
These details could be eventually found in the files 
of the Union Bank of Switzerland which I have in- 
structed to be made available to the defendants for 
discovery and I do not have these papers to refer to. 
As to transfers of money received by me person- 
ally, I have no recollection of them except as they 
are reflected in my files which I have similarly made 
available to the defendants for discovery, and they 
are now in the United States while I am in Switzer- 
land. ‘I have asked my attorneys to examine these 

files when they get them back from the de- 
271 fendants and I will supplement this answer 
after such examination.” 

Have the files been examined, Mr. von der Heydt, in 
accordance with what you have said here? 

MR. MOSKOVITZ: If Your Honor please, before the 
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witness answers the question I would like to ascertain 
the relevancy again of this line of inquiry, because— 
THE COURT: It is very relevant to me. Can’t you 
see it? You can’t see it either? . | 
MR. SACHS: No, Your Honor. 
THE COURT: Your objection is overruled. | 
MR. MOSKOVITZ: May I make a formal objection? 
THE COURT: Yes, you may make a formal objec- 
tion and I will make a formal ruling that it is overruled. 
MR. MOSKOVITZ: I want to object to this line of 
questioning because, as I have already stated, the: files 
were examined by me and all the payment instructions 
which relate to transactions— 
THE COURT: That doesn’t stop the Government 
from asking this witness the questions about it. 
MR. BAUM: Will you read the question, please! 
THE REPORTER (Reading) : 
“Have the files been examined, Mr. von der Heydt, 
in accordance with what you have said here?” ? 
A I say that the files are at the Union Bank of 
272 Switzerland, which I have instructed to be made 
available to the defendants for discovery and'I do 
not have these papers to refer to. As for transfers of 
money received by me personally, I have no recollection 
of them except as they are reflected in my files which I 
have similarly made available to the defendants for dis- 
covery, and they are now in the United States while I 
am in Switzerland. I have asked my attorneys to examine 
these files when they get them back from the defendants 
and I will supplement this answer after such examina- 
tion.” 
BY MR. BAUM: 
Q You have never supplemented that answer, | have 
you? A I never got them back. 
MR. MOSKOVITZ: If Your Honor please, my abjee 
tion this time is a little different. 
There has been no motion made here to dismiss this 
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ease for failure to answer interrogatories. The Govern- 
ment has never raised that question. 

MR. BAUM: I am not raising it now, Your Honor. 

MR. MOSKOVITZ: I think it is a little bit late, 
Your Honor, in the third day of a hearing to make a 
motion to dismiss before this Court on this. 

THE COURT: He says he is not raising it now. 

MR. MOSKOVITZ: Then I don’t see the relevancy 

of this inquiry, Your Honor. 
273 THE COURT: I will overrule your objection. 

Answer the question. 

A I did not send these files to the lawyer in the 
United States that they may keep them in the office, but 
it was a matter of— 

THE COURT: The question is Did you supplement 
your answer? A After I sent the files I didn’t do any- 

thing. 
274 BY MR. BAUM: 

Q Mr. von der Heydt, you knew, did you not, 
that the files which you sent to the United States did not 
contain the information concerning all the payments you 
received from the Thyssen Bank and all the payments 
you made for the Thyssen Bank, didn’t you? A I knew 
it because they were taken away from me. 

* € s * 

Q Why is it, Mr. von der Heydt, that you answered 
the Department of Justice interrogatories by referring 
them to documents which you knew we did not have? 

& td * Ld 


276 THE COURT: You said in your answer, “I 
have checked for transfers of money received by 
me personally. I have no recollection of them except as 
they are reflected in my files,”—those are the files you 
had in your possession—“which I have similarly made 
available to the defendants for discovery and they are 
now in the United States while I am in Switzerland.” 
So that the only records you have as to transfers of 
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money received by you personally would only be in the 
files which you sent to Washington. And then you said: 
“T have asked my attorney to examine these files 
when we get them back from the defendants and I 
will supplement their answer after such examina- 
tion,” 
when as a matter of fact the files that you sent to Wash- 
ington did not reflect any transfers of money that were 
received by you personally, did they? 

THE WITNESS: They were gone; they can only have 
been taken by the Swiss. 

THE COURT: The question put to you, you, — 
ing that the files you sent to Washington did not! show 
any transfers of money made to you personally—he 

wants to know why you made an answer that you 
277 would supplement the answer after you re-exam- 
ined the files, when you knew the files contained no 
such information that you had received money saad 


ally. 

THE WITNESS: Your Honor, I hope to get the in- 
formation from the Union Bank. 

THE COURT: You say you had hoped to get it from 
the Union Bank? 

THE WITNESS: Yes, sir. 

THE COURT: But in there you said you seis sup- 
plement the answer when you re-examined the file which 
you sent to Washington; but you knew, did you not, that 
those files did not contain any information that you re- 
ceived money personally? 

Why did you tell them that you would make the ‘sup- 
plemental answer as to transfers of money received by 
you when you knew that the very files you sent to them 
did not show any such transfers? 

THE WITNESS: Your Honor, my lawyer did seis 
me to write that way, and as far as I remembered— 

THE COURT: Your lawyer advised you to answer 
that way; right? 
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THE WITNESS: As far as I remember, my lawyer 
wrote this affidavit because he wanted to be quite safe; 
we didn’t want to make a mistake. 

THE COURT: All right. 
278 MR. MOSKOVITZ: If Your Honor please, I 
think the entire answer read in context shows that 
he hoped to get the information either from the file or 
from the Union Bank. 

THE COURT: Well, I can read. I can read what it 

says here. 
BY MR, BAUM: 

Q Mr. von der Heydt, I would like to go on to still 
another file, your correspondence file that you had in 
Switzerland with Mr. Huyer in Holland. 

You remember that you produced first a file of corre- 
spondence from you to Mr. Huyer, and from Mr. Huyer 
to you, for the year 1946. Do you remember that? A 
If you say so, it must be right. 

Q And then do you remember that later you produced 
a file of correspondence from you to Mr. Huyer and from 
Mr. Huyer to you covering the years 1942, 1943 and part 
of 1944? A As far as the reason for this is the dif- 
ference in amounts, the ones to Huyer and the other to 
INAC. 

I didn’t take the files out, but my secretary, I asked 
her to send the files, however, and she did, and after- 
wards, after renewed search, it was found, and as soon 
as it was found it was sent because I didn’t ever file away 
anything; it was done by my secretary. 

Q Now, Mr. von der Heydt, I would like to 

279 ask you where is your file of correspondence with 

Mr. Huyer from 1939 to 1942. A I have the be- 

lief that I have delivered everything. As you see, even— 

I would have to make I think unnecessary and very 

thorough search again to see if there are any files— and 

there is nothing of any interest; it is just routine busi- 
ness. 


ai on 
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Q That will remain to be seen, Mr. von der Heydt. I 
was just talking about the documents and not what i is in 
them. 

The fact is you have produced files for 1942 to, 1944, 
and then skipped 1945, and then a file for 1946. _ 

I ask you first, where is the 1939 to 1942 file which 
you answer you don’t know. A Ido not now. | 

Q Where is the file of correspondence for the ‘year 
1945? A 1945? It was a war year. 

Q Yes. A It may be possible that the sorter: 
ence was then very rare, that it has been taken aed 
by the military police. 

I have not taken anything. I have always said,. ‘send 
everything away. That I cannot only say myself, because 
you would doubt it, but I have witnesses that you can 
see and swear that I always say, send everything away, 
because I had certain other cases in mind where people 
didn’t disclose everything, and I said to send apeny- 

thing. 
280 Q Is it your testimony, Mr. von der Heydt; that 
the Swiss police took your correspondence file with 
you own employee, Mr. Huyer? A _ It is possible. : 

Q But only from 1939 to 1942. They didn’t take the 
other years, is that it? A Will you repeat, please? 

Q The Swiss police took 1939 to 1942 but they did not 
take the one from 1942 to 1944, because that one; | you 
have produced. 

MR. MOSKOVITZ: He did not say that. He aid not 
testify that the Swiss police did take the file. He said it 
is possible. : 

BY THE COURT: 

Q You don’t know where the files are from 1939 to 
1942 that you had with Huyer? A I didn’t control 
them— | 

Q Your own files, I am talking about. A My own 
files were taken away from me. 

Q By the police? A Or by the Compensation Office. 
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Q And they took the file that you had of correspond- 
ence between you and Huyer for the years 1939 to 1942? 
A It is very likely. 

Q ‘You don’t know, though? A No, I didn’t 
281 control it. They went, about six men altogether, 
and looked at everything which they thought could 
damage me. 
BY MR. BAUM: 

Q During the years 1939 to 1945, Mr. Huyer wrote 
you very often, didn’t he? A He couldn’t write me so 
very often because the Germans were in Holland. 

Q Didn’t he write you almost every day, Mr. von der 
Heydt? A In times of peace, yes, but not in times of 
war. 

Q I am asking you between the years 1939 to 1945. 
A No, sir, because the Germans entered Holland the 
10th of May, 1940. It is quite possible until that day he 
wrote me, not every day, but more or less, let me say 
four times a week, if there was anything to report, be- 
cause J had no business there. You have seen the books 
yourself. 

Q. Mr. von der Heydt, isn’t this the file of corre- 
spondence between you and Mr. Huyer for the years 
1942 to 1944? 

MR. MOSKOVITZ: I would like to point out that 
that is a very substantial production, Your Honor, which 
we made. 

THE WITNESS: That is 1944 to 1947. 

* * s * 
282 THE COURT: Do you contend that that is not 
the complete file? 

MR. BAUM: This is not complete for the years. I 
am not disputing it for the years that it covers. There 
are slips that indicate there are missing letters in here. 

BY MR. BAUM: 

Q Mr. von der Heydt, this folder I hold in the left 

hand are the copies of your letters to Mr. Huyer, and the 
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folder I hold in the right hand are the copies of von der 
Heydt’s bank letters to you, are they not? A That is 
true, or the Kunstvereeniging. 

Q And they start away back here on 24 J ‘dy. 1942, 
and there is one letter here in 1947, and it ends on the 
14th of December, 1944; isn’t that correct? <A That is 
correct. 

Q If you will look through this with me a moment, 
he writes you on the 24th of July, on the 27th of J uly, 
1942; on the 30th of July, 1942; on the 2nd of August, 

1942; on the 5th of August, 1942; on the! 7th of 
283 August, 1942; and so on—isn’t that correct? A 
It is correct. 

Q And the Germans were in Holland in 19, were 
they not? A Yes. 

Q Mr. von der Heydt, is it not true that in those 
folders there are slips of paper indicating that certain 
of the letters were taken out by you? A I have tried 
to explain this matter. ! 

¢ * * 

MR. BAUM: No, I asked him are there slips! of pa- 
per in that file indicating that he had iaaciatal certain 
letters from the files. 

THE WITNESS: Yes, that is true. 

BY THE COURT: 

Q Why did you remove the correspondence from the 
file? A Because there were certain matters to attend 
to, and when they had been attended to they were of no 
more use and I throw them in the wastepaper basket. 

Q How about the other correspondence? Was 
284 that so important that it had to be kept? A No. 

Q Why wasn’t that destroyed too? A’ Very 
likely it was a routine matter that as a rule I used to 
keep the letters, and only certain things, if I got certain 
inquiries: or I wanted something to know, I had to have 
the letter before my hand, and then I say to my. secre- 
tary if she taken out any letter of the file you make a 
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mark, and these marks are made all by my hand, or she 
has written them, Mr. von der Heydt has taken out let- 
ter so and so, and this was only because I wanted to 
look the thing over, and when the thing had been come 
to an end I threw them away. 

Q Why didn’t you put it back in the file? A Be- 
cause they were of no interest any more. There was no 
secret about them; they were open letters to the German 
and to the Swiss censorship, and I would sometimes make 
certain ways of writing in order to get them through, 
and my whole business in Holland had been controlled 
by the Dutch authorities after the war, and not a single 
bit of my business— 

MR. MOSKOVITZ: If Your Honor please, I think 
it is important to know that these are contemporaneous 
records made about the time this correspondence was 
made, and so on. 

MR. BAUM: If Mr. Moskovitz would like to take the 
stand and testify to that, I will be glad to have him do 
80. 

It does not also indicate. These are plain slips 
285 which say, letter No. so and so has been taken 
out by Baron von der Heydt, without the date. 

THE WITNESS: Did you keep the slips taken out? 

MR. BAUM: The slips are here, if you would like to 
see them, Mr. von der Heydt. 

THE WITNESS: Well, if you say so, there is no 
need telling me, but some of them have been made by 
my secretary. 

MR. BAUM: I don’t know exactly where they are. 

THE WITNESS: So I believe you if you say they 
have made; there was no secret of anything involved, 
and I have witnesses who will testify that Mr. Huyer 
was a different man and very much against the Germans 
and I was very thankful for him that the business that 
had to be taken care of it was more or less an empty 
shell, that he would look after it, and then they threw 
Mr. Huyer out of his house. 





BY MR. BAUM: 

Q Mr. von der Heydt, we were talking about these 
slips of paper, and I have found a few. 

Here is one which says, does it not, that letter No. 
42 of April 2, 1944, has been taken out of the file, a 
letter from Internationale Kuntsvereeniging. Is that 
not what the slip says, in German? A Yes; I have 

written it myself. 
286 Q Does it say when it was taken out? ‘A It 
must be about the time this letter bears the num- 
ber 41, and here is 42; it must have been about ‘April. 

Q But it doesn’t say it there, does it? A No, it 
says only that I have taken away the letter No. 42 of 
the 12th of April, and then very likely if it was on the 
12th of April, 1944, sent to New York. 

MR. MOSKOVITZ: If Your Honor please, will coun- 
sel for the Government state how many slips there are 
in relation to the number of letters so that we will get 
the perspective. 

MR. BAUM: Your Honor please, I haven’t counted 
the number, but I will be glad to tell you how many slips 
there are in this file. They are all listed in a/ letter 
from myself to counsel, dated June 26, 1956, which is 
Exhibit No. 5 to our motion to dismiss, by number and 
by date. 

MR. MOSKOVITZ: How many are there, Mr. Baum! 

MR. BAUM: Twenty letters, for which slips are in 
this folder. 

MR. MOSKOVITZ: And how many letters are theret 

MR. BAUM: I said I don’t know, Your Honor: 

MR. MOSKOVITZ: Do you have any notation as to 
how many slips are dated and how many are undated 

MR. BAUM: I would say two-thirds of them in this 
folder have a date on them, Your Honor. That's my 

rough estimate. 
287 MR. MOSKOVITZ: Are they contemporaneous 
dates, Mr. Baum? 
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MR. BAUM: I would like to state, Your Honor, they 
bear dates which appear to be contemporaneous. I have 
no knowledge when those slips were made out. 

THE WITNESS: May I say something? 

MR. BAUM: Go ahead. 

THE WITNESS: I was living in Switzerland and 
Mr. Huyer was living in Holland—if we both had lived 
in the same place, I would have said do this or do that, 
and he would have attended to it and there would be no 
need for any correspondence, and now when I see this 
package of letters it is tremendous correspondence, and 
I would much prefer to have talked it over but I couldn’t 
because he wasn’t in Switzerland. 

& e s * 
BY MR. BAUM: 

Q Mr. von der Heydt, here is a slip that says 74, 75 
and 76 with the Baron; is that not correct? A ‘That is 
correct. 

* = & ee 
288 Q Here is another which says 41 from INAC— 
then there is nothing following it, is with the 
Baron. A That is written by my former secretary. 

Q And this one was cut off, wasn’t it? A I don’t 
think it was cut off; I don’t know. 

We are all searching for unimportant things that I 
didn’t pay any attention to. 
s & sd s 

MR. BAUM: Defendant’s Exhibits 24, 25 and 26 are 
the three slips that I asked the witness about. 

s & & * 


289 Q Now, Mr. von der Heydt, is it not correct 

that in your correspondence with Mr. Huyer you 
numbered each of your letters, beginning with No. 1 and 
going up to a certain number, and then you would start 
over with No. 1 again? A ‘Yes. I think it went up to 
100. 
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Q Mostly up to 100; and that Mr. Huyer would do 
the same thing on his end? A Yes, because we wanted 
to control that no letter was lost. 

Q And is it not true that in each letter you wrote to 
Mr. Huyer you acknowledged, if you had received any 
letter numbered so and so that he had written to you? 
A Yes, that is usual in business. 

Q And isn’t it true that he likewise in writing to 
you would say I have received your letter APES | SO and 
so? A True. 

Q Mr. von der Heydt, there came a time donetinnrs 
during the summer of this year when the fact that these 

slips of papers were in these files was called to 
290 your attention, did there not? A There have 

been some so shown to me and I had forgotten the 
whole thing and then I remembered it when I saw the 
slips. 

Q And on July 9, 1956, you executed this affidavit, 
Defendant’s Exhibit ai, did you not A Yes. | 


Q And according to that affidavit you had recived 
a copy of the Department of Justice letter of June 1956, 
had you not? A Yes. 

Q I would like to call your attention to the last para- 
graph of this affidavit, Mr. von der Heydt, which says: 

“In regard to my correspondence with Mr. 

291 Huyer, I used to keep those letters which 
had not yet been dealt with, and my secretary 

then put a slip of paper into the folder concerning 
Mr. Huyer. When the matter in question had been 
dealt with, I used to tear up the letter or the carbon 
copy. Consequently I have no correspondence. left.” 

Did I read that correctly? A Yes, that is true. 

Q Is it true? A Yes; I made the affidavit. | 

Q Yes, but is what you said in the affidavit true! A 
That is exactly the same I said. 

Q Isn’t it a fact, Mr. von der Heydt, in that | whole 
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pile it contains letters that have been dealt with and 
answered by each party? 
e e 


292 THE COURT: He says, “Consequently I have 
no correspondence left.” 

What did you mean by that? That you had no more 
correspondence left with Mr. Huyer? 

THE WITNESS: I understood that it referred only 
to the years 1939 to 1945. 

BY THE COURT: 

Q Did you have any correspondence left between the 

years 1942 and 1945? A JI didn’t find any. 
* * * s 

THE COURT: ‘You mean that when you answered 
this you were referring to the matter enumerated in the 
No. 10 of the Department’s letter of June 26, 1956? 

THE WITNESS: Yes, Your Honor. 
293 THE COURT: When you said you had no cor- 
respondence left, you meant that you had no let- 
ters left of the letters that were destroyed; is that it? 

THE WITNESS: Yes. 

BY MR. BAUM: 
* s * = 

Q Is it not true that the only letters of this corre- 
spondence file which you destroyed were those for which 
there are slips of papers inserted in the file? A It may 
be that my secretary by mistake has not, because I did 
not have anything to do with the files, but my secretary, 
they are all in the house; I never filed the letters my- 
self; they were left to my secretary. 

Q Didn’t you testify just a moment ago, Mr. von der 
Heydt, that Defendant’s Exhibit No. 24, which is the first 
slip I asked you about, was in your own handwriting? 
A Yes, and this must have been sent to the Govern- 
ment by order of the Government, and I didn’t want— 

s * s e 


294. BY THE COURT: 





921 A 


295 Q What is this slip 41 attached to that letter 
for? 

When you got a letter from Huyer, say it was No. 10, 
would your reply be marked No. 10, too, or by a different 
number? A He speaks of— 

Q No; your number. If Huyer wrote you a jetta 
No. 10 and you replied to that letter No. 10, what would 
your letter be numbered? A My letters and his letters, 
Your Honor, were differently numbered. 

MR. MOSKOVITZ: I think Mr. Baum will agree that 
each had their own consecutive numbers so that they 
could keep track of whether any letter went astray, and 
No. 7 might be in answer to No. 12, and vice versa. 

THE COURT: All right. 

BY MR. BAUM: 

Q Now, Mr. von der Heydt, were you also satornbedl 
when you executed this affidavit that there were other 
letters missing from this file for which there were no 
slips of paper? A No. 

Q That was stated in the letter of June 26, 1956, lof 
the Department of Justice that was before you, wasn’t it? 

In order to refresh your recollection, Mr. von der 
Heydt, I call your attention to page 2 of the photostatic 

eopy of letter in which it states, “In addition, 
296 although there are no slips of paper indicating re- 
moval, the following letters are also missing. a 

Do you remember saying this? 

A I have signed that. 

Q No, this is my letter to Mr. Moskovitz. You may 
look at it (handing letter to the witness). A Why 
these letters are missing, I do not know. They may have 
been lost during the Putsch between Switzerland and 
Holland; they also may have been mislaid. 

Q If letters did not arrive, you would write to Mr. 
Huyer and say, I haven’t received number so and so, and 
then he would send you a copy; isn’t that correct? A 
Exactly, if he did not forget it. 


i 
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Q So your file was pretty complete, wasn’t it? A I 
hope so. 

Q But you have no explanation other than they may 
have been mislaid, for the additional missing documents, 
have you? A I have no real explanation because I can’t 
say anything. I don’t know. 

Q In your correspondence with Mr. Huyer in the year 
1946, there were similar slips, were there not, whether 
with or without dates? A That is quite possible. 

* * = * 


297 Q This document, Defendant’s Exhibit No. 29, 
is your letter to Mr. Huyer, No. 118, isn’t it? A 
118, it is true. 

Q And that letter talks about a Mr. Van Alphen, 
doesn’t it? A That is true. 

Q Who used to be the mayor of Zandvoort? A 
298 That is true. 

Q And Mr. Van Alphen at this time was threat- 
ening to denounce you, wasn’t he? A He seemed, for 
reasons I don’t know, angry with me. He was a friend 
of mine, and why he got angry with me, I don’t know, 
and Mr. Huyer said it is not right that he is angry with 
you, I will try to make him understand there is nothing 
to blame at my behavior. 

5 & B * 

Q Mr. von der Heydt, is it not true that you wrote 
letter 118 to Mr. Huyer concerning Mr. Van Alphen, and 
then you removed from the files your letters 119 and 
120 and Mr. Huyer’s letters to you numbered 77 and 78? 
A As it says here, it must be true. 

Q And it doesn’t say when you removed them, does 
it? A It must have been at the time when the letters 
were received; otherwise it would make no sense. 

Q But it doesn’t say any date on the paper, 
299 does it? A No. It only says the numbers, and 

if you will get the following numbers, then you 
would know what date it was. 


4 ¢ ¢ &} 4 RAN 


4am } 


a 
r a 


4 4 b 


i 


A, 
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BY THE COURT: 

Q Why did you remove them? A Your Honor, I 
am no more able to say what the matter then was, but 
I believe that I wrote to Mr. Huyer upon that matter, 
not that Mr. Van Alphen had been a great friend of 
mine—his wife was English and we had very nice times 
together, and for instance here, I write here, it seemed 
to be now sort of believed that everybody who had some- 
thing to do with some business had to do something 
with the Nazis and therefore they are angry, and I tried 
everything I could to get them on good terms with Mr. 
Van Alphen. It was not interesting to me, but sates a 
human point of view I was sorry about it. 

Q Did you have any business with the Nazis? A 
Your Honor, it may be quite possible that a few of my 
business connections were with Nazis, but if they were I 
have not done business with them because they were 
Nazis. : 

Q You say here: 

“In fact, everybody who had some business aad 
to do something with the Nazis during the occupa- 
tion. I have been told by Dutch friends of mine 

that this is now a kind of disease that people 
300 try to find out who has done business with the 
Nazis.” 

Was Van Alphen going to denounce vou on the oneunt 
that you had done business with the Nazis? A I don’t 
know. I only know that Mr. Huyer replied you have 
been very intimate with the chief commisaris of the Ger- 
man Nazis because they were German and Dutch Nazis. 

Q Huyer’s acknowledgment to this letter would be No. 
77, would it? 

MR. BAUM: If Your Honor please, if you will =e 
with me one moment, I would like to put in Mr. Huyer’s 
letter No. 76, which I think will complete the story. 

THE COURT: All right. 

* * 
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THE WITNESS: My letter to Mr. Huyer was 118, 
and very likely 77 and this had something to do with 
each other because they were found together in the same 
pile. 

s @ = we 
301 BY THE COURT: 
Q Did you get that letter from Huyer? A Yes, 
Your Honor. 

Q And what is this payment of 100 florins? A Very 
likely the Nazis— 

Q Not very likely. I want to know, did you pay any- 
body 100 florins? A It was paid by the firm. 

Q It says, in Huyer’s letter, that you paid it, ‘“‘we 
think to be able to convince him from the fact that the 
100 florins you paid was a matter of saving your prop- 
erty in that terrible time and not a matter of sympathy.” 

Did you pay 100 florins? A I do not remember it, 
but it is possible but very unlikely. 

Q You say it is very unlikely that you paid the 100 
florins? A I believe it was the pressure given by the 
Nazis; one thing I know for a certainty they wanted to 
take my house. 

Q You say you don’t know what Van Alphen was 
going to denounce you for? You don’t know what Van 
Alphen was going to say about you? You don’t know 
what was the trouble? You don’t know what made him 
angry? A He said that I had been too much with the 
Nazis. 

Q I thought you said you did not know. A I said 
it was not true. 

Q I thought you told me you didn’t know why 
302 Van Alphen was angry with you. A I do now; 
Mr. Moskovitz has given me the letter and there 

I see it. 

Q And he says you were too friendly with the Nazis. 
A It seems so. 

Q Why did he come to that conclusion? A Because, 


»& 


> 


& 





529 A 


Your Honor, in those times people in Holland under 
the Nazis were very nervous, and Mr. Van Alphen had 
done himself several things with the Nazis which he 
had forgotten, and he only thought I—not I personally, 
but the firm had given for one reason or another 100 
florins. I only remember one thing, that the Nazis wanted 
to take my house and make a whole section house— _ 

Q But anyway, after you got this letter from Huyer, 
in which he says you paid the 100 florins, you answered 
him with your letter 118, and then his letter 77, and then 
your letter 119, and his letter 78, and your letter 120 
were removed from the files by you; right? A They 
were removed by me but not because of Mr. Van Alphen. 

Q@ Why were they removed? A I don’t remember 
that, Your Honor. It couldn’t have been anything ate 
portant. 

If you will allow me to say it, the Dutch Nazis—not 

the German Nazis—was another party, because the 
303 Dutch Nazis N.S.B. wanted my house to make | it 
headquarters, and I did everything I could— | 

Q All I want to know is, why did you remove these 
letters? What was in them? Do you remember? A I 
do not remember; in fact it haven’t been anything im- 
portant; it was only one time I got from the Dutch 
Government a declaration, and the Dutch Government 
looked through all my books and everything and found 
everything all right. 

MR. MOSKOVITZ: If Your Honor please, may I re- 
quest the Court to have him explain the entire ee 
including the initial on the bottom? 

THE COURT: What initial? 

MR. MOSKOVITZ: I am referring to the slip of pa- 
per which is Exhibit No. 30. 

MR. BAUM: This one, Your Honor, Defendant’s Ex. 
hibit No. 30; the translation is on the bottom, Your 
Honor. 

THE COURT: You mean the K? 
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MR. MOSKOVITZ: Yes, Your Honor. 

THE WITNESS: K was the name of my former 
secretary. 

BY THE COURT: 

Q She made this notation, did she not? A Very 
likely. 

Q That the Baron has kept back No. 77 and 78 from 
Huyer, and our letter No. 120 to Huyer? A Yes, 

sir. 
304 Q You kept it back. She says you kept them 
back. A I answered the letter. 

Q Why did you keep them back? A They must have 
been some other things in them which I had to attend 
to. For instance, Mr. So-and-So from Zandvoort is com- 
ing, please treat him nicely—something absolutely un- 
important. 

Q And if it is unimportant, you would take it out 
of the files? A No, I would say Mr. So-and-So is com- 
ing; take good care of him, he is recommended to me. 

Your Honor, I cannot remember. 

Q You said with regard to Mr. Van Alphen, ‘‘I also 
hope that he may become reasonable.’’ 

Did Huyer write you after he received your 118, in 
his letter 77, anything about whether or not Van Alphen 
was becoming reasonable or not? A It is possible. I 
do not remember. I was not under dependency of Mr. 
Van Alphen if he was good to me or bad to me; it was 
a matter of feelings, because he has always been nice 
to me and I considered him my friend and I was sorry 
to lose him. 

Q Why did Huyer say you gave 100 florins? A Be- 
cause there was some pressure brought upon Huyer, and 

I only knew one thing for absolute certain that the 
305 Dutch Nazi Party wanted to take my house and 
make their headquarters. 

Q Where is your letter 117? 
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BY THE COURT: 
Q When did your former secretary leave your em- 
ploy? A Very likely in May, 1946. | 
Q May, 1946? The letter that was received by you 
is dated June, 1946. A It was in the summertime; she 
wanted to go because she had a divorce; she was mar- 
ried—and then I took another Jady. ! 


306 THE pune: They were accusing you, I. ‘take 
it from these letters, that you were having some 
dealings with the Nazis; is that right? | 

THE WITNESS: It may be right. 

BY THE COURT: 

Q It may be right? Well, is it or isn’t it? A Not 
in the way they thought. 

Q I am not saying whether it was true or 08. I 
am saying that what they were accusing you in these 
letters, or what Van Alphen was accusing you, was 
that you were having business with the Nazis, is that 
right? A Yes, sir. 

Q And you don’t know why you sell your 
307 letters 119 and 120, and Huyer’s letters 77 and 
78; you don’t know why you removed them? A 
Your Honor, I do not know. Zandvoort was such a 
small place, and the burgomaster was not a big personal- 
ity, and J was under his orders, you know, but he was 
very kind to me; and the only house besides his own 
home where the Dutch Nazis was my house—and if I 
was intimate, that shows I was not a Nazi—and then 
they instructed the police that I could live in my house— 
and I refused the Dutch Nazis to occupy my house,—and 
the last German Emperor slept in the house two or three 
weeks—it was a nice house—and that was one of the 
reasons that they destroyed my house, because they were 
angry with me. 
BY THE COURT: 
Q Who destroyed your house? A The S. S. 
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Q Mr. von der Heydt, this is your letter 114 
to Mr. Huyer, isn’t it, referring to Defendant’s No. 32? 
A You are right, sir. 

Q And it refers to your letter of yesterday, does it 
not? A _ Right. 

Q And would you please now turn over and look at 
the slip underneath, and that says, does it not, that 
letter 113 has been removed by the Baron? A Yes. 

Q That was the letter of yesterday that you are 
mentioning, is that correct? 

In your letter 114 you say, “I refer to my yesterday’s 
letter.”’ 

Now, your yesterdays letter was 113, wasn’t it? A 
That was absolutely necessary, because sometimes there 
were days that I didn’t write; it could have been also 
the day before. 

Q And letter 113 has also been removed from the files, 
has it not? A Yes, for I can only say silly and unim- 
portant reasons. 

Q And does letter 114 refer to Mr. Van Alphen 

again? A It does, and I say here that Professor 
309 Russel and Mr. Peper, who was the manager of 

one of the big banks, could swear that I have 
been always very much against the Dutch Nazis, and 
the Dutch Nazis were the N. S. B., and I say I was 
surprised about the letter of Mr. Van Alphen who has 
known me for many years and ought to have known 
better. 

THE COURT: What letter of Van Alphen’s? 

MR. MOSKOVITZ: I don’t think he said that. 

THE COURT: Didn’t you say a letter? 

THE WITNESS: In one of those letters Huyer had 
written. 

BY THE COURT: 
Q Did Van Alphen write you a letter? A Not to me. 
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Q Who did he write it to? A Mr. Huyer. 

Q Where is that letter? A I don’t know. ! 

Q Did you ever see it? A No. It is rather likely 
that he sent it on to me, and then I sent it back to him, 
but Mr. Van Alphen was a person without any influence 
or any— 

s * s * 
312 BY MR. BAUM: 

Q Now, Mr. von der Heydt, without getting into 
any details you took an interest in what was going on 
with your bank and with Kunstvereeniging in Holland, 
did you not, during the war? A A very small antemieat 


because there was nothing to do. 
* 2 & * 


313 BY MR. BAUM: 

Q I asked you did you testify yesterday I be- 
lieve in answer to a question from His Honor, that. you 
had no private books in Switzerland. A The a 


you mean. 
Q Private books relating to your Dutch companies? 
A No. . 
a * * * : 
THE WITNESS: One book I may have, or my lawyer 
may have, because they were property of a gentleman 
who has a lawsuit. i 
BY MR. BAUM: | 
Q I am referring to accounts in your Dutch com- 
panies, if you had any entered in books of your own in 
Switzerland? A If I had anything to receive I had a 
bookkeeping entry. 
* e Lo 
314 Q Is aah s exhibit 34 a copy of your. ‘et. 
ter 53 of August 21, 1940, to Mr. Huyer? A 53 
of August, 1956. ! 
Q August 1940, is it not? A 1940. | 
Q I direct your attention to the fourth paragraph 
where it states: 
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“‘T shall debit Ambassador von Stohrer, Madrid, in 
my private books here’’— 
“my” is underlined— 
‘‘in accordance with my letter 36, if it is not 
possible to do so there.’’ 

What does that sentence mean, Mr. von der Heydt? 
A It was just a way of talking to say we have taken 
notice of this man who lived in Ascona and under whom 
I had given claim of credit, with the commitment to 
claim of debit he had in Zandvoort and there— 

THE COURT: What debit are you going to give 
Ambassador von Stohrer? What debit are you going 
to give the German Ambassador from Madrid? 

THE WITNESS: He was living in Ascona. 

THE COURT: The ambassador was? 

THE WITNESS: Yes, he was. 

MR. BAUM: In 1940. 
315 THE COURT: In 1940 he was living in Ascona? 
THE WITNESS: Yes. 

THE COURT: What debit were you going to give 
him? 

THE WITNESS: As far as I can remember, well, 
he had money in the firm in Holland and he couldn’t 
get it, and then I said to him, because he wanted money, 
I will give you the money in Switzerland and then you 
may not afterwards withdraw the money in Zandvoort— 
something like that; it was an inconsequential thing, but 
the matter was he was more or less without resources. 

THE COURT: You mean the German ambassador 
had his money in your bank? 

THE WITNESS: I believe so. 

THE COURT: And he couldn’t get it out? 

THE WITNESS: He was retired; they turned him 
away. 

BY MR. BAUM: 

Q What private books are you referring to, Mr. 

von der Heydt? A It is possible that I have a small 
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notebook where I had written down, Stohrer owes me so 
and so, because—but I don’t remember any—I was re- 
tired; I had no business in Ascona with the exception 
of the hotel, and it was not put in the books of the 
hotel, of course not. 
Q This debit you speak of here was to ‘be a 
316 debit on the order of the von der Heydt’s Bank 
in Zandvoort, was it not, against von Stohrer’ 8 
account? A The money I had given him— 

Q Let’s see if we can understand each other. | 

Mr. von Stohrer had an account in 1940 with the von 
der Heydt’s Bank in Holland, did he not? A It! may 
be possible because I know Mr. von Stohrer in London 
in the year 1910 when he was the attache. | 

Q I am merely asking you, did he have an account 
with your bank in Holland in 1940? A I don’t remem- 
ber, but it is possible. 

Q Isn’t this sentence that I read you in the fourth 
paragraph a reference to the fact that you are going 
to debit that account? 

THE COURT: If you paid him out of your own money 
because he couldn’t get money out of the bank weren’t 
you going to debit his account in the bank? 

THE WITNESS: I could not do that because to be 
quite frank with you, it was against the exchange regu- 
lations to transmit money from Holland to Switzerland, 
and I did it only as an act of honor for him not to 
starve, and there was a document made by the notary 
public to make it quite clear. 

BY MR. BAUM: 
Q He didn’t retire as ambassador until 1943, 
317 isn’t that true, Mr. von der Heydt? A I don’t 
know, because he has twice been the ambassador; 
he has twice been at the embassy in Madrid, but he 
was once made ambassador and then turned out and then 
in again and then they turned him out again. 

I only know when Victory Day came on 8 of May 

the Swiss Police told him to leave Ascona—such a; big 
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man and so well known in such a small village they may 
do something, because they made a great procession of 
victory on the 8th, but his service with the German 
Government was a long time over, and I think he was 
the only man of certain importance in the former diplo- 
matic German service where he would be under diplo- 
matic immunity—they came all under automatic arrest; 
some of them have been there two years, three years, 
I don’t know how long, but he was not. 

Q Aren’t you saying in this letter that you are go- 

ing to make the debit in your own books because it was 
illegal for Mr. Huyer to enter that debit in the books in 
Holland? 
318 THE WITNESS: What I say here myself I 
am speaking very careful because the exchange regula- 
tions in my position, and I must say it was rather well 
known in Switzerland, I couldn’t do anything which 
would have been against exchange regulations, and— 

THE COURT: You advanced him money out of your 
own pocket, is that right? 

THE WITNESS: Yes. 

THE COURT: And then you made a debit in your 
own private books in Switzerland. 

THE WITNESS: Yes. 

BY MR. BAUM: , 

Q Mr. von der Heydt, where are these private 
books that are referred to in this letter? A There are 
none. 

Q There are none? A No. 

BY THE COURT: 

Q How did you debit him, then? A It was a note 
I made in my little calendar. 

Q A note what? A A note which I made in my 
little calendar. 

Q Where is that? A That was such a long time ago 
I didn’t make any business transactions in Holland only— 


- @-4-@ @ A - A 
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Q I am talking about Switzerland. You made this 
on a calendar, you mean a little book? A Yes. . 
Q A diary? A Or perhaps I wrote it on a slip. 
Q What did you do with it? A Do what? | 
Q What did you do with the slip? A It was con- 
firmed by the notary public and I kept it. : 
Q How much money did you advance to the 
320 ambassador? A I think about 20,000 francs. 
Q How much? A [ think about 20,000 frances. 
Q 20,000 francs? A Swiss francs, I think so. | 
Q How much would that be in American money A 
$5,000. 
Q Did you ever get paid back? A Yes. : 
Q Who paid you? A His wife and son are alive and 
living in Switzerland. 
Q And did they pay you back? A Yes, of course. 
Q And you don’t know what you did with the paper? 


322 MR. MOSKOVITZ: Do you intend to refer 
again to these slips of paper which were marked 
as Exhibits earlier this morning? 

MR. BAUM: No. 

MR. MOSKOVITZ: May I, with the Court’s permis- 
sion, ask Mr. Baum once again, do you question the au- 
thenticity of these documents that they were made at or 
about the time they are said to have been made? i 

MR. BAUM: We most certainly do. | 

MR. MOSKOVITZ: May I then call to Your Honor’ S$ 
attention that the Government has had these documents 
physically within their possession from which they have 
made the photostats, and I desire that the originals be 
substituted in evidence in place of the photostats which 

the Government has made, and I want to call your 
323 attention to the fact that the Government has very 
adequate facilities for determining the age of pa- 
per, ink, and I don’t know whether they have made any 
tests or not, but if they haven’t, I invite them to make 
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this test, and I believe that they should have before 

they questioned the authenticity of these documents. 
THE COURT: I can’t tell them what to do, but I 

will substitute the originals. 


MR. MOSKOVITZ: I don’t believe you answered 
whether you had tested these papers for age or au- 
thenticity. 

THE COURT: Did you, Mr. Baum? 

MR. BAUM: No, Your Honor, I didn’t. If Your 
Honor would tell me what the results of such an exam- 
ination are I will be glad to. You can’t pin it down 
within a couple of years. 

THE COURT: I thought you made no tests. 

MR. BAUM: I didn’t but I have in other cases. 

MR. MOSKOVITZ: I want the record to show that 

this action was begun in 1954 and we are talking 
324 about a gap of anywhere from eight to ten years, 

Your Honor. ‘ 

BY MR. BAUM: 

Q Mr. von der Heydt, just before we stopped for 
lunch we were talking about these private books which 
you referred to in the letter which has been marked 
Defendant’s Exhibit No. 34, I believe, and I believe you 
testified that you had no private books in Switzerland, 
is that correct? A That is correct. 

Q Have you produced any slip or paper or any kind 

of paper which refers to the debit notation which 
325 you made in Switzerland, referring to Mr. von 

Stohrer? A There is by a notary public a 
signed statement and I do not remember whether I had 
it in my own house or if the notary public had it. 

Q You mean your declaration before a notary which 
Mr. Moskovitz showed the Judge this morning? Your 
statement that was made before a notary which Mr. 
Moskovitz showed his Honor this morning, is that what 
you are referring to when you say this piece of paper, 
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this notarial certificate? A I don’t understand | your 
question. 

THE COURT: He said he made it in a calendar. 

MR. BAUM: My question now, Your Honor, is wheth- 
er he had produced anything which contained that pote 
tion. 

I wanted to make it clear that we havent seen it 

BY THE COURT: 

Q Have you ever produced that debit that you madet 

Have you even produced for the Department of Justice 
the debit that you made for the Ambassador? A It was 
in one of the files named Stohrer. I had correspondence 
with Stohrer and when this man died it was all destroyed, 
and then I do not know any more how it came about 
but by chance was found another file, and in that file 
was this statement by the notary public and I had: for- 
gotten all about it. 

BY MR. BAUM: 

Q Is defendant’s exhibit 35 the document! you 

325 are referring to in your answer, Mr. von der 

Heydt? Al That is aad document. ) 

Mr. von der Heydt, will you please explain to us 
what relation that declaration made in 1943 has to a 
debit made in 1940? A I beg your pardon, I do: not 
see where is 1940. 

Q Isn’t this letter, Defendant’s Exhibit No. 34, 9 writ- 
ten on the 21st of August, 1940? A 21st of August, 
1940. 

Q And that is where it talks about a debit. A I 
have looked that through and the sense is not quite clear 
to me. I thought it was a debit but it seems it has been 
a credit. i 

Q You are pointing to this document, you mean 
327 in this one? A Yes. 
MR. BAUM: Tis witness is referring to Ex- 
hibit 35. 
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BY MR. BAUM: 

Q In fact, Mr. von der Heydt, this document, De- 
fendants’ Exhibit No. 35, is nothing but an indemnity 
agreement, is it, in which you agree to repay a certain 
amount to Mr. von Stohrer? A He says now in this 
declaration that he had a debit of 17,000 frances in Hol- 
land, and I declare that I eventually would replace it 
and that I would come up for this sum if he would be 
asked to pay it. 

Q In other words, if he had to pay the 17,000 francs 
‘which he owed your bank in Holland you agree by this 
declaration that you would give it back to him in Swit- 
zerland, isn’t that what it says? A Yes, that is it. 

Q What has that got to do with the debit referred 
to in the document Defendant’s Exhibit No. 347 A 
Which part of it, sir? 

Q The fourth paragraph. A I believe these were 
different things because the years are different. 

od * * * 


328 Q Now, Mr. von der Heydt, we discussed a 

little earlier your folder of correspondence with 
Professor Russel—your own folder, now—from 1940 to 
1944, which you sent to Professor Russel in 1955. Do 
you remember? A _ Yes, sir. 

Q You received our interrogatories and you sent it to 
Professor Russel? A Yes, sir. 

Q Did you know that the Department of Justice—did 
you know or were you told that the Department of 
Justice had repeatedly requested that folder of corre- 
spondence be produced? A! I knew it ought to be de- 
livered and Professor Russel declared that he couldn’t 
find it; he said it had been mislaid or he didn’t know 
where it was, and after some time he found it in his 
private house and then it has been given over to the 
Government of the United States. 

Q When did you first ask Professor Russel to look 
for it? A When I received the demand to show it. 
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Q And do you know when it was that Professor 
329 Russel finally found it? A No, but that must be 
in the correspondence. 

Q Don’t you know it was not sent to the United 
States until August or September of this year? A It 
is possible. 

Q In fact it wasn’t sent until after you had = told 
that the Department of Justice had filed another motion 
to dismiss your case, isn’t that correct? 

A There was no connection between these two things. 

BY MR. BAUM: 

Q Now, I believe you testified earlier, Mr. von der 
Heydt, and you may correct me if I am wrong, that 
Professor Russel wrote a lot of letters to you? A A 
great many. 

Q Is this the entire correspondence between Fistawor 
Russel and you for the years 1940 through 1944? A No, 
there were two files. 

Q I am only speaking now of 1940 through 1944, the 
dates are written right on the outside. A I suppose 
that must be the letters which were sent. 

Q I ask you, is that the complete file of correspond. 
ence? 
' & % 5 * : 

330 A If his office asked me to send—he was given 

most confidence—if he asked me to send the cor- 
respondence from 1940 to 1944 I am absolutely certain 
I would have done it and nothing kept back. There 
was no reason wHBvevEy D keep anything back. 


Q Mr. von der Heydt, this appears to be fhe cover 
of the folder; can you tell me whose handwriting that 
is? A I cannot, but I believe it is Professor Russel’ S, 
but I may be mistaken. It is not mine. 

Q Would you please read in English what it says so 
that the Court may understand it? A ‘Hold corre- 
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spondence with von der Heydt during the war,’’ and 

then comes again ‘‘Correspondence is from 20 October 
1942, to 16 May, 1944.”’ 

Q How did you send that to Professor Russel, 

331 Mr. von der Heydt? Was it in a folder when 

you sent it to him? A Because it is a small 

thing I think in the ordinary envelope, but I don’t know. 

Q How small was it when you sent it to him? Do 
you remember how many letters there were? A I don’t 
think Mr. Russel has taken anything out. I simply don’t 
remember. 

Q You have no idea how large it was when you sent 
it to him? A No, because the correspondence—there 
was no real correspondence; it was matters in Holland 
not with Thyssen. 

Q Now, Mr. von der Heydt, just look at the first 
letter in the folder— 

May I state for the Court’s benefit the folder goes 
backward? The first letter is dated in 1944. 

Does not this letter dated May 16, 1944, refer to a 
letter from Professor Russel of the first of that month? 
A It does. 

Q Would you please examine that file and see wheth- 
er that letter of the first of that month is in there? A 
(After examining file) I can’t find it but silence may 
also mean post cards. 

Q You didn’t find a post ecard of the first month 
332 either, did you? A No. 

Q And going down in the file, Mr. von der 
Heydt, here is a letter which appears to be from you 
dated December 16, 1942, which refers to a letter or post 
eard of the second of December, 1942. Would you care 
to look and see whether that one is in there? A I can’t 
find the letter. 

Q Now, Mr. von der Heydt, some of the letters in: 
this file have some penciled numbers on the top of the 
pages. Can you tell us what those are? A! On the 
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right hand are numbers of my secretary; on the left 
side are ones very likely put by the censors. 

Q Censorship? A Yes. : 

Q Weren’t those numbers put on— A _ But perhaps 
Professor Russel can give an answer on that. 7 

On the right hand side that is my jae on the 
left side I don’t know but I believe the censor. 

Q Weren’t those numbers put on by Swiss officials? 
Either the Swiss Police or the Swiss Compensation 
Office? A That is possible, but I don’t think so, be- 
cause the Swiss Police and the Swiss Compensation— 
the Swiss Police would have made a mark here with 
a stamp—lI don’t know—and therefore I believe it may 
the censor; I don’t know. 

* * * * 
333 Q Mr. von der Heydt, do you remember in the 
first interrogatories which the Department of Jus- 
tice sent to you you were asked whether you had any 
real or personal property in Germany, Holland, France, 
Belgium, Norway, Hungary, Romania, Bulgaria, Luxem- 
bourg, Denmark, Italy, or Japan. Do you remember 
that? A The answer was given by the Fides. , 

Q You made the answer, didn’t you? A No. Mr. 
Meyer and I also made one with my co-defendant. It 
was a question of real small pieces of property. 

Q I have just read you Interrogatory 15, and is this, 

not a photostat of your own answer? A That is 
334 my own answer, signed, and there was a nabsey 
public in Locarno, and his seal on it. 

Q Absolutely right, Mr. von der Heydt, and in your 
answer to No. 15 and the questions that followed you 
said and you listed certain stocks you had in Germany, 
in Holland there was reference to some companies. In 
Norway you said concerning shares, See Declaration 
Fides; in Italy, See files held by the Union Bank of 
Switzerland. 

In answer to 21 you said, No; possibly in Declaration 
Fides. 
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No. 23, Possibly at Fides, Zurich. 

Will you kindly explain to the Court what the Dec- 
laration Fides is that you mention in those answers? 

& e e £ 
A Your Honor, most of my property was administered 
by the Fides through Mr. Meyer. 
335 My mother died on the 5th of August, 1944, and 
through this unhappy chance I inherited a small 
house in Godesberg, near Bonn, a small piece of ground 
near (7?) and so much had to be repaired and there 
were so many things on it that I gave the piece of 
property to the city; it was not really a very fne— _ 

THE COURT: He wants to know what the Declara- 
tion Fides is. 

THE WITNESS: That must be somebody— 

THE COURT: What is it? 

THE WITNESS: The Declaration Fides is stating all 
the stocks and shares which were held by the Credit 
Suisse in different countries, and it must be absolutely 
certain, absolutely no fault in the paper—of course, I 
didn’t do it myself—and these big banks are always 
controlled twice. 

BY MR. BAUM: 

Q Was there such a declaration in existence on the 
date you answered those interrogatories? A This dec- 
laration was only made when I was asked for it. The 
date of the asking for it and the date of the interroga- 
tories if they are before or after I don’t know. 

Q In other words, you asked Fides at some time to 

prepare a list? A Yes, because I was asked for it. 
336 I didn’t do it for my own amusement because 

Fides charges money for it; the working hours 
are charged, and I am not interested so much in it, 
but I must have been asked by the United States Gov- 
ernment to show all my cards and that I did, and Mr. 
Meyer of the Fides Credit Swiss did it and I am ab- 
solutely certain nothing is left out and there is no fault 
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in it because I know it is a big bank and they are con- 
trolled twice. 3 

THE COURT: Do we have that here? 

MR. BAUM: The declaration Fides, no. 

THE COURT: Where is it? 

THE WITNESS: Mr. Moskovitz has it. 

THE COURT: Do you have it? 

MR. MOSKOVITZ: Didn’t I give you a list of his 
foreign— 

MR. BAUM: That’s what I have been trying to find 
out for a year, Your Honor. I don’t know what it jis. 

I will gladly advise the Court they did give me some 
balance sheets prepared by Fides for the Company Ratio, 
which is one of the plaintiffs. I don’t know which years 
they cover but I think they cover substantially these 
years in question. 

THE WITNESS: I remember having seen the slip 
of paper with everything written on it, and Mr. Meyer 

showed it to me, and consequently it must be sent 
337 somewhere if not to Mr. Gutstein then to Mr. 
Moskovitz, and eventually I could wire at once, 
send a telegram to Mr. Meyer, please send me a a 
BY MR. BAUM: 

Q It is one big document? A It is supposed to be 
one document. 

Q Is it a big one? A The names of the shares are 
not on it, only the countries, because the United States 
Government wanted to know in what countries my op 
ital was. 

MR. BAUM: Counsel has. given me, Your Honor, 

answers by Ratio, S. A. and Libertas, S. A., the 
338 defendant having addressed interrogatories to all 
three plaintiffs. 

The one states that Libertas has been dissolved. The 
other one does have a list of stocks which it had ‘in 
Germany from 1940 to 1945, and I emphasize in Germany 
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-because as Your Honor will recall, I read a long list of 
countries. 

THE COURT: Where is this Declaration Fides? 

MR. MOSKOVITZ: That is it. This company admin- 
isters the property for the plaintiff which he has. 

THE COURT: I thought that this Declaration Fides 
was made up for the Swiss Government. 

MR. MOSKOVITZ: No. Fides is a branch or affli- 
ate of a bank called Credit Suisse. Credit Suisse along 
with the Union Bank of Switzerland and the Swiss Bank 
Corporation are the three big banks of Switzerland. It 
is like the Chase National Bank in this country. 

THE COURT: But the declaration Fides doesn’t mean 
it is an answer to interrogatories, does it? 

MR. MOSKOVITZ: This is the only document I know. 

THE COURT: What is the Declaration Fides? 

THE WITNESS: The Declaration Fides was that 
Mr. Meyer had declared— 

THE COURT: Who is Mr. Meyer? 

THE WITNESS: Mr. Meyer is director of the Fides. 

THE COURT: What is the Fides? 

THE WITNESS: The Fides belongs—all shares 
339 belong to the Credit Suisse. It is the same as the 
Credit Suisse. It is the first bank in Switzerland. 

THE COURT: I don’t know what it is. Go ahead. 

THE WITNESS: Fides is the name of a trust com- 
pany. 

BY THE COURT: 

Q Did they issue a statement, a declaration? A 
Bank paper. 

Q Is that all the Declaration Fides is, a bank paper? 
A No, no. 

Q What is it? A The Declaration Fides was what I 
wanted for the Government of the United States where 
all my funds were situated. 

THE COURT: I don’t know what it is. 

MR. MOSKOVITZ: The Declaration Fides— 
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THE COURT: But I think he ought to explain it 
if he can and not you. 

Has that declaration been produced? ! 

THE WITNESS: I have seen it somewhere. 

BY THE COURT: : 

Q Where have you seen it? A If I have nob sent 
it to Dr. Gutstein I must have sent it on to the United 
States. 

I have no interest to keep it for myself and I 
340 have no interest to have it made, and I' had 
nothing to hide. . 

MR. MOSKOVITZ: Would Your Honor care to see 
this document? It is dated August 16, 1955. : 

THE COURT: Is that answers to interrogatories pro- 
pounded? 

MR. MOSKOVITZ: Yes, Your Honor, and that is the 
one thing I know of that is meant by the words Declara- 
tion Fides. I don’t know of any other declaration. 

THE COURT: Those are answers filed to anter Ee 
tories by co-plaintiffs, isn’t that right? 

MR. MOSKOVITZ: No. This was prepared—signed 
as the co-plaintiff, but it was prepared by the bank. | 

THE COURT: What bank? 

MR. MOSKOVITZ: It is signed by a man named 
Meyer. 

THE COURT: What bank? 

MR MOSKOVITZ: The Fides. 

THE COURT: Let me see it. 

MR. BAUM: I think you ought to advise His oe 
that Mr. Meyer is also the director of Ratio. 

MR. MOSKOVITZ: He is, and he is also an employee 
of Credit Suisse. 

THE COURT: It says ‘‘Answers to interrogatories 

submitted by Ratio S. A., Switzerland, to the De- 
341 partment of Justice, Office Alien Property.’ |, 
Where is there any showing in this paper writ- 
ing that it has been submitted by anybody else than the 
co-plaintiff in this case? 


THE COURT: You told me a minute ago that this 
Declaration Fides, that Fides was something like a trust 
company. 

MR. MOSKOVITZ: Fides prepared this. 

THE COURT: Where is the showing that Fides pre- 
pared it? 

MR. BAUM: I would also like to point out that the 
interrogatories asked for the property in all the coun- 
tries I read; they were the enemy and enemy-occupied 
countries, and all that says is Germany. 

THE COURT: This says here: 

‘‘For the period from January 1, 1939, through 
May, 1945, Ratio S. A. did not undertake, perform, 
transact, or carry on any business in Germany, 
Holland, France, Belgium, Norway, Hungary, Ro- 
mania, Bulgaria, Luxembourg, Denmark, Italy, or 
Japan, with the exception of the administration of 
the securities mentioned under Point 4 and 5 re- 

spectively. ’’ 

342 MR. MOSKOVITZ: If Your Honor please, will 

Your Honor look at the letter, Exhibit 6, which is 

annexed to my affidavit verified September 19, 1956? I 
have it here, if Your Honor please; it will save time. 

THE COURT: What does this show? There is no 
reference to this. 

MR. BAUM: If Your Honor please, in my letter of 
May 23, 1956, to Mr. Moskovitz, which is Exhibit 4, to 
this present motion, I stated under Item 7, Documents 
of Fides, as follows: 

‘‘In spite of the fact that in the interrogatories 
propounded by us to Mr. von der Heydt we sought 
information as to his property holdings and inter- 
ests in various countries in Europe which were at 
war with the United States or which were enemy- 
occupied, and in spite of the fact that Mr. von der 
Heydt responded by referring us to ‘Declaration 
Fides’, we received no document which might rea- 
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y sonably fit Mr. von der Heydt’s description of ‘Dec- 
, laration Fides’, nor any other documents relating 
z to this subject, with the exception of two letters from 
a Danish bank listing some securities held for Mr. 
\d von der Heydt’s account as of June 30, 1945.’’ 

I read this, Your Honor, merely to show that as 
343 early as May of this year I have been telling them 

I don’t have this declaration; this is what your 

client referred us to; what is it? 

MR. MOSKOVITZ: Your Honor, in the third para- 
graph of the letter which I just showed to Your Honor, 
dated August 20, 1956, addressed to me by Fides, one of 
the signatures at the bottom is Mr. Meyer, the same Mr. 
Meyer who is the official of Ratio S. A.: 

“We further confirm that we have sent you now 
all documents relating to the plaintiff or to property 
held for the account of or owned by plaintiff in the 
enumerated countries, including shares of stock in 
corporations incorporated in such countries, and in- 
cluding correspondence or copies thereof relating to 
or with any of the plaintiffs, all for the period from 
September 1, 1939, to and including the year 1945, 
with the exception of the bookkeeping sheets of Ratio 
S. A. and the records which were kept for the ac- 
count Libertas with Graenanily Trust Conipeny of 
New York, New York. 

THE COURT: What is the date of that? 

MR. BAUM: August 20, 1956. 

THE COURT: This is dated August 15, 1955. : don’t 

know what it is. All I know is that this paper 

344 writing shows that these are answers to interrog- 
atories submitted by the Justice Department. 

MR. MOSKOVITZ: It shows the property they were 
holding for the account of Ratio S. A. 

THE COURT: What I am trying to find out is | what 
is Declaration Fides? That is called for in the a 

MR. MOSKOVITZ: Yes. | 

THE COURT: And you haven’t produced it. 
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MR. MOSKOVITZ: That is-what I understand it is. 

THE COURT: There is no showing here that that 
is it, and if you can’t show me what Declaration Fides 
is you haven’t complied with Judge Tamm’s order. 

MR. MOSKOVITZ: If Your Honor please, the plain- 
tiff has testified that he asked Fides to make up a state- 
ment of his property holdings. 

THE COURT: Where is it? 

MR. MOSKOVITZ: As far as I know that plus the 
records which we have sent the Government is all the 
records we have. 

THE COURT: This shows on its face that it is an 
answer to an interrogatory submitted by one of the co- 
plaintiffs. If that is Declaration Fides there is no evi- 
dence before me that it is. 

MR. MOSKOVITZ: I believe the witness testified 
that he asked Fides to send a declaration of his prop- 

erty. 
345 THE COURT: Where is it? 
MR. MOSKOVITZ: As far as I know, Your 
Honor, that is it. 

THE COURT: All right. You are relying upon it, 
that that is it. 

MR. MOSKOVITZ: That, plus the other documents 
which the Government has, because they have a complete 
statement from Fides. 

THE COURT: They told you in May that they don’t 
know what Declaration Fides is, I don’t know what Dec- 
laration Fides is. Judge Tamm has ordered you to 
produce Declaration Fides, and if you can’t show me 
what it is you haven’t complied with Judge Tamm’s 
order. 

BY MR. BAUM: 

Q Mr. von der Heydt, I would like to address myself 
now not to your own files in Switzerland but to the files 
of the Union Bank itself. 
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You remember the order of this court required you to 
obtain copies of the documents pertaining to your own 
accounts in the Union bank, and I believe you testified 
in answer to Mr. Moskovitz’s questions that the bank ad- 

vised you that they do not keep records more than 
346 ten years old, is that correct? A It is correct, 

and then the central office of the bank in fuxich 
gave the reason, declarations, it is true. 

Q Will you please explain to me then, Mr. von der 
Heydt, why in answer to the Department of Justice in- 
terrogatories you said “Part of the files are in the pos- 
sion of Fides and of the Union Bank of Switzerland.” 

You may read it, the last sentence. A And what is 
your question? 

Q Why did you tell the Department of J ustice that 
part of the files were in the Union Bank of ais a 
if they didn’t have them? 


A I didn’t know it then. 
* * * e ‘ 

Q Youdidn’t knowitthen? A After some time, there 
was quite a correspondence with the Union Bank of Swit- 
zerland where they say we do not have files longer than 
ten years, and the affidavit, that was enough—they: were 
demanded to give affidavit that it was true; that is ab- 
solutely true. There are certain things I don’t know, but 
that thing I know, the Fides, because—I think I said 

that before—because the exchange laws were so dif- 
347 ‘ficult and I asked the Fides to do all this business 

for me and it was done that way, they said it and 
if I can say, they sent me the letter they had received 
from banks or written to banks, the copies; then the 
next year I sent them back. 

Q Before you answered these interrogatories did you 
check with any official of the Union Bank to see whether 
they had any files? A I asked them to find any. ; 

Q And did they tell you they had files? A One thing 
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I remember is this: They said they have no files of the 
period you asked. 

Q * * * Mr. von der Heydt, you did produce some 
statements of account from the Union Bank of Switzer- 
land, main office Zurich, did you not? 

Are the documents I show you not statement of the 
accounts of yourself at the main Office of the Union Bank? 
A These were accounts held for me. 

Q And according to the account sheets they 
348 carried you as having an address in Zurich, isn’t 
that true, not in Ascona? A Yes, but I was liv- 

ing in the hotel. 

Q And is it not true, Mr. von der Heydt, that these 
accounts go back as far as January, 1948? <A It is clear 
after the statements. 

Q Did you ever ask the manager of the Locarno 
branch, whose name I believe is Mr. Torriani how it was 
that the main office was able to give you documents thir- 
teen years old when they destroy them after they are 
ten years old? A I didn’t speak with him about it and 
I suppose these have been given before. 

Q These were sent this year, were they not, Mr. 
von der Heydt? A I must see; I don’t think so; I can- 
not imagine a big bank in Zurich could give me all the 
statements. 

MR. BAUM: So that there be no doubt about it, may 
I have a stipulation from counsel that these documents 
come from a file marked Union Bank 1943-1945, which 
was produced, I believe, in April, 1956? 


MR. BAUM: You will admit that you got them from 
the bank some time during this action? 


349 MR. BAUM: According to my records I got 
them April 5, 1956. This was the first bunch of 
papers you produced. 
MR. MOSKOVITZ: Then I must have gotten them 
about that time. 


_ - *®» Aa 


Ni 
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THE COURT: Do you want to say something? 

350 THE WITNESS: Yes. I remember distinctly 

having seen a letter signed by the presidency of 

the Swiss bank in Zurich, and there was a name under 

it Wiskor, and I knew his name because it is an Italian- 

Swiss name, and he is the son of the president of 
Locarno. 

I knew him personally, and he is the man whe has 
the whole law in his hands, and this letter was written, 
we have no more of the discussion, and if I am not mis- 
taken, I have seen that letter among the files of Mr. 
Moskovitz. Of course there are so many files it may be 
Mr. Moskovitz for the moment is trying to find it, but I 
don’t know where I would sent it anywhere else, unless 
I had the letter and sent it to Gutstein and Guisten 
sent it here to America. 

BY MR. BAUM: 7 

Q Now, Mr. von der Heydt, in the Department of 
Justice interogatories that were sent to you last year 
you were asked, among other things, to state if any of 
the documents are no longer in plaintiff Eduard voni der 
Heydt’s custody or control because of loss or destruc- 
tion, state when and how such loss or destruction oc- 
curred. Isn’t that correct? 

MR. MOSKOVITZ: Excuse me, before you eontina, 
Mr. Baum. According to my file these documents 
which you were referring to earlier were sent to me by 

the Union Bank of Zurich on March 28, 1956, and i 
351 ~received them on April 2, 1956. That appears in 


my correspondence : file. 
* * 


Q You were asked a great many things, Mr. von der 
Heydt, but you were asked, if you don’t have it any 
more because you lost it or destroyed it, will you state 
when and how the loss or destruction occurred?) A 
With a great many things around me, I had then for 
instance Tyhssen bank and von der Heydt’s bank and 
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Internationale Kunstvereeniging; I have seen them and 
remember them. 

THE COURT: The question is, did you lose them or 
destroy them; and if so, how were they lost and how 
were they destroyed? 

THE WITNESS: Your Honor, I didn’t destroy any- 
thing on purpose. It may be that something may have 
got lost and I would eventually further find out how they 
got lost, but I have searched twice or three times very 
carefully my little house where I am living and the house 
where the secretary was working, and then by chance for 
instance it came about that we found certain files which 

perhaps when I was lying in bed and a nurse in 
352 my living room had been put into the library, but 
we found it, and the minute I found it I sent it on. 
* a a * 
BY MR. BAUM: 

Q Mr. von der Heydt, in your first answers to the 
interrogatories, did you refer anywhere to any documents 
having been taken away from you by the Swiss police 
or the Swiss Compensation Office? A How do you mean, 
refer to? 

Q In the answers. 
353 THE WITNESS: I have sent everything I could 

find. 

THE COURT: No, no, no. The question is, Did you 
state in the answer to the first interrogatory that the 
Swiss Government seized any of your documents? 

THE WITNESS: I don’t know. It may be that I 
have taken for granted that the American Government 
knew it. 

BY THE COURT: 

Q Did you say in the answer to the interrogatory that 
the Swiss Government seized any of your correspondence 
or records? A They knew it. 

Q Pardon me? A Your Honor, I am certain they 
knew it. 
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Q Not that they knew it. The question is, did you 
say that in your answer. A I do not remember it, 
Your Honor. 

Q You don’t remember. | 

* * e * 
354 THE COURT: I take it from all this that he 

did not put that in that statement. 

MR. BAUM: That is correct, Your Honor. : 

Just read them all and see if you said anything in 
there about any documents being taken from you by the 
Swiss officials. 

THE WITNESS (After examining): Yes, here : is 
(reading) : 

“It is also possible that the Swiss military -_ 
dealt with the matter in question, may have docu- 
ments pertaining to question No. 11.’’ 

THE COURT: You mean the answer is in there that 
the Swiss Government might have some of his docu- 
ments? | 

MR. BAUM: He says, in answer to No. 11, it hap- 
pens to be a very specific interrogatory—it is about some 
designated payments to designated names, and it is ‘not 
a general interrogatory. 

THE COURT: Interrogatory 11? 

MR. BAUM: That is right, Your Honor. His answer 
says it is also possible that the Swiss military tribunal 

which dealt with the matter may have documents 

355 pertaining to question 11. 

THE WITNESS: I asked twice my lawyer, 
Dr. Treadwell, who was my lawyer before the Swiss mil- 
itary tribunal, to get all the things, the whole documents 
for America, and he was twice refused, although he was 
a major in the Swiss Army. | 

BY MR. BAUM: 

Q Mr. von der Heydt, in your answer to interroga- 
tory 23, sworn to on September 14, 1956, you state, how- 
ever, that the Swiss authorities who investigated your 


| 
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case may have taken away some of your papers; isn’t 
that correct? A I do not see any difference between 
this statement and this statement. Here I answer that 
the tribunal may have them, and here I answer they may 
have taken them. 

* . * s 

Q In this last answer to your interrogatories, sworn 
to September 14, 1956, you said: 

‘“‘The other places where documents might still 
be are with Professor Russel, Mrs. Huyer, the Nie- 
derrheinische Bank, the Union Bank of Switzerland, 

and Fides. I have instructed all of these to make 

356 available all their documents as requested, and I 
believe they have done so.”’ 

Have you found out whether any documents are still 
at any of those places? A Yes. 

Q Are they? A Yes. 

Q There are still documents there? A Yes. 

Q Why haven’t they been produced? A Because the 
Tribunal Swiss— 

Q No, not the Swiss Tribunal, but at Professor Rus- 
sel’s, Mrs. Huyer’s, the Neiderrheinische Bank, the Union 
Bank of Switzerland, and the Fides. A Professor Rus- 
sel and Mrs. Huyer, as far as they told me, sent all 
documents and books they had to Munich to the repre- 
sentative of the American Government, the Neiderrhein- 
ische Bank. I wrote personally the Union Bank, and it 
must be among certain books here. The Union Bank of 
Switzerland, that is the same statement signed by Dr. 
Moskovitz, and declaration Fides, that is where I have 
been told it doesn’t exist, but it does exist because I 
have seen it, and I can only wire at once to Director 
Myer, send me at once please the same statement, be- 

cause I am sure he must have copy. 

359 BY THE COURT: 
Q Did you think there are still some documents 
outstanding that have not been produced? 

THE WITNESS: I believe there may still be some 
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documents at the Fides because every week new doca- 
ments are coming in. 
* * * H 
MR. ALK: While we are waiting for the next 
360 witness, whom I will examine, it is manifest that 
we must send some cables to Switzerland. 

May I inquire of Government counsel whether in the 
course of the examination of the thousands of documents 
which they received from Fides they obtained a clear 
picture of the holdings of the plaintiffs in the various 
countries which were asked for in the interrogatories. 

MR. BAUM: I can answer that question, and very 
simply, Your Honor: No. The document which was shown 
to you is in error, as I shall prove when we get to the 
merits. 

MR. ALK: After all, it is a question of antian to 
know what we must cable—Fides claimed in a letter which 
was submitted to this Court that they had submitted 
full documents showing everything there was to know 
about plaintiff’s property. 

Do you have documents of that character? We hive 
not examined the thousands of documents which have 
come from Fides. 

THE COURT: I haven’t seen anything from Fides 
yet. 

MR. ALK: The Government has over 5000 sioeameht 
which have come from Fides. Do those documents in- 
clude descriptions of the property of the plaintiffs in the 
various foreign countries which have been enumerated? 

MR. BAUM: They contain a description of 

361 property of the plaintiff, Your Honor, but! I 
couldn’t possibly know whether they contain de- 
scriptions of all of the property of the plaintiff. I have 
no knowledge of that. I can only say what is in them. 

MR. ALK: But they do refer to and describe Prop- 
erties in foreign countries. 

MR. BAUM: Certain property, yes. 

s * S & 
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ELISE HOFSTETTER 


was called as a witness by the plaintiffs and being first 
duly sworn, was examined and testified as follows: 


362 DIRECT EXAMINATION 
BY MR. ALK: 


Q Will you state your full name? A Elise Hofstet- 


Q Where do you live? A [I live in Ascona. 
Q Switzerland? A Yes. 
And you are a citizen of what country? A I am 
a citizen of Switzerland, exactly St. Gallen, Switzerland. 
BY THE COURT: 
Q You were born in Switzerland? A I was born in 
Zurich, Switzerland. 
363 BY MR. ALK: 
Q And what is your occupation? A My oceu- 
pation is secretary. 
Q And for whom are you a secretary? A I am sec- 
retary to Herr von der Heydt. 
Q He is the plaintiff in this action? A Yes. 
Q For how long have you been Mr. von der Heydt’s 
secretary? A Since March 3, 1946. 
Q And do you know the name of his secretary before 
you became Mr. von der Heydt’s secretary? 


A Yes—I am sorry. 


364 Q What is her name? A Mrs. Elly Kundert. 


THE COURT: Just a minute. When did you go to 
work for Mr. von der Heydt. 
THE WITNESS: On the 3rd of March, 1946. 
BY THE COURT: 
Q So that on June 25, 1946, you were still his sec- 
retary? A Yes. 
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Q And when you came the other secretary left? 
365 A No, not immediately. We were supposed to be 
both employed there. 

Q Both employed there? A Yes; they meant to have 
us both and then Mrs. Kundert decided to leave later; on. 

Q When did she leave? A During the summer ; I 
can’t exactly say when. 

Q Was she there in April? A Yes. : 

Q Was she there in May? A Yes. She left some- 
times because she was feeling ill; she was just having a 
divorce and she also had to go to Zurich sometimes. . 

Q Was she there in June? A I should say yes. , 

Q Was she there in July? A That I can’t say) ex- 
actly, but in August I don’t think she was any more. 

Q What is your best recollection of when she left? 
What month? A I should say July, but I don’t know 
for certain. 


| 
® * * * ' 


BY MR. ALK: 
Q Shortly after you entered the employ of Mr. von 
der Heydt, will you tell us what if anything hap- 
366 pened with respect to a visit by the Swiss police. 
A Well, one day, about ten days after I had been 
working there, some gentlemen came into the office and 
Herr von der Heydt brought them to the office, and 
he said to Mrs. Kundert that these gentlemen would like 
to look through the correspondence and she should show 
them everything, and I would go on doing the normal 
work. 

Q And do you recall how long these gentlemen were 
on the premises? A No, I can’t say exactly, but in the 
office they were about two or three days. I did not pay 
much attention because I was new. 

Q When we talk about the office, would you mind 
describing just what the office consisted of? A Well, 
the office is in a small bungalow, next to the bungalow 
where Mr. von der Heydt lives, and do you want | me 
to describe the rooms? 


_ 
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Q I wish you would so that we get a background? 
A The sitting room of this bungalow is our office where 
we work and receive the people. There are three tables, 
two with typewriters, and one small one in the middle, 
and an old desk and a safe, and in the room next door 
there are the steel cabinets where you put down the 
correspondence. 

Q Will you tell us how many cabinets there were in 

1946 and if any change has taken place since that 
867 time. A No, there have always been three cab- 

inets with correspondence, and one cabinet with a 
register of the objects of art and with photographs, and 
two cabinets with old files of the Monte Verita S.a. And 
of the bookkeeping of the Monte Verita S. a. 

BY THE COURT: 

Q What was Mr. von der Heydt’s business? What 
kind of business was he in? A Well, actually he is not 
in a business except that he has a hotel and holiday 
houses which we let out, but the hotel is rented by a 
director and we just run the cottages. 

Q And that is all he does? A And then he collects 
art, or has collected art. 

Q That is all he does? A Yes, that is all. 

BY MR. ALK: 

Q You say that in the house that the office is in there 
is one room with three filing cabinets? A Yes. 

Q In that building, in that house, is there any other 
place where files or records are kept? A No. 

Q Will you describe for us the Baron’s study and 

library. A Well, the Baron’s study over at his 
368 house is just the same as the one where the office 

is next door, about 10 yards distance, and his 
study is—do I have to say all the furniture, what is in 
there? 

It has a writing desk and it has got an easy chair 
where Herr von der Heydt usually sits with his feet up 
and he can dictate because he has to rest a lot, and then 
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he has got a piano and then has got four steel cabinets 
on this wall and a small steel cabinet on the other side. 

Q How many cabinets are there in the room?) A 
Five; four in one row and a small one on the other side. 

Q In the study? A In the study, yes. 

Q How about the library? A In the library, which 
the next room is in the office house is our filing room, 
and there he has got all along the longer wall big shelves 
and a radio and a small table, and then there is a sort 
of little room joins which once used to be an open bal- 
cony and that has got two little empty tables, one I 
think is a little sort of desk. 

Q Is there any place in the library where —F are 
filed or kept? A Not that I know of. There is a 
wardrobe too, and a linen cupboard. 

Q Ana what is the wardrobe cupboard used for? 
369 A As far as I know, for linen and clothes. | 
Q When you speak about these houses, you say 
these are small houses? A Yes. 
* * a * ' 

Q How are these houses heated? A These houses 
have central heating with coal. 

Q Are there any furnaces or stoves in the houses 
themselves? A Well, they have central heating with 
oil in them, and there is a stove which was put in in ‘the 
wartime when we had not enough coal for central heat- 
ing, but that is not used now. 

Q When any files or papers are to be destroyed, either 
in the Baron’s house or in your office, how is that done? 
A Well, we have our waste paper boxes and we put them 
in there, and then we put from there, the man who does 
the cleaning up puts them in a sack and takes them: ‘Up 
to the hotel where they burn them. 

Q Are there no places in either house whens 
370 documents could be taken up and burned? A No. 
Q Coming back now to the visit of the Swiss 
officials in 1946, do you know whether any documents 
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or files were taken out of the place by these officials? 
A Yes, that is what they came for. 

Q Well, now, will you tell us what you saw? Tell 
us in your own words. A _ I didn’t pay much attention 
what they took with them because I wasn’t there; it was 
Mrs. Kundert. 

BY THE COURT: 

Q Did you see them go to the filing cabinet? A Yes, 
I did. 

Q Did they take files out? A Yes, and the former 
secretary, Mrs. Kundert, was sitting there and she gave 
them all; I think they were able to take them out, as 
much as I know. 

BY MR. ALK: 

Q Did they go to the files themselves? A I can’t 

say, because I wasn’t in that room. 

BY THE COURT: 

Q Then you don’t know whether they went to 

371 ~=the files or not. A Because Herr von der Heydt 

told Mrs. Kundert in my presence that they wanted 
to look through all the correspondence and take out what- 
ever they liked, and she should give it to them. 

BY MR. ALK: 

Q Do you know whether the Swiss officials went into 
the room where the files are? A Yes, I saw them. 

Q And did they come out with files? A Yes. They 
had their bags, you know. 

BY THE COURT: 

Q You saw them come out with their bags? A Yes, 
and they also came in with bags. 

Q Were the bags empty when they came in? A [I 
did not notice. 

Q What kind of bags are you talking about? Snuit- 
eases? A No, those briefcases. 

Q Briefcases? A Yes. 

BY MR. ALK: 
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Q Was any lst made, as far as you know, of the doc. 
uments which were taken by the Swiss officials? A ] 
have never seen one. 

Q Do you know whether any eatnedea! were 
372 ever returned by the Swiss officials? A I have 

never seen any coming in, but later on I happened 
to see a folder with S. V. S. on top. 
BY THE COURT: 
Q 8. V.S. T., wasn’t it? A Yes, 8S. V.S. T. 
BY MR. ALK: 

Q And what did those letters indicate to iat A 
Then I thought oh, this must be one of the folders that 
probably had been to the Swiss Compensation office: 

Q While the other secretary was still with Mr.; von 
der Heydt, who was in charge of the office? A Well, 
the other secretary, Mrs. Kundert. 

Q And when she left you took charge? A I did. I 
first continued alone, but I had help sometimes when I 
went on holidays, for instance. 

Q Will you tell us what was done with ieenna an 
that came to the office? How was correspondence han- 
dled? A Well, we are called to Herr von der Heydt 
for dictation into his study, when the post has arrived 
in the morning, or sometimes even before when he has 
something to write. 

And then he dictates us the letters. Sometimes they 

are answers to letters which had come in and 
373 sometimes they are a friendly letter. 

Q And after the dictation, what happens to 
the—suppose that it refers to a letter which has come 
in, what happens to that letter and to the carbon copy 
of the letter? A Then when a letter is written we take 
it over to his study, with a copy for signature, and then 
we go and fetch it back and mail the letter, and then in 
the evening we give him back all the copies if we have 
had to make any copies so that he can look them through 
again, and he returns them to the office next day, and 
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some of the letters or some of the copies and letters 

are to be filed, and then he usually puts an A on it with 

pencil, and those which are pending he puts an L on top. 
BY THE COURT: 

Q Those that are what? A L. 

Q What does the Lmean? A Current. I don’t know 
what you would call it in English. 

Q Pending? A Pending. 

BY MR. ALK: 
Q And when there is an A on the letter, what do 
you do with the letter? A Then we file it in the filing 
cabinet. 
374 Q Now will you tell us a little bit more about 
the method of filing. What kind of files do you 
have? A Well, we have thick files. If there is a lot 
of correspondence with somebody, we have a file for 
that person separate, and we have files which are marked 
alphabetically A, B, C, where we put in smaller files, 
just in between a sheet of paper, with the name on it. 

Q So that if you have one sheet of correspondence 
relating to a person and there is nothing else relating 
to that person, what do you do with that letter? A 
Then we would put it in its file. 

Q In what type of file? A In a small file. 

Q You mean where? A In the alphabetical file. 

Q But if there is more correspondence, as I under- 
stand it, you establish a separate file? A Yes. 

Q While you have been working for Mr. von der 
Heydt, what has been the practice with respect to the 
destruction or throwing away of parts of files? A Well, 
from time to time, when there is no more room in those 
three cabinets, or when it is getting so full and I see 

some folders which we hardly ever use, I ask Mr. von 
der Heydt if we couldn’t sort out some of those so 
375 that he wouldn’t have to get another cabinet, and 

then he says, when he isn’t too tired to bring him 
over some of the files which are blocking my drawers, 
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and then he says—he looks them through and some he 
gives back to me afterwards and sometimes he ‘keeps 
only part of them and gives me those which I can throw 
away. 

Q Do you follow any practice of going through the 
files at any certain period, after any period has gone 
by, or do you only do it when you need space? A. Yes, 
only when I need space. 

Q Do you recall in 1955, last year, do you iresall 
Mr. von der Heydt having received some questions or 
interrogatories from the United States to be answered 
by him? A Yes, but I don’t know if they came from 
the United States directly. 

Q Well, now, will you tell us what you resell with 
respect to those interrogatories? A Well, he said, as 
much as I remember, that he got the letter, this letter, 
from Herr Dr. Gutstein, and there are a lot of questions 
to be answered, and a lot of correspondence is marked 
on it which we have to look through or get out, and then 
he gave me the names which were on that long letter 
and I put them down on my stenobook, and then he sent 
me to go and fetch those folders, whichever I could find, 

ateording to my recollection. 
376 Q So what did you do? A So lI went! over 
to the office and picked out whatever I could find 
working along with those notes. 

Q Will you tell us just exactly, as best you rsincritbe, 
how you did it and what you did? A I had my steno- 
book and put it down on the table and took out folder 
after folder, and when I couldn’t get one I made a: mark 
at the back, an O, to show afterwards to Herr von der 
Heydt and that he hadn’t got a folder of that, and then 
I carried them over and he started to dictate the answers. 

Q Before we come to that, when you went through 
the files, did you go through the files on which there 
was a person’s name? Did you go through those: files? 
A Yes. 
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Q How about the alphabetical files? A Well, I also 
looked in the alphabetical files, and I think also there 
were other—we had one folder where it said ‘‘Banks’’ on 
top, and there were some small ones inside that. I 
brought those over to him. 

Q Were there any filing cabinets or other places where 
files were kept which are located in your office house 
that you did not examine? A No, I examined them all. 

Q And what did you do with the files that you 
377 found? A I brought them over to the study of 
Herr von der Heydt. 

Q When you got those files did you look into the in- 
dividual file or folder to see what documents there were 
in the folder? A No. 

Q As I understand it, when you saw a folder— A I 
wouldn’t have had time. 

Q Where did you bring the various folders after you 
had taken them out of your files? A I took them back 
to the filing cabinet and put them in again. 

Q After you took them from the files, what did you 
do with them? A I brought them over to the study of 
Herr von der Heydt. 

Q And did Mr. von der Heydt afterwards dictate some 
answers to the interrogatories? A Yes. 

Q After the answers to the interrogatories were pre- 
pared, and the interrogatories were signed, what if any- 
thing was done with those files? 

fe ? * * 
378 THE WITNESS: After the interrogatories 
were signed? Well, then I believe Herr von der 
Heydt had to take them to the notary. 
BY THE COURT: 

Q What became of the files? What happened to the 
files? A He gave them back to me. 

Q What did you do with them? A I went back to 
the office and put them into the cabinet, but I can’t say 
whether that was immediately or the next day. 
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BY MR. ALK: | 

Q Do you know whether you took back with you all 
of the files that you had brought to Mr. von der Heydt’ 8 
office? A I think so. 7 

Q But did you make a list? A No. 

Q Are you able to tell us positively whether 

379 you returned to the files in the office all of the 

folders which you had originally taken from the 

office? A I didn’t look them through; I just wanted to 

put them back again. There was a heap about like 
that (indicating). 

MR. ALK: The witness indicates about one foot. 

BY MR. ALK: 

Q Well, anyway, as far as the files that you did 
bring back to the office are concerned, what did you do 
ar those files? A I put them back in their plapes in 
the cabinet. 

Q Do you recall in February of 1956, do you ‘recall 
Mr. von der Heydt receiving a letter from Dr. Gutstein 
with regard to the production of certain files and ia 
in the United States? A Yes. | 
382 () Will you tell us what happened to Mr. von 

der Heydt shortly after his writing to Dr. Gutstein 
as per Plaintiffs’ Exhibit No. 13. A Herr vor der 
Heydt got ill in February. 

Q Do you know the exact date when Mr. von der 
Heydt became ill? A Well, it was about a day or two 
after we had written that letter. 

Q And what if anything do you know about his ill- 
ness? A First, I only tell you what I know by his 
housekeeper. She thought it was flu, and then his tem- 
perature didn’t want to go down, and so she called a 
doctor, and then he said it was pneumonia and he had 
to give him penicillin injections. | 

Q Who took care of Mr. von der Heydt during his 
illness? A Well, first it was his housekeeper, and who 
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is very good, and I remember that she was not feeling 
well herself, and I kept on telling her that she should 
get a nurse in, she couldn’t go on like that, looking after 
Herr von der Heydt and feeling ill herself, and one 
night I got a call from Herr von der Heydt by telephone, 
he called me over and said he had just rung up the 

doctor to look for a nurse because his housekeeper 
383 had to stay in bed or had to go to bed; she had a 

collapse, and then it was very difficult to get a 
nurse, but finally one came along, and we had to put 
a bed into the house. 

Q And where was the nurse’s bed placed? A We had 
to place it as near as possible to Herr von der Heydt’s 
bedroom, and we put it just outside his bedroom door, 
in his study. 

Q And do you know how long Mr. von der Heydt 
was ill? A I think he was in bed at least three weeks 
or four weeks; I don’t know exactly. 

Q Let me ask you first, while Mr. von der Heydt was 
il, was anything further done about sending these fold- 
ers to the United States? A No, because as soon as he 
had had the injections he couldn’t work any more, and 
he didn’t dictate any more letters, and the doctor also 
forbade him to answer the telephone. 

Q So will you tell us what happened when Mr. von 
der Heydt became better? A When he became better? 

Q Yes. A Then he went to Zurich soon after- 
384 wards, and I think he had a meeting with Herr 
Dr. Gutstein. 

Q And what happened when Mr. von der Heydt was 
in Zurich? A One morning he telephoned me that I 
must fish out of the cabinet a whole lot of files and send 
them to New York to Herr Moskovitz. 

Q How would you know which files to send? A He 
gave the names of the files on the phone. 

Q And did you take the names down? A Yes. 
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Q So what did you do? A Then I went to the cab- 
inet and got out all those files that I could find. ; 

Q Were you able to find all of the files for all of the 
names that Mr. von der Heydt had given you? A No, 
there were some which I could not find. 

Q What did you do with the files that you found? 
A I made two packages and sent them by air mail to 
Mr. Moskovitz in New York, and I wrote a letter to 
Herr Dr. Gutstein, I am just mailing the following | aes 
and I made a list in the letter. 

Q What is the next thing that happened that you can 
recall with respect to these ‘Hes, with respect to the pro- 

duction of files? A Sometime there was a let- 
385 ter or a call, I don’t remember, that they were 

not all the files which we had once said were here. 

May I ask you, when Mr. von der Heydt returned 
from Zurich, did you report to him what you had donet 
A Yes. 

Q Now what did you tell him, if you ne A 
Well, I told him that I hadn’t been able to find all those 
files. 

Q And what did Mr. von der Heydt tell you? A He 
said I should have another look in all the cabinets; and 
he would have another look, if he had by mistake kept 
something back, and I couldn’t find anything and he 
didn’t either. 

Q So what did you do? Where did you think ‘that 
the files might be? A I suggested that they might al- 
ready have been taken to Dr. Gutstein or sent to: ‘him 
some time ago. 

Q And did you get in touch with Dr. Gutstein? i i 
believe that Herr von der Heydt got in touch with: ‘him 
about it. | 

5 * e * ; 
386 Q Do you know whether Dr. Gutstein reported? 
A He said he hadn’t got them either. That I 
remember. 
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Q And so what was done? A So I thought we had 
better look again. I couldn’t find anything. 

Q What did you do—what did you and Mr. von der 
Heydt say about looking for the files again? A That 
they couldn’t have been blown out of the house and must 
be here, and he couldn’t remember having sent them 
away, and I said one or two of the files I remember 
having brought over originally last year but I didn’t know 
for certain; I couldn’t imagine where they had got to. 

Q So what did you do and what did Mr. von der 
Heydt say that he would do? A He said he would have 
another search and I had another search too. 

Q Where did you search? A I searched in the file 
of the cupboards. 

Q And that was in what building? A In the office 
building. 

Q Is there any place in that office building 
387 where files might be kept that you did not search? 
A No. 

Q Do you consider that you have made a thorough 
search of the office? A Yes, I have, yes. 

Q What did Mr. von der Heydt tell you with respect 
to a search that he would make? A He said he would 
look through his drawers if they had been left behind 
somewhere through his illness, or mislaid, and then I 
think one day or the next day, I can’t remember, he 
brought out those files. 

Q And what did he tell you as to where he had 
found the files? A He said quite by chance he saw them 
in the library. 

Q Did he mention where in the library? A No. 

Q And what was done with those files after they 
were found? A We sent them off directly, I think to 
Dr. Gutstein. 

Q Were you ever given any instruction to take any 
papers from any of the files which later were sent to the 
United States? A Take out letters? 
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Q Yes. A No. 
388 Q Did you remove and destroy any letters or 
other documents which were contained in ee 
folders that were sent to the United States? A poy 
didn’t. 

Q Did you ever participate in any action with Mr. 
von der Heydt for the removal and destruction of any 
papers which were in those files? A No, I didn’t. 

Q Did you ever see Mr. von der Heydt take out and 
destroy any papers which were in the files that were sent 
to the United States? A No, he did not. 

Q Customarily, when documents are taken out of files, 
what is done? A Sometimes I make a note that Ihave 
given letter of that date to Herr von der Heydt just for 
my personal remembrance. 

Q Have you in the course of going through the. files, 
which were established before you came to work for Mr. 
von der Heydt, have you ever seen any notes of; any 
kind relating to documents or correspondence being taken 
out of the file? A ves. 

389 Q * * * I show you these various piecés of 
paper which are marked from Exhibit 6 to Ex- 
hibit 11, and I ask you to examine them and to tell us 
what meaning you attach to them. A Well, I; was 
told when I started filing letters that when there; was 
a letter out, especially in this correspondence with Hol- 
land, that I was to put in a little slip of paper so’ that 
we wouldn’t eventually later on search for it for noth- 
ing, if there was one number missing of these letters. 
BY THE COURT: 
Q Is that in your handwriting? A No. 
Q Whose is it? A This is Herr von der Heydt’s 


handwriting. 
BY MR. ALK: 
Q ‘‘This’’ meaning Exhibit No. 6? A 6. 
390 BY THE COURT: 


Q What does it say? A Internationale Kunst- 
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vereeniging letter 42 of 2-4—that is April 1941, but that 
is put down in English. 

Q Does it say where the letter is? A As much as 
I can see, it is not the same pencil like this. It looks 
as if it was put in later on. 

Q It looks like it was put in later on? A Yes; it 
is 41. 

BY MR. ALK: 

Q 19417 A Yes. 

Q You are referring to either a number or a letter 
or something which appears to the right? A Yes. 

BY THE COURT: 

Q What is it she is referring to? What does it say? 
A It means letter 42 of 2-4-41 taken out. 

Q What is the part you say was added on later that 
isn’t the same? A This (indicating). 

Q How about this? A That is the same as this. 

Q But this is not? A This it seems to me is 
391 not but it may have been put down by the secre- 
tary next year; it doesn’t say which year. 

Q What is that? A I guess that this should mean 
the year. 

Q What is it? A 1941. 

eS & ez * 
396 Q Will you continue your examination? A Is 
this Exhibit 9? 

Q Exhibit 7. First tell us what the slip states. A 
The slip states that No. 74, 75, 76 are at Herr von der 
Heydt’s or at the Baron’s. 

Q Well, translate it exactly, if you can. A No. 74, 
75, 76, at the Baron’s. 

Q And in whose handwriting is the slip? A It seems 
to me to be the handwriting of the former secretary, but 
which former secretary, because there were two who 
had very much the same handwriting, for instance, Mrs. 
Kundert, as J have seen afterwards from postage books 
where she put down the mail going out, they were rather 
the same. 
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Q At least is it in your handwriting? It is 
397 not my handwriting. 

Q Or is it in Baron von der Heydt’s handwrit- 
ing? A Neither. 

Q Is it in the handwriting of any secretary who was 
working for the Baron after the secretary whom you 
mentioned left the employ, if you know? A I don’t 
think so. 

Q Will you go on to the next one, Exhibit 8? A ex. 
hibit 8 says, ‘‘Letter No. 41 from CINAC? then noth- 
ing and then ‘‘is at the Baron’s.’’ 

Q Now the words which you translate ‘‘is at the 
Baron’s’’ are those the words written in either a penal 
or ink? A ‘‘Is at the Baron’s’’ is in pencil. 

Q Can you identify whose handwriting that is? A. I 
can’t say which handwriting or which secretary it is. | 

Q But is that your handwriting? A No, it is e 
mine. It may be of Mrs. Kundert or one of the former 
secretaries whom I didn’t know. 

Q Is it the handwriting of Mr. von der Heydt? A 
No, it is not the handwriting of Mr. von der Heydt. | 

Q Will you look at Exhibit 9 and will you 

398 translate the exhibit. A ‘Referring Huyer letter 

the Baron has kept Nos. 77 and 78 of Huyer and 

No. 120 of our letter to Huyer kept back’’—did I say that 

already? Because it is the other way around—the sen- 

tence—and at the bottom there is the mark of Mrs. 
Kundert ‘‘K”. 

Q When you say that that is the mark of Mrs. Kun- 
dert, what do you mean by that? A Well, whoever of 
the secretaries made this slip usually put at the bottom 
her mark which we also use in the letters as reference. 
We usually put it at the bottom corner, and if it is:a 
letter which has been dictated by Herr von der Heydt 
we write first his H and for instance with Mrs.— 

Q His H? A ‘‘H’’ for Heydt, and the ‘‘K”’ for 
Kundert, and ‘‘A’’ for Ascona. 
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Q Was there any other secretary that you know of 
that used the initial ‘‘K’’? A No, because I know one 
former secretary had an ‘‘F’’ and another one an ‘‘N’’. 

Q Well, since you came to Mr. von der Heydt—since 
you entered Mr. von der Heydt’s employ was there any 
secretary other than Mrs. Kundert that used the initial 
““K’’?, A There is one who comes to do the taxation 

things like filling forms and sometimes writes a 
399 letter to the taxation authorities and she is called 
Nussbaumer, and she would have the mark “N”’’. 

Q And not ‘‘K’’? A No, and now the last two years 
or so she has also represented me during holiday time. 

Q But you say her mark is ‘‘N’’?? A ‘‘N”’, 

BY THE COURT: 

Q Whose mark is ‘‘O’’?? A That is my mark, and 
that is because as Herr von der Heydt’s mark is ‘‘H’’ 
and mine would be ‘‘H” too, it would be a confusion 
so we took my second letter of my name. 

BY MR. ALK: 

Q Was the note which is marked as Exhibit 9 typed 
by you? A No, this was not typed by me. It must 
have been typed by Mrs. Kundert. 

Q Do you have any reason to believe that the note 
was typed by anyone other than Mrs. Kundert? A No, 
I have not. There are even the numbers of the types are 
of her typewriter; those are different to my typewriter. 

Q Now, will you look at Plaintiff’s Exhibit No. 10 

and will you translate it? A ‘‘Referring Huyer 
400 Zandvoort our letter 113 is kept back by the 

Baron,’’ and the date is here 15-6-46—15th of 
June, 1946, and there is no mark who has typed this 
slip. 

Q Will you explain, or are you able from the typing 
to determine whether this was typed by you? A No, 
this was not typed by me. 

Q From your examination what is your opinion or 
your conclusion as to who typed the note, if you are able 
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to say? A: It may have been Mrs. Kundert. I think it 
must have been Mrs. Kundert because it was in June. 

Q Was this on the typewriter which you customarily 
use? A No. 

Q Are you able to tell? A Yes, that I can tell, but 
of course sometimes it happened, but very rarely, that 
I had to use her typewriter when mine was cleaned, but 
that was very rarely. 

Q How many typewriters are there? A iene | are 
two typewriters which are always used. We have got 
one in reserve. 

Q And you customarily use one, is that what I un- 
derstand? A Yes, because I have it always in a table 
where I can let it go down and put it away and I can 
be using that table with the typewriter which is: in 

it. ; 
401 Q Since Mrs. Kundert left who uses the otner 

typewriter? A This Mrs. Nussbaumer, who comes 
to fill in the forms, or when I am on holiday she usually 
uses that one too. 

Q Will you look at Plaintiff’s Exhibit 11 and will 
you translate it? A “Letter No. 119 is at the Baron’s.” 

Q Is there any way that you can determine when 
that note was made? It doesn’t appear to be dated’ as 
far as I can see. A No. 

Q Was the note made by you? A It may have bien 
made by me, but I am surprised that I didn’t put any 
mark underneath but I may have done it because I was 
new, or something; it was not customary to do it. | 

Q It was not customary to do what? A It was ens- 
tomary to put the mark on the bottom, but it wasn’t a 
mistake if it didn’t—you know, if we were in a hurry 
and we didn’t put the mark on. 

Q I would like to come back for a moment to the 
question of the removal or the destruction of records. 

My associates have called my attention that I phrased 
a question very badly to you, that I asked you whether 
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you had ever received any instructions to remove 
402 and destroy any documents from the files which 

were sent to the United States. I would like to 
break up that question. 

Did you ever receive any instructions to remove any 
documents from the files which later were sent to the 
United States? A No, never. 

Q Were you ever given any instructions to destroy 
any documents from the files which were later sent to 
the United States? A No, never. 

Q Were you ever given any instructions to destroy 
any files—not just a bit in a file but any file itself, which 
was listed in the questions which were answered by Mr. 
von der Heydt in his interrogatories? A No, never. 

Q Now, Miss Hofstetter, in the course of the ten 
years that you have been with Mr. von der Heydt have 
you had an opportunity of observing to state whether 
or not he maintained any books or records in Switzer- 


land? A If he kept any books? 

Q Yes. A Bookkeeping books? 

Q Yes. A As much as I know he didn’t keep any 
books. 


Q Well, will you tell us what you found out 
403 during the ten years of your employ with him with 
respect to any kind of books or records or ac- 
counts or bookkeeping records, or whatever word you 
would use to describe it, that were maintained by Mr. 
von der Heydt or on his behalf? A Well, we have got 
the bookkeeping for the Monte Verita S.A., which is the 
hotel and bungalows. 
Q Will you describe that? A They are not books. 
Q What are they? A They are bookkeeping sheets 
in a ledger. They are that kind of bookkeeping which 
you keep in what you call I think a ledger. 
Q They are loose leaf sheets? A Loose leaf sheets. 
Q And what are done with those sheets? A Well, 
at the end of the year or the beginning of the next year 
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we make the balance sheet, and we have to do that for 
taxation anyhow, and then when the year is finished and 
the balance sheet is made and each account is closed 
then we put them away in envelopes and store them in 
one of the cabinets. 

Q What do those records, so that this record is dean 
what do they relate to? A Well, that is a very com- 

plicated thing. They relate to the bank account 
404 which the Monte Verita S.A. has and the postal 

check account and the cash box account and then 
all the different accounts, for instance, marked various 
expenses where we put down postage stamps and then 
we have an account “Repairs;” and an account “Tele- 
phone”; “Wages;” oh, there are a whole lot of things. 

Q Did you keep records of the operations of | the 
hotel itself? A No, not actually of the running of! the 
hotel because the hotel is leased by a director, Bel we 
have nothing to do for instance with getting in of food 
or getting in the guests, but we have to decide about) the 
repairs or about buying new linen or cutlery and things 
like that. 

Q Who made the entries in these loose leaf sheets 
while you were there? A I do them. 

Q Do you ever recall in the ten years that you nee 
been employed by Mr. von der Heydt making any entry 
in those sheets which related to anything outside of the 
hotel, or rather outside of this society which you men- 
tioned? A No, we couldn’t do that even if we wanted 
to, because of the taxation authorities. 

Q Was there anything else, any other records that 
you keep? A Yes. There is one sheet which is con- 

cerning the private account of the Baron at the 
405 Union Bank in Locarno where we just check down 

what is taken out and gone in so as to compare 
it with the account sheet which we get from the naa 
at the end of the year. 

Q And what happens to those sheets? A Those 
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sheets, when the year is gone, we usually destroy them 
when there is no difference between the bank’s and ours. 

Q Other than that, have you seen anything else in 
the ten years of your employ by Mr. von der Heydt 
which could be characterized as books, records, account- 
ing papers, bookkeeping books or any other term of 
that character? A No, nothing, unless perhaps slips or 
notes which Herr von der Heydt makes when he has 
spoken with somebody, you know, for memorizing, but 
hasn’t had that in my office. I only see that he some- 
times makes those notes. 

Q Have you ever seen anything which might con- 
ceivably be called private books? A Private books? 

Q Yes. A No. 

Q Do you recall some time in 1955 sending some pa- 
pers to Professor Russel in Amsterdam? A I seem to 
remember sending him some time a big envelope with 
some correspondence. 

Q By a big envelope what do you mean? A 
406 Well, not the usual one where you put just one 
sheet in—a big yellow one. 

Q Would you describe it as an envelope or would 
you describe it as a package, or what is the best way to 
describe it? A It is an envelope. 

Q Itis an envelope? A Yes. 

Q And all the documents that you sent went in this 
envelope? A ‘Yes. 

Q Do you by chance remember whether you had to 
tie this envelope? A It was sometimes my custom, if I 
have a heavy envelope, that I do put a string around it, 
especially if it goes abroad because I think in the mail 
it might be get broken and something might slip out. 

Q Do you know whether you did that in this case? 
A It is possible; I can’t remember exactly. 

Q Did you before sending these papers to Professor 
Russel make a list of the papers which you sent? A 
No, I did not. 
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Q Will you tell us or are you able to tell us the 
dates of the various letters which were sent to 
407 Professor Russel? A I ean’t say. 


CROSS EXAMINATION 


BY MR. BAUM: 

Q Miss Hoffstetter, I believe you testified that you 
came to work for Baron von der Heydt in April, aed 
A No, in March, the 3rd of March. 

Q And that when you came there shaves was 
408 another secretary known as Miss Kundert? A 
Mrs. Kundert. 

Q And she stayed, as far as you could ramnatither, 
until about July, is that correct? A June or a I 
believe. 

Q And after that were you the only —— A 
The only permanent secretary except for holiday times. 

Q Who was Miss Giulia Malvestiti? 

THE COURT: Who was she? 

A Well, Miss Malvestiti, I hadn’t thought of her 
because she was not a secretary. She just came in about 
twice a week to make bills for electricity for the people 
who lived in the chalets. She was employed by the In- 
formation Office of Ascona, and she was a poor girl and 
had a very low pay and so the Monte Veritas S.A. 
thought they would give her a little job extra, andishe 
came in and sometimes wrote an Italian letter, if we ‘had 
any, for us, or as I say she made out little bills. _ 

At lunch time she came; she didn’t come when we were 
working there. 

Q She was a poor girl whom the Baron was helping? 
A Yes. 

Q Wasn’t she the second secretary? A No, she was 

not a secretary. 
409 Q Wasn’t she the only one other than Bes 
von der Heydt who was authorized to open ‘his 
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safe? A The only one? Why I can’t say if she was 

authorized or not. 

410 THE COURT: This letter (Defendant’s Ex- 
hibit 37) says “I have authorized my second secre- 
tary.” 

411 THE WITNESS: I didn’t know that she would 
have been called the second secretary. 

THE COURT: All right. 

MR. BAUM: I offer Defendants’ Exhibit No. 37 in 
evidence, Your Honor. 

MR. ALK: No objection. 

THE COURT: Of what value is it? 

MR. BAUM: To impeach the witness, Your Honor. 
She has testified she was the only secretary and here is 
a secretary who was not only the second secretary but 
who was authorized to open the safe. 

THE COURT: She said she didn’t know she was the 
second secretary. How is that impeaching if she didn’t 
know? 

MR. BAUM: If Your Honor please, after having 
worked for ten years I asked her wasn’t this woman the 
only one who was authorized to open the safe. 

THE COURT: She is not talking about safes which 
are in the office, is she? 

MR. BAUM: I don’t know what that second para- 
graph refers to, Your Honor; it isn’t clear. It probably 
refers to the safe deposit box in the bank, 

THE COURT: That’s what it says. He can only be 
referring to the safe deposit box. 

MR. BAUM: I think that is probably right, Your 

Honor. 
412 THE COURT: It may be admitted, but I am 
placing no value on it. 
e e e * 
BY MR. BAUM: 
Q How long did Miss Malvestiti work for Baron von 





SIT A 


der Heydt, Miss Hofstetter? A She worked as long 
as she was at that Information Office in Ascona, and that 
was about—I couldn’t exactly tell the year. 

Q Can you say approximately? A Six years ago 
she has left Ascona—or at least she is working in Locarno 
and since then she couldn’t come any more. 

Q Was she working there when you came in there in 
19467 A As I have said she came sometimes at lunch 
time to take some little jobs. ! | 

Q Was she coming there before you came? A Yes. 

Q Do you know how long before? A No, I cox 
know, but she was just worked for the company. | 

Q For which company? A For the Monte 
413 Verita Company. | 
Q That is the hotel company? A Yes. | 

Q Miss Hofstetter, you testified that your office was 
in what I believe you said was a bungalow, and that 
Mr. von der Heydt had an adjoining bungalow in which 
he had a study and a library. A Yes. | 

* 

Q In the room next to the office you said there were, 

I don’t know how many file cabinets; could you tell me 
again, please? A In his study? 

414 Q No. I am saying in the room next to the 
office in your bungalow. A There are three cor- 

respondence cabinets, and one for art things, and two for 

bookkeeping things. 

Q And in his study in the other bungalow I etiave 
you said there were five more file cabinets, is that nage 
A Yes. 

Q And none in the library? A No, but there are 
wall cupboards. 

Q Pardon? A In the library there are built-in wall 
cupboards, not steel cabinets. 

Q Were there papers in those? A As much as I 
know, no. 

Q What was kept in those? A Linen anit _the 
Baron’s clothes. 
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Q Did you have anything to do with the files that 
were in Mr. von der Heydt’s study? A No, I didn’t 
have anything to do except sometimes take out a folder 
of the taxation and take it over to the office. 

Q Did you ever file papers in the files in the cabinets 
in Mr. von der Heydt’s study? A No. 

Q Did you ever arrange the files in those cab- 
415 inets? A No, I didn’t. 

Q Do you know which files were kept in the 
study? A Well, I know that in one cabinet he has got 
folders with letters of his loans to museums and he has 
got two ledgers with cards which relate to the objects 
of art, and he has got in another cabinet a lot of folders 
with photographs of the objects, and in one cabinet he 
has got tiny little Chinese things which he gives as 
presents sometimes, and the other cabinet has the tax- 
ation folders. 

Q How do you know what is in these file cabinets, 
Miss Hofstetter? A Because they are quite near my 
table where I take down dictation, and if we have to 
write something say to a museum it happens sometimes 
that I have to get out that folder to show it to him. 

Q I believe you testified, Miss Hofstetter, that some 
time after you came to work for Mr. von der Heydt in 
1946 some Swiss officials came to the office and went into 
the room adjoining your office where the file cabinets 
were, is that correct? A Yes, that is true. 

Q And did you also testify you didn’t pay very much 
attention to them? A I saw them coming in. 

Q To what they did, I should say. A And I 
416 only know that the Baron brought these two gen- 

tlemen in and told Mrs. Kundert and me, these 
two gentlemen come from the authorities and they want 
to look into the correspondence, and they can take out 
whatever they like. 

Q And they came with brief-cases, is that correct? 
A Yes. 
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Q And they left with brief-cases? A Yes. | 

Q Do you know what was inside their brief-cases 
either when they came or when they left? A I don’t 
know what was inside. 

Q Do you know that they took any files whatsoever! 
A Well, they must have done it. ! 

Q Why? A Because Mrs. Kundert said so. . 

Q Did they tell you that they took any files? - No, 
they did not. 

Q Did you actually see them looking at any files? A 
Yes, I did, when I had to go to the file cabinet’ to get 
something which I needed. 

Q And what agency of the Swiss Government did 
these officials represent? A As much as I remember, 
one gentleman was from the Swiss Compensation Office 

and the other one was from the Federal Police. 
417 Q Did these Swiss officials leave in the office 

any list of any documents they may have taken 
out then? A I have never seen one. 

Q Did you find after they had been there that cer- 
tain folders were missing? A Yes, I did notice that. 

Q Can you tell me which ones? A I can’t tell you 
which ones because I was so new that I didn’t event know 
what folders had been there before. 

Q You just said, Miss Hofstetter, that you btiead 
that some were missing. A ‘Yes, because there were 
clips in the drawers. 

Q But you don’t know what was in those list A 
No. 

Q Did you testify that as far as you know files were 
returned at any later date by the Swiss officials? A I 
believe some files must have been returned some: time 
because I once or twice saw just when I went to get out 
something else that there were some files marked with 
pencil “S.V.S.T.” 

Q And 8.V.S.T. stands for what is in German Swiss 
Compensation Office? A Yes, 
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Q Did you see these files come back at any time 
418 during the ten years you have been working there? 
A No, I didn’t. 

Q Could files have been returned without your know- 
ing it? A Yes. 

Q How. A Well, they may have been put in by 
somebody who represented me in the holiday time, but 
that’s most rather unlikely because they usually keep 
back the correspondence which had been done while I 
was away so I could have a look at them when I come 
back. 

Q And could files have been returned to Mr. von der 
Heydt and put in his study without your knowing it? 
A Into Herr von der Heydt’s study? 

Q In the cabinet in the study. A That might be 
possible. 

Q In other words, you didn’t regularly go through 
those file cabinets to see what was in them, the ones in 
his study? A No. 

Q In the ten years you have been working for Mr. 
von der Heydt have you ever typed for him a letter to 
the Swiss Police or any other Swiss agency requesting 
that the documents be returned—the documents which 
they may have taken be returned? A I don’t think 

Herr von der Heydt did that directly but through 
419 his lawyer. 
Q When was that? A Well, this year, I think. 

Q You mean by that Dr. Treadwell? A Yes. 

Q Coming to the file cabinets in the room next to 
what you call the office, who put papers in those files 
when they were to be filed? A Who put papers? 

Q Who actually put the papers in the folders when 
they were to be put in there? A Well, usually I while 
I was there. 

Q In other words, in accordance with your testimony 
yesterday, when a letter came in and Baron von der 
Heydt dictated an answer and he signed it and then a 
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copy was put in the file if it was marked “A”? A Yes. 

Q And “A” stands for the German word for ile does 
it not? A Yes, 

Q Who filed the papers in the cabinet in Mr. von der 
Heydt’s study? A Well, he himself, but they weren’t 
really files; I mean not like the ones in the office.) 

Q Did Mr. von der Heydt ever himself go di- 
420 rectly to the files in the room adjoining yom of- 

fice and take out files? A No. 

Q Coming to the year 1955, Miss Hofstetter, I believe 
you testified that when the interrogatories from the De- 
partment of Justice came in Mr. von der Heydt told you 
to get certain files and to bring them to his study, am J 
correct? A Yes. | 

Q And you did that? A Yes, I did that. ! 

Q And you didn’t make any list of the ones? A No. 

Q Do you remember the names of any of those folders 
that you brought to his study? A Niederrheinische— 
there were a whole lot of those which were mentioned in 
the interrogatories. 

Q Was one of them for von Stohrer? A Yee, 

Q Was one of them Bank voor Handel? A Ir tank 
SO, yes. 

Q Did you leave them with Mr. von der Heydt j in his 
study after you brought them there? A Yes, I left 
them but I can’t say how long because we had to answer 
the interrogatories. 

Q Well, whether it was one day or several days 
421 you don’t remember? A No. 

Q But whatever it was, some time later Mr. 
von der Heydt gave them back to you and told you to 
put them back in the files? A Yes. 

Q And did you check to see whether the folders which 
he gave back to you to put back in the files were the 
same ones as those which you had brought to him? A 
No, I didn’t check but I gathered that they were. | 

Q And that was at about the beginning of August, 
1955, wasn’t it? A Yes. 
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Q You didn’t put all those folders back in the files, 
did you? A All those which I took back to the office I 
put back into the cabinet. 

Q What happened to the folder of his correspondence 
with Professor Russel? Wasn’t that one of them that 
you had brought to his study? A Probably. 

Q Did you put that one back in the files? A I can’t 
tell you because I didn’t check them. 

Q Didn’t you send them to Professor Russel on 
422 August 5,1955? A Oh, that small one—well, then 
I must have put that one back. 

Q You put it back? A In August. 

Q In August you sent it to Professor Russel, did 
you not? A I don’t know if it was in August. 

Q You remember sending it to Professor Russel at 
some time, and do you remember typing a letter to Pro- 
fessor Russel saying on behalf of Baron von der Heydt 
that you were sending this to him? A I believe I did. 

Q I show you a document marked Defendant’s Ex- 
hibit No. 9, and ask you if that is a letter which you 
typed for Mr. von der Heydt to Professor Russel? 

* * * & 


A. (After reading exhibit) Yes, I did write this letter. 
Q I notice that this letter doesn’t have any initial 
on the bottom. Do you identify it from the typing? A 
No; perhaps I forgot it in a hurry, but it is my writing 
and also the way I arrange this (indicating). 
423 Q Do you have any recollection, Miss Hofstet- 
ter, of this file being returned to you or to the 
office at any time after August, 1955? A These letters 
which have then been sent to Herr Russel? 
Q Thatisright. A No. 
Q Did you write any other letters for Baron von der 
Heydt to Professor Russel about that folder? A No. 
Q Never? Not this year? A Well, we wrote that 
he is to show everything. 
Q Now, Miss Hofstetter, I believe that you identified 
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a letter which is Plaintiff’s Exhibit No. 12, I think from 
Dr. Gutstein to Mr. von der Heydt, dated February 25, 
1956, and then a reply which Mr. von der Heydt dic- 
tated to you to answer Dr. Gutstein on February 26, 
1956. A Yes. 

Q And those letters were about complying with this 
court order and producing the documents? A Yes. 

Q And you had prepared translations of those yes- 
terday? A “Yes. 

Q Now, Miss Hofstetter, were any other itera 

424 exchanged between Baron von der Heydt and Dr. 

Gutstein about production of documents either be- 

fore or after February 25, 1956? A Before or after? 

It seems to me that we wrote letters to show—that Pro- 

fessor Russel should show the letters, but I think that 
was after February. 

Q How about before February? A I believe we 
even sent once a telegram. 

Q Did you ever write any letters to Dr. Gutstein for 
Mr. von der Heydt in which there was discussed the 
question of whether documents should be shown to the 
Department of Justice or not, and if so, which ones? A 
Well, I think right at the beginning there was the dis- 
cussion whether everything should be shown or only part 
so as not to make the things too long. 

Q And you have a file in your office, do you alot, of 
correspondence between Mr. von der Heydt and Dr. Gut- 
stein? A Yes. 

Q Have you brought it to the United States or has 
Mr. von der Heydt brought it to the United States? A 
No. 

Q It is still there? A It is still there. 

Q You also have a file, do you not, of corre- 

425 spondence with Mr. Moskovitz? A Well, we have 

in the file of Dr. Gutstein a tiny sheet of paper 

folded up and perhaps one or two copies of letters which 
went directly to Mr. Moskovitz, | 
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Q Miss Hofstetter, in the document which is Plain- 
tiff’s Exhibit No. 13, which you wrote for Mr. von der 
Heydt, you wrote that he was instructing Professor Rus- 
sel and Niederrheinische Bank, Fides, and the Union 
Bank to produce documents, isn’t that correct? A Yet. 

Q At the same time, Miss Hofstetter, did he give you 
any instructions to take any folders out of his files and 
send them to New York or to Washington? A Out of 
his files in his house? 

Q In his house or in the office. A Well, in the office, 


yes. 

Q In February, 1956? A No, I think it was later, 
after his illness. : 

Q It was in April, wasn’t it? A Yes. 

Q So that he didn’t give you any instructions about 
his own files, is that right? A Well, he hadn’t any of 

his own. 
426 Q Well, they were in the office. A In the 
office, yes. 

Q Aren’t they his? A Yes, I understood you meant 
in his house. 

Q For the moment I am not trying to make a point 
of where they are—I will tell you when I am—but when 
I say “his” I mean in either bungalow, it wouldn’t mat- 
ter. A Yes, I understand. 

Q So it was in April that Mr. von der Heydt, when 
he recovered from his illness, directed you to take out 
some files and send them to Mr. Moskovitz, isn’t that 
correct? A Yes. 

Q And in April you typed and sent for him a letter 
sending those files, isn’t that also correct? A Yes. 

Q And you had them all listed? A Yes. 

Q When Mr. von der Heydt told you to send those 
files to Mr. Moskovitz, did he tell you anything about 
which dates the files were to cover? A Whatever I 
could find of the years 1939 to 1946. 
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Q 1939 to 19467 A ‘Yes—no, to the end of 1945, 
really. 

Q And Plaintiff’s Exhibit 1-A is a photostat of the 

letter which you typed and signed, is it not? A 
427 Yes. 

Q And all those files listed on there, are — 
any covering the period from 1939 to 1945? A No— 
well, there is; there is one down here. 

Q Which starts in 1945? A That is correct; there 
is only this one. 

Q And there is one RES-Immobiles, 1938- 1939. A 
Yes. 

Q Was it in April that you testified that you coulda’ 
find all the files that Mr. von der Heydt told you to 
look up? A _ Yes, 

Q I wasn’t sure when that happened. Was it at this 
time when you wrote this letter? A Yes, because I re- 
member that I had a slip of paper where I had put down 
the names which he gave me through the telephone, and 
then I couldn’t find them all, and I sent for the time 
being all those I had found. 

Q Which ones couldn’t you find, Miss Hofstetter? A 
I ecouldn’t say now. 

Q You have no recollection? A I think one was von 
Stohrer, but now I see that there was one here, bit 
there may have been two, of course. 

Q Before you sent these folders in April dia 
428 you look inside them? A No. 

Q How do you know which dates they covered? 
Just from the outside? A Yes. 

Q You also testified, I believe, and please sore me 
if I am in error, that you thought Dr. Gutstein might 
have some of those that were missing, is that right? A 
That is what we said when we talked about it and when 
I had looked again and when Herr von der Heydt had 
also looked about his things. 

Q And did Dr. Gutstein ever tell you that he didn’t 
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have any files? A He probably told Herr von der 
Heydt. 

Q You said yesterday, I believe, and please correct 
me if it is not correct, that Dr. Gutstein reported that 
he had no files. A “Yes. 

Q Did he report that to you? A Not to me di- 
rectly, I don’t believe, sir. 

Q Did Dr. Gutstein ever come to the office in Ascona 
while you were there? A No, I don’t know him person- 
ally. 

Q Did you ever send him any files? Did you ever 

send any files to Dr. Gutstein in Zurich? A _ Yes, 
429 we did some time, but a long time ago—I mean not 

this year. 

Not this year? How long ago? A Except this 
package that we found later on. 

Q That was sent to Dr. Gutstein? A Yes. 

Q Not directly to Mr. Moskovitz? A No. 

Q In April, Miss Hofstetter, you sent over a folder 
von Stohrer. Do you recall that in that folder there 
was nothing except a small piece of paper approximately 
three or four inches in width which said “The contents 
of this folder were destroyed when Ambassador von 
Stohrer died around 1953”? 

Do you remember that? A I think so. 

Q Did you type that little slip of paper, Miss Hofstet- 
ter? A I really couldn’t say exactly now, because I 
didn’t pay much attention to it. 

Q I was translating from memory; the slip says, if 
I may correct the record, “Letters destroyed: when Mr. 
von Stohrer died in approximately 1950.” A Yes, I 
wrote that, I think. 

Q You wrote that? A Yes. 

Q Then later in May or June, whenever it was, 
430 you found another folder of von Stohrer, did you 
not? A Yes. 

Q Where did you find that one? A Well, that must 
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have been in a drawer where very old things were put 
down—not in current ones. 

Q It contained letters to and from Mr. von Stohrer, 
didn’t it? A I didn’t look inside it. 

Q That was one of the folders you sent to Dr. Gut- 
stein—I don’t mean this one you have before you; I mean 
the second one which had some letters in it, the one you 
found later. A The one I found later? 

Q Didn’t you send that to Dr. Gutstein in May or 
June? A “Yes. 

Q Did you learn also that one of the folders you 
list in your letter of April 17, 1956, was a folder marked 
Bank voor Handel, which was completely empty? A I 
think so, but I don’t know if it was empty or not; I 
couldn’t recall. 

Q Did Baron von der Heydt tell you to send the + yon 
Stohrer folder with that slip in it and the other folder 
empty? A He didn’t say it that way; he just gave me 

the whole bundle he found and said, Will a 
431 please send them to Dr. Gutstein? 
Q You say he found them? They were in the 
files in your bungalow, were they nots 

This handwritten notation is your label “v. Stohrer”? 

A Yes. 
* * * * 

Q Where did you find this folder? A In the file. 

Q In the file cabinet in the office? A Yes. 

Q And when you found it did vou say to Mr. von der 
Heydt, am I supposed to send a file which has nothing i in 
it? A No. 

Q ‘You just sent it? A No, they wanted to send 
them as they were asked for. 

Q And did you testify yesterday that some: of 
432 the files that were sent later in Mav or June were 
found in Mr. von der Hevdt’s bungalow? A Yes. 

Q I think you said in the library, am I correct? A 
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Well, he told me when he had found them and when I 
came to dictation he said I found those files now in the 
library, because we had been searching for them every- 
where. 

Q Mr. Alk asked you yesterday about how you kept 
the files, and you said that certain bulky files you kept 
one way and the small files you would keep in an alpha- 
betical file? A Yes. 

Q Some of these files were fairly bulky, were they 
not? A Yes. 

Q Like the Union Bank and Thyssen Bank? A Yes. 
As long as they contained more than one year they must 
have been rather thick. 

Q When you came to files like von Stohrer or Bank 
voor Handel weren’t all the folders relating to those 
persons or companies kept in one place? A All those 
folders? 

Q I don’t think you understand me. 

If you had more than one folder for Mr. von Stohrer 

weren’t all the folders relating to Mr. von Stohrer 
433 kept in the same place, one next to the other? 
THE COURT: If they were current they were. 
BY MR. BAUM: 

Q And if they weren’t they wouldn’t be? A “Yes. 
The older ones were put away in a lower drawer, but 
also one of those three closets— 

Q You said “closets”. Do you mean files cabinets? 
A Yes, and the current ones were kept where we open 
every day. 

Q In other words, you put the older ones down in a 
bottom drawer? A _ “Yes. 

Q But you knew that older files were in that bottom 
drawer? A Yes. 

Q And in that bottom drawer how were they ar- 
ranged? A Also alphabetically. 

Q When telephone calls came to Baron von der Hevdt 
did they come through your office? A Well, it is the 
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custom that in the morning when I am at the office I 
take up the calls, and if there is something for Herr: von 
der Heydt privately he gets it, and if it is for the com- 
pany I answer it, and in the afternoon because I some- 
times have to go and look after the little houses, or so, 

Herr von der Heydt’s housekeeper answers the 
434 telephone, and if it is for the office, for the com- 

pany, or Society, she passes it on to me, and also 
if it is something about correspondence, which aie of 
course, doesn’t know. 

Q Just so that we understand it completely, dp [ 
understand that your bungalow and Mr. von der Heydt’s 
bungalow are connected by telephone? A Yes, Ale a 
house telephone. 

Q That is a separate telephone? A That is one: you 
can just pick up and talk to him. | 

Q In another bungalow? A Yes. 

Q When a call comes from an outside person it rings 
in your office? A Yes, 

Q And if it is for Herr von der Heydt he has splat 
we call an extension telephone which he can pick up and 
talk to the same person? A Yes. 

Q In February, 1956, do you remember receiving a 
number of phone calls from Professor Russel in Amster- 
dam in which he requested that he be permitted to speak 
to Baron von der Heydt urgently? A Yes—I don't 
know if a number of them. 

Q Well, were there more than one? A I coulda’ 

recall. 
435 Q Did Baron von der Heydt speak to him? A 
I don’t know, but I know that when he was ill, 
and that was soon after February 26, he wasn’t able to 
pick up the telephone. 

Q When he was ill he was not permitted to answer 
the teephone? A No. 

Q But before he became sick were there any cok 
ealls? A It is quite possible but I don’t remember. 





590 A 


Q You don’t remember? A No. 

Q I think you said that after Mr. von der Heydt re- 
covered from his illness he went to Zurich? A Yes. 

Q Did he also go to Germany, Miss Hofstetter? A 
I believe at that time he had to go to Dusseldorf. 

Q He also went to Frankfurt, did he not? A Well, 
he went by plane to Frankfurt; that is all I know. 

s 2s * s 


Q Do you know how long he stayed in Frankfurt? A 
Not long, because he came back immediately after- 
wards. 
436 Q How long was he in Germany altogether? 
* e * s 


I mean right after his illness? That’s the only time I 
am asking you about. A About three or four days 
probably, but I could look it up in my pocket-book, I 
believe. 

Q I believe you testified, Miss Hofstetter, that it was 
your practice, or you were instructed, I don’t remember 
which, that when papers were taken out of files you put 
slips in indicating that the paper had been taken out, 
is that correct? A Yes, taken out and not come back. 

Q So that when you looked in the file you could see 
from the slip that this paper was out? A Yes. 

Q Are there slips, Miss Hofstetter, in any of the files 
except the correspondence file with Mr. Huyer. A Yes, 
there are. 

Q Were there such slips in the Union Bank file? A 
There may be, yes. 

Q Were there such slips in the Niederrheinische Bank 
file? A JI can’t remember because I didn’t have much 
correspondence with Niederrheinische Bank. 

Q Whether you had correspondence or not, if 
437 you would take out a piece of paper you would, 
as you said, put a slip in it? A Yes. 

Q Were there any slips put in the Thyssen Bank 
filles? A I don’t know. 
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Q Isn’t it the truth, Miss Hofstetter, that of all the 
folders you sent from Mr. von der Heydt’s office to Mr. 
Moskovitz or to Dr. Gutstein, the only one which con- 
tained such slips were the ones relating to correspond- 
ence with Mr. Huyer? A I didn’t look through them, 
but that is quite true, that we had many slips there, 
and for that reason we tried not to forget putting in 
slips like in other folders. I couldn’t say that we put in 
a slip each time, but there it was more important be- 
cause since the war, or during the war, they started 
numbering those letters because sometimes letters got 
lost in the mail and then when I came to work there I 
continued that habit, but I think it wouldn’t have been 
necessary right now. 

Q Did you ever suggest to Baron von Heydt that 
slips should also be put in the files to indicate which 
ones had been taken out by the Swiss officials? A | _ That 
I suggested that? 

Q Yes. A No. 3 
438 Q Did he ever suggest it to you or instruct you 
to do that? A I could not remember. : 

Q You testified that from time to time you would 
throw some papers in the wastebasket? A Yes. | 

Q Do you have any recollection of having destroyed 
any papers relating to Ambassador von Stobrert A 
No—Yes, when he had died. 

Q What papers did you destroy then? A I eouldn’t 
say, just those correspondence copies and things. © 


Q The current correspondence? A Yes. 
* * * * 


You took some files from your file cabinets to Mr. von 
der Heydt’s study and later you brought them ary A 
Yes. 

Q You don’t know, do you, whether fies! ‘ones 
439 you brought back were all of the ones you’ had 
taken to the study? A No, I don’t know 
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440 GEORGE MARIE GABRIEL HENRI RUSSEL 


was called as a witness by the plaintiffs, and being first 
duly sworn, testified, through the interpreter, Peter Kor- 


teweg, as follows: 
@ a s * 


441 DIRECT EXAMINATION 


BY MR. MOSKOVITZ: 

Q Would you please state your full name and ad- 
dress? A Russel, George Marie Gabriel Henri. I live 
in Willemsparkweg 205, Amsterdam. 

Q Would you also state the address of your office? 
A Leidsegracht, No. 13-15. 

Q Is that Amsterdam? A Amsterdam. 

Q Will you please state your age? A 65 years old. 

Q Will you please state your occupation? A Pro- 

fessor at a university; solicitor; and tax expert. 
442 Q Are you familiar with the affairs of the In- 

ternationale Kunstvereeniging and the von der 
Heydt’s Bank of Zandvoort? A Only insofar as it has 
to do with tax affairs. 

Q Could you tell us about the relationship between 
the von der Heydt’s Bank in Zandvoort and the Inter- 
nationale Kunstvereeniging? A von der Heydt’s Bank 
was the shareholder of the Kunstvereeniging. Only re- 
cently I found this out. 

% s & e 

Q As of what date was this true? A Probably right 
from the beginning of the start of the Internationale 
Kunstvereeniging, but absolutely sure I don’t know. 

Q Until about what year did this condition last? A 
Until the liquidation on December 30, 1942, of the bank. 

Q And what happened then? A Then the shares of 

the Internationale Kunstvereeniging are trans- 
443 ferred by the bank to Mr. von der Heydt, for him- 
self or for himself and others. 
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Q And what happened, if you know, to the shares of 
the bank? A The shares of the bank are paid’ back 
by the bank because the bank paid back the capital of 
the bank to the shareholder. 

Q And what happened to the assets of the bank over 
and above the capital? A There were no assets over 
and above the capital. 

The bank had a million nominal shares, but only 4 some- 
what more than 900,000 assets minus liabilities. 

Q And what happened to that? A The bank has 
the assets transferred to the Internationale Kunstve- 
reeniging. 

Q And what happened to the liabilities? A They 
also were transferred to the Internationale Kunstveree- 
niging. By the liquidation the bank had 916,000 guilders 
claim on the Kunstvereeniging. 

Q And then what happened to the bank? A ‘The 
bank transferred the claim of 916,000 guilders to its; own 
shareholders by giving back the shares to the bank. 

Q Then what happened to the bank itself? 

THE COURT: Is this the Union Bank of Switzer- 
land? 

MR. MOSKOVITZ: No. This is the von der 
444 Heydt’s Bank in Zandvoort. 

THE COURT: The von der Heydt’s Bank in 
Zandvoort? 

MR. MOSKOVITZ: Zandvoort is a small town out- 
side of Amsterdam in Holland. 

THE COURT: What is the purpose of all this? 

MR. MOSKOVITZ: You Honor, one of the conten- 
tions here in this motion is that certain records of the 
von der Heydt’s Bank and of the Internationale Kunst- 
vereeniging were not delivered to the Government, ‘and 
it is one of the matters upon which they predicate the 
motion to dismiss. 

THE COURT: If you have records that ought to be 
here I don’t care what they did with all the assets a 
liabilities. 
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MR. MOSKOVITZ: I am trying not to put answers 
in the witness’s mouth. I want to get to that as quickly 
as possible, Your Honor. 

THE COURT: All right. 

MR. MOSKOVITZ: And I don’t want to be accused 
of leading the witness, Your Honor. I can’t ask ques- 
tions except in this way. 

THE COURT: Does the witness know who owned all 
the shares of the Internationale Kunstvereeniging? 

THE WITNESS: No, I don’t know that. 

THE COURT: He does not know who owns all the 

stock? 
445 THE WITNESS: No, only in December, 1955 
von der Heydt wrote me that he was the owner of 
the shares. 

THE COURT: Did he write von der Heydt in De- 
cember 1955 “I have never had a doubt in my mind that 
you own all the shares in the Internationale Kunst- 
vereeniging?” 

THE WITNESS: I should say that; I don’t know 
that. 

THE COURT: Did he ever write it? 

THE WITNESS: Not before; only in December, 1955. 

THE COURT: That is what I asked him. 

I said, Did he write that he never had a doubt who 
owned all the shares? 

THE WITNESS: I always wrote Herr von der Heydt 
and he always meant von der Heydt in his capacity of 
shareholder for himself or for others, or for himself and 
for others. 

THE COURT: My question is, Did the Professor on 
December 12, 1955, write to von der Heydt this: 

“T have never had any doubt in my mind that you 
own all the shares in the Internationale Kunstvereeni- 
ging”? 

THE WITNESS: That means that he had thought 
it was so but he never knew it. 
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THE COURT: Well, he did write it though. — 
THE WITNESS: Yes, if it is in the letter, but I 
cannot remember. 
446 (The letter was handed to the witness by the 
Court.) 

THE WITNESS: “I have never had doubt that you 
possess — the shares in the Internationale Kunstve- 
reeniging.”’ : 

That does not mean the bank. 

THE COURT: I asked you about the Internationale 
Kunstvereeniging. 

THE WITNESS: Yes, in the Internationale Kunst 
vereeniging. 

THE INTERPRETER: Professor Russel says he as- 
sumed this. 

THE COURT: He assumed it. 

THE INTERPRETER: Yes. 

THE COURT: That’s all right. 

BY MR. MOSKOVITZ: 

Q Will you please tell us what happened to the baie 
at the end of 1942? A Then the bank definitely: had 
been liquidated and disappeared and scratched from the 
Handels register. 

Q Translate that, please. A Register of Commeras, 

Q May I go back a bit? You said that you were 
Professor of Law. Would you please explain what’ Fe 

teach? A Tax law and tax policy. 3 
447 BY THE COURT: 
Q Only taxt A Only jax and the policy of tax. 


THE COURT: ‘ would like to get this straight! Is 
this Internationale Kunstvereeniging—I will refer to it 
as the Internationale—is that the Art Society? 

MR. MOSKOVITZ: ‘Yes, Your Honor. 

THE COURT: Did that Art Society take over | ithe 
assets of the bank? 

MR. MOSKOVITZ: Whatever was not paid out to 
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the shareholders was taken over by the Art Society, and 
then as I get the testimony the bank was liquidated and 
was dissolved, what we would call dissolved, stricken 
from the Handels Register. 

THE COURT: But this International Art Society 
took over the assets of the bank, 

MR. MOSKOVITZ: That is right. 

THE COURT: And all the shares in the Art Society 
were owned by plaintiff? 

MR. MOSKOVITZ: Yes, Your Honor. Whether or 
not he knew it, it is so, and the plaintiff has so testi- 

fied. 
445 THE COURT: Well, he knew that, didn’t he? 
Didn’t you know that? 

THE WITNESS: The shares of the bank or of the 
Art Society? 

BY THE COURT: 

Q I want to know if he knows that the assets of von 
der Heydt’s bank were taken over by the Art Society, 
Internationale. A The shares of the bank are not taken 
over by the Art Society. 

Q They are not? A No. 

MR. MOSKOVITZ: If Your Honor please, the shares 
of the corporation— 

THE COURT: I want to find out for myself. 

MR. MOSKOVITZ: I think he has already testified 
that; I thought I might make it shorter. 

BY THE COURT: 

Q Did you write to Baron von der Heydt in Decem- 
ber, 1955, and say, “I may refuse to hand the books over 
to you even if you expressly desire that I give them to 
you”? A Yes. 

Q Did you also say “The books are not your prop- 
erty but maybe they are the property of the Interna- 

tionale Art Society which has taken over the assets 
449 of von der Heydt’s bank? A ‘Yes. 
Q I thought you said that the assets were not 
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taken over. A The assets, yes, but not the books, They 
were not the assets. 

Q I haven’t asked about the books yet. All I want 
to know is whether or not the assets were taken over. 
A The assets, yes. 

BY MR. MOSKOVITZ: 
Q Who were the liquidators of the bank? A The 
former procurators, Mr. Huyer and 1 
* 
BY MR. MOSKOVITZ: : 
Q It is a fact, is it not, that in Dasember and 
450 and about that time that you wrote to Mr. von 
der Heydt and told him that you did not want to 
turn over the books? A Yes. 

Q You mentioned that Mr. Huyer and yourself were 
liquidators of the bank? A Yes. ‘ 

Q Did you actively supervise the meee of the 
bank? A No. 

Q Who did? A Huyvyer. 

Q And generally what are the duties of the liquida- 
tors? A The duties of the liquidators are to take care 
that the decision of the liquidation is executed and that 
the assets and liabilities of the bank were transferred 
to the International Art Society and furthermore that 
the capital of the bank was paid back to the shareholders 
of the bank. 3 

bd s * & 

451 Q When was it that you were informed of the 

order of this Court, of the United States District 
Court for the District of Columbia, directing the: pro- 
duction of the books and records and correspondence of 
the von der Heydt’s bank in Zandvoort and the Interna- 
tionale Kunstvereeniging? A I believe in the first half 
of March, 1956. 

Q Well, in fact, wasn’t it before that, Professor Rus- 
sel? A I don’t believe so. It may be in the beginning 
of March. | 
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Q What happened after you were informed of the 
Court’s order? A Then I gave Mr. Charig all books 
and documents which Mrs. Huyer had brought to me. 

Q Isn’t it a fact that you first refused to deliver the 
books to Mr. Charig? A Of course that is evident, that 
was my duty. 

Q When did that happen? A That refusal 

452 was on the first and second of March, 1956, and 

on the 10th and 11th of August, 1955, I had already 
shown to him the books and to his accountant. 

e € e * 

453 Q Referring now to the first and second of 

March you testified you refused, when Mr. Charig 

came to your office, to deliver the records of the bank 

and of the Internationale Kunstvereeniging. A I re- 
fused to give him the books to take with him. 

Q Did you show him the books? A Yes. 

Q Did you allow him to look into the books? A I 
had done so already, in August 1955, and also on March 
Ist and 2nd, 1956. 

Q Did you allow him to make copies of anything in 
the books in March, 1956? A [I allowed him to make a 
great number of photograph copies. 

Q I am talking now about March, 1956. A I do not 
know by memory if that was in August 1955 or March 
1956. I can look it up. 
454 Q Is it a fact that in August or September, 

1955, you gave Mr. Charig an opportunity to look 
at the books and records of the Internationale Kunst- 
vereeniging and the bank, and that he requested certain 
photostats to be made, and that you arranged to have 
them made at his expense, and that later these photo- 
stats were delivered to Mr. Charig? A Yes. 

Q On the Ist and 2nd of March, 1956, which was 
after the order of the American court of February 8, 
1956, when Mr. Charig came to your office was that ap- 
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pointment not arranged by either you or Dr. Gutstein’ 
A Which appointment? 

Q When Mr. Charig came to your office on March 
[st or 2nd, 1956. A That may be; I don’t: re- 
call that this appointment was made by Dr. Gut- 
stein. 

Well, on one occasion it was made by sonadliadiy 
A He himself has asked if he could come. 
Q At that time did you allow him to examine 
the books and records of von der Heydt’s bank 
and the Internationale Kunstvereeniging? A Yes, sir, 
but I did not allow him to take them with him, but I did 
so in April. 

Q Just one thing at a time. 

In March you did not allow him— 

THE COURT: I understand that he didn’t let him 
have them in March but he did later on. 

BY MR. MOSKOVITZ: 

Q What happened after that? A In April I gave 
him all the books and documents I had received from 
Mrs. Huyer, and Mrs. Huyer had said to me that there 
was no book or no document whatsoever left in the. of- 
fice of the tatexnabonal = Rociety. 


Q The question exactly is, What made you 
457 change your mind? A The great pressure upon 
me; the very great pressure upon me. 
BY THE COURT: | 

Q By whom? A By Mr. Moskovitz, by Dr. sare 
stein, and by Mr. von der Hert. 

THE COURT: He said that he turned all the Lh Be 
of the Internationale Kunstvereeniging that was given 
him by Mrs. Huyer. 

THE WITNESS: I said that I gave over everything 
she had given to me. 

THE COURT: But I thought he already had the 
books and records of the Internationale Kunstvereeniging. 
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THE WITNESS: No, he had seen them already but 

I had refused to give them to him. 
BY THE COURT: 

Q Well, did he have the books and records of von 
der Heydt’s Bank? A I had received them from Mrs. 
Huyer. 

Q When? A Before March, 1955. 

Q He received all these records of the Art Society 
and the Bank prior to March of 1955? A March, 1956— 
already in June, 1959. 

Q In June, 1955, he received them? 
458 MR. BAUM: Yes. 

THE COURT: Did he remove any of the rec- 
ords or correspondence from the file? 

THE WITNESS: Never. 

THE COURT: Did he write von der Heydt in De- 
cember, 1955; in referring to the books of von der Heydt’s 
bank, did he say, “Do you know that I have removed a 
part of the correspondence?” 

THE WITNESS: Yes. 

THE COURT: Did you? 

THE WITNESS: Yes, but not from the correspond- 
ence and the books Mrs. Huyer had brought. 

THE COURT: What correspondence did he remove? 

THE WITNESS: I put aside a small file of this 
correspondence from the years October, 1940, to May, 
1944, which von der Heydt had sent to me without my 
asking for it. 

THE COURT: I want to know what—he said he re- 
moved part of the correspondence. What correspondence 
did he remove and where did he remove it from? 

THE WITNESS: The whole correspondence von der 
Heydt sent to me about a period from October, 1940, to 
May, 1944; those were not many letters. 

I first put them with the other correspondence I got 
from Huyer. Afterwards I took out again this corre- 
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spondence von der Heydt had sent to me because 
459 I wanted to discuss I wanted to discuss it with Dr. 

Gutstein, because this correspondence partly was 
in Dutch and I wanted to explain to Dr. Gutstein the 
meaning of this Dutch correspondence. 

In this Dutch correspondence von der Heydt had sent 
to me were a few sentences in the field of fiscal law 
which might make a wrong impression in my disfavor if 
one did not know the right meaning of it, and that 
would have become still more dangerous by a translation 
because the English expressions do not cover completely 
the Dutch. 

From this correspondence it was clear, for example, 
that I would liquidate von der Heydt’s bank in a way 
that the Dutch Treasury would not get more money than 
according strictly to the Dutch written law and accord- 
ing to what was right to the Treasury, according to 
written law. But the Dutch Treasury takes the view- 
point that one cannot use ways—one should not use 
ways—which are allowed according to the law but which 
are not in common use and then especially to the opinion 
of the Dutch Treasury. 

BY THE COURT: 

Q Where is that correspondence now? I want to ee 
where it is. Where is it? A I don’t have it. 

Q Who did he give it to? 

MR. MOSKOVITZ: Is this the ariesnendenes you 

referred to (handing documents to the witness) ? 
460 THE WITNESS: This is the sl ic 
THE COURT: Do you have it? 

MR. BAUM: Yes, Your Honor. 

THE COURT: Do you have what he removed from 
the file. 

MR. BAUM: No. I don’t know what he conoved 
from the file. I have the folder and it purports to be 


that one. 


e * * Py ; 





602 A 


461 _ BY MR. MOSKOVITZ: 

Q Professor Russel, just before we adjourned 
for lunch you had before you this sheaf of correspond- 
ence. A Yes. 

MR. BAUM: If Your Honor please, in order that 
the record may be clear, that is the original of what 
is marked in photostat as Defendant’s Exhibit No. 36, 
I believe. It is on your Honor’s desk. 

BY MR. MOSKOVITZ: 

Q Is that the correspondence which is referred to in 
that letter when you said that you had taken & part or 
withheld a part of the correspondence? A “Yes, 

Q Had you taken or removed any correspondence 
which was part of the bank records? A No. 

Q Had you taken or removed any correspondence 
which related to Internationale Kunstvereeniging? A 
No. 

Q Had you taken any part of this correspondence? 

A No, this is the whole correspondence. 
462 Q Will you look at the handwriting on the 
folder? A JI have written that. I got this and 
then I put this in this folder, and then I put this aside 
in order to discuss that with Dr. Gutstein. 

Q Is this the entire correspondence which you re- 
ceived from Mr. von der Heydt? A Absolutely com- 
plete. 

Q And did you or did you not take any part of it 
away? A From this I nothing have put aside, not a 
part, but I put it aside in toto. ) 

THE INTERPRETER: May I clarify. 

MR. MOSKOVITZ: Yes, please. 

THE INTERPRETER: First, I had put this part 
out of the other correspondence; subsequently I took 
this part from the rest and put it aside because this 
came separately from Baron von der Heydt, because here 
in this are things which are unpleasant for me person- 
ally, and I wanted to clarify this to Gustein. 
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BY MR. MOSKOVITZ: | 

Q What did you do with that sunierniniene ‘that 
you put aside? A I took this home because I expected 
any moment answer from Gutstein that I had to come 
to Zurich. 

Q Did you meet with Dr. Gutstein after: you 

463 had taken this correspondence home? A No. If 

I remember well, I did not meet him after I put 

aside this connespontieras because Gutstein simply did 
not answer and was playing hide and seek. | 

Q Didn’t you also at about that time write jibe to 
Mr. von der Heydt or to Mr. Gutstein that you wanted 
to send the file to Switzerland? A I wrote that at the 
end of the year 1955 because I got thoroughly bored with 
the whole affair because I didn’t receive an answer from 
Gutstein. 

Q Did you take any correspondence or records or 
books to Switzerland? A No. 

Q Did the records always remain in Holland? A _ All 
documents remained all the time in the Netherlands. 

Q I believe you testified earlier today that when’ Mr. 
Charig came to see you in the beginning of March that 
you did permit him to examine the books and records 
of the bank and of the Internationale Kunstvereeniging. 
A Yes, for he had got them early in August to inves- 
tigate them completely at my office. 

Q In the meantime you were informed, were you: ‘not, 
that the court in America had ordered the production 
and the delivery of all these books and records? A I 

probably got that in March, 1956, aaiaiidaats or 
464 March, 1956. 
& © * * 
* * * As I recall your testimony, the first time in 
1956 that he came to your office was at the beginning 
of March. A Yes. 

Q When was the second time? A That was on April 

3, 1956. 
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Q And what happened at that time? A Then I 
gave him all books and all documents, records as they 
call them here, which Mrs. Huyer had brought me, and 
she gave me the absolute assurance that nothing had re- 
mained behind in Zandvoort. 

Q What did Mr. Charig report to you after that 
meeting? A Then Charig told me there are documents 
missing. 

Q And what did you do? A I said I find that 
strange for Mrs. Huyer gave me assurance that nothing 
was left behind for the period September, 1939 to Jan- 

uary, 1946, and then I said to Charig, I propose to 
465 you—I suggested—to make a complete investiga- 

tion over there with Charig and with Miss Ruij- 
grok; and with Mr. Brandhof, Charig’s accountant. 

We were there, the four of us, and then all four of 
us with Mrs. Huyer made a thorough investigation over 
there, and to our great amazement we found quite a lot 
of books and documents. 

When I made a serious reproach about that to Mrs. 
Huyer, she said, I am only a simple housewife and do 
not know at all what kind of documents those are. Then 
I told her that was not correct, you should have told me 
SO. 
Q Did you make a search at that time yourself with 
Mr. Charig. A Yes, and he put all books we found in 
my car and Miss Ruijgrok and Brandhof went along 
with us and we transported the books to the office of the 
accountant. 

Q Who did the searching in Mrs. Huyer’s house? A 
Mr. Charig and Mr. Brandhof did that under the super- 
vision of myself and Mrs. Huyer and Miss Ruijgrok. 

Q Who is Miss Ruijgrok? 

THE INTERPRETER: A tax expert, also a partner 
of Professor Russel. 
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466 Q Was Mr. Charig limited in any way as to 
where he could or should look? A Yes, for there 
was one big room and everything was in cupboards. 

Q Did you limit as to which cupboards he could look 
in? A No; everything. 

Q What happened after that with respect to Charig 
and yourself? A Then Mr. Charig let me know that 
he still did not have all the documents. 

Q And what did you do then? A Then Miss Buij- 
grok and I said to each other, Now, it becomes too crazy. 
Again, we ourselves, Miss Ruijgrok and I, will go to 
Zandvoort and there, together with Mrs. Huyer, we have 
investigated again a whole day, and then we still found 
so many documents and books that this was the content 
of two suitcases, large suitcases. 

Everything was mixed up, old years; we have 

467 everything placed in order, and then immediately 

I let it be known to Charig in Munich that we still 

have found documents, and then Charig answered me, I 

cannot come to Amsterdam any more, and he said if I 

do not have it within a few days then I will have to in- 

form the United States that not all documents have been 
produced. 

Then I immediately tried to get a plane to Muriel 
that was not possible in one day, but in two or three days, 
and then I brought all the books with Miss Ruijgrok to 
Mr. Charig. 

- We had no time to sort out those documents. We 
gave him everything as we found it, without receipt, for 
I trusted him that he later would say what he had gotten. 

Q Did you take anything out of what you had found 
before you gave it to Mr. Charig? A No. ! 

Q Or your partner? A No. 

Q Or anybody else? A Nobody—only may I clue 
date that? 

Q Yes. A Later it was shown that this piece re- 
mained at home, in my home, and then Charig later let 
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it be known that he still was missing documents. Then 
I remembered that I put something aside to dis- 
468 cuss with Gutstein, and I couldn’t find it anymore, 
and I was convinced that I had put it with the 
documents I had brought to Charig. 

Then I investigated my whole study and the other 
rooms next to it, and then I found this and I sent that 
immediately. 

Q To whom? A To you—I only can send it to you. 

Q Did you do anything to this file before you sent it 
to me? A No. I only saw that those documents were 
lying there and I put it immediately in an envelope. 

Q Have you searched thoroughly in the house of Mrs. 
Huyer and in your house and in your study to see if you 
have any further documents relating to Internationale 
Kunstvereeniging or the Zandvoort Bank? A We made 
such a thorough investigation that Mrs. Huyer said, You 
people are worse than the police in a criminal case. 

Q You testified I believe that the records which have 
been the subject of your testimony were either given to 
you by Mrs. Huyer originally or were found in the house 
of Mrs. Huyer. A ‘Yes. 

Q How did they come into the possession of Mrs. 
Huyer? A They remained in the room which was the 

office of the Internationa] Art Society after the 
469 death of her husband, for Mr. Huyer together 
with me had been the liquidator of the bank. 

Q And were they in the possession of Mr. Huyer 
prior to his death? A Yes. 

Q And when did he die? A I think around January 
or February, 1955. 

Q Did the records remain in his house after his 
death? A Yes. 

Q You testified, I believe, that you and your partner 
and others have made a thorough search for all of the 
records of Internationale Kunstvereeniging and the von 
der Heydt’s Bank in Zandvoort. A A very, very thor- 
ough investigation. 
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Q Do you know of any depotboek either of the bank 
or of the Internationale Kunstvereeniging which has not 
been delivered to the Government? A No. 

Q Does it exist? A I do not know that either. If 
it has existed they must have it. 

Q If they don’t have it? A Then, at that time it 
didn’t exist. 

Q Do you know anything about something 

470 called V. M. Journal? A According to me that 

can only mean a temporary memorandum: that 

might have been used because there was not yet a new 
book. 

Q Do you know of any journal by that description’ 
A No. 

Q Do you know whether there are any Nostro and 
Vostro books of either the bank or Internationale Kunst- 
vereeniging which have not been delivered to the Gov- 
ernment? A Yes, all the Nostro and Vostro books 
which existed have been transferred to Mr. Charig. I 
remember that quite well because it is such a strange 
name. Those names in this period are not in use! any 
more. For that reason I remember that there were 
Nostro-Vostro books from 1940 to 1944. 

Q Do you know whether there were any ‘ise! and 
Vostro books prior to 1940? A Not from cane te 
1939, for we have investigated everything. 

Q Could you find those books? A No, they were 
not there. 

Q Do you know whether there exists any casita ‘and 
vouchers supporting entries in the cash book which have 

not been delivered to Mr. Charig? A No, I do 
471 not know about that. He got everything that was 
there. 

Q I ask the same question with respect to correspond 
ence between von der Heydt and Mr. Huyer. Do ‘you 
know of any correspondence which exists which has ‘not 
been turned over to Mr. Charig or somebody on behalf 
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of the Government? A That is impossible for every- 
thing which was in the office and in the house we inves- 
tigated and took it with us. We not only investigated 
the office but also the house. 

Q You mean other rooms in the house besides that 
one room? A Even the living room, and superficially 
we looked into the bedroom, and we found it very un- 
pleasant. 

Q In order that there be no misunderstanding, I want 
to ask you specifically with respect to certain periods. 

Could you find any correspondence between von der 
Heydt and Huyer prior to May, 1940, which you have not 
delivered to Mr. Charig? A We investigated every- 
thing from September 1939. 

Q How about the correspondence between October 
1940 and August 1944, between Huyer and von der 
Heydt? A Nothing is known to me what I did not find. 

Re * * * 
472 Q Have you found any correspondence from 
Mr. Huyer to Mr. von der Heydt between October, 
1940, and August, 1944, which you have not delivered to 
Mr. Charig? A No. 

Q Have you found any letters from von der Heydt to 
Huyer between June, 1940, and March, 1945, which you 
have not turned over to Mr. Charig? A Absolutely 
excluded. 

Q Have you found any correspondence from von der 
Heydt to Huyer from March, 1945, to May, 1945, which 
you have not turned over to Mr. Charig? A No; every- 
thing transferred. 

s * e e 

THE WITNESS: Mr. Moskovitz, if the Judge wishes 
so, I am prepared to elucidate why I put those letters 
aside. 

BY MR. MOSKOVITZ: 

Q As long as you would like to explain, go ahead. A 

Very shortly I will say it. 
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Here there are a few sentences from which it shows 
that I would execute the liquidation in a way which is 
allowed according to the law, but what was not pleasant 

to the Treasury. 
473 Moreover, there was a passage about the re- 

porting from the accountant Price-Waterhouse and 
to von der Heydt’s bank, a report that was made in such 
a way that according to Dutch ideas of accountaney was 
not acceptable. It was correct according to English 
ideas, but it could not be used by the Dutch Treasury, 
and I didn’t like the idea that the letter came into the 
hands of Price-Waterhouse. 

Q This Price-Waterhouse, is that the branch of the 
American firm of Price, Waterhouse & Company? A 
Yes. It is an excellent firm. It, however, makes a bal- 
ance sheet which was not acceptable to the Dutch au- 
thorities. 7 


474 CROSS EXAMINATION 
BY MR. BAUM: 


Q Professor Russel, are you the same person whose 
deposition was taken in Amsterdam in this case on ae 
tember 19, 1955? A Yes. 

MR. BAUM: If Your Honor please, here it is. 

BY MR. BAUM: 

Q Did you testify in your deposition on that date 
that you did not know who the shareholders of the In- 
ternational Kunstvereeniging were? A Yes. : 

Q But you did know at that time, didn’t you? A No, 

I didn’t know. 
475 Q Did you not say in your letter to Mr. von 
der Heydt of December 12 that you had never had 
a doubt in your mind that Mr. von der Heydt owned all 
the shares of the International Kunstvereeniging? A 
The same question has been put to me by the Judge al- 
ready, but I am willing to answer it again. 
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For me as a lawyer there is a big difference, assum- 
ing and knowing. 

A Dutch judge never will sentence a defendant if there 
is reasonable doubt and not knowledge. I have a doubt 
but no knowledge. 

You didn’t say you have a doubt. You said you 
had no doubt, didn’t you, Professor Russel? A I didn’t 
doubt that he was shareholder, but I did not know any- 
thing about it. 

I would like to give you an example. Those are shares 
at bearer. If a shareholder comes at a meeting with 
bearer shares, the president of the meeting thinks that 
he is not the real owner of that share but he has to as- 
sume that at that moment he is the owner so he has 

borrowed that share from another. 

476 Q Didn’t you also say in the same letter, Pro- 
fessor Russel: 

“Tt is, however, a question whether it is desirable that 
you should tell this to your opponents.” 

A That depends with what that has to do. 

Q Isn’t that the sentence immediately following the 
one which says, you have no doubt he is the owner? A 
Where is it? 

Q Itis paragraph numbered 4. 

I am referring to Defendant’s Exhibit No. 19, Your 
Honor. A Yes, that is logical, of course. Why should 
von der Heydt testify that I have doubt? I still do not 
know. I only received a letter from him where he writes 
it and I believe it, but I do not know. 

Q You still do not know who the shareholder of In- 
ternationale Kunstvereeniging is? A I also do not know 
who you are, 

THE COURT: Just a minute. Just tell the witness 
to answer the question with no side remarks. 

THE WITNESS: But an answer, if that is not eluci- 
dated, can be wrong. 

BY MR. BAUM: 
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Q You don’t know who the shareholders are but you 
have no doubt that it was Mr. von der Heydt, is 
477 that a fair statement? A At the moment, | yes. 
Q Thank you. 

Now, do you not state in the next paragraph | of the 
letter that the shares had better be brought to your office? 

Paragraph 5, 'Your Honor— 

A Yes. | 

Q And they have been brought to your office, have 
they not, Professor Russel? A Well, it would have 
been a legal offense if they would have been area to 
Switzerland. 

Q They are still bearer shares, are they not? A As 
far as I know, yes. 

Q Who are you holding them for, Professor Russel? 
A They were brought to me by Mrs. Huyer because she 
said to me that on advice of the Baron, to whom as I 
now assume they belong—that was in December of 1955, 
but not prior to that date—for that reason I took them; ; 
I accepted them. 

MR. MOSKOVITZ: If Your Honor please, I have 
said earlier in this proceeding that we make no conten- 
tion that the shares do not belong to the plaintiff.; The 
plaintiff has so testified. He has also testified that he 
has control and therefore he has given orders to give 
all the documents, and so forth. 

BY MR. BAUM: 
478 Q If Mr. von der Heydt asked you kathy to 
give him the shares which are in your office, would 
you give them to him? A No. 

Q Why not? A Because first he would have to tes- 
tify to a public notary in the Netherlands that he is the 
owner of the shares. 

Q By whose authority then was it, Professor Biel, 
that you showed any documents to Mr. Charig? A> On 
my own authority, because Mr. Charig asked very ur- 
gently for them and added, if you don’t do it it is to 
the disadvantage of Baron von der Heydt. | 
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Then I said to him, I cannot allow you to look into 
the documents without the court order of a Dutch Judge, 
but I am prepared to be helpful to you and give you a 
superficial impression of the kind of books, that’s all. 
And when I had done that he always went further with 
his questions, and at last, in August, 1956— 

MR. BAUM: If Your Honor please, this is wholly 
unresponsive. 

MR. MOSKOVITZ: He said 1955, Mr. Translator. 

A —in August, 1955— 

s e 1 e 
479 MR. MOSKOVITZ: Will you state where the 
original of Defendant’s Ex. 38 came from, Mr. 
Baum? 

MR. BAUM: It comes from another von der Heydt- 
Russel correspondence folder of 1955. 

MR. MOSKOVITZ: Which we delivered to you? 

THE WITNESS: Yes, sir. 

BY MR. BAUM: 

Q Is Defendant’s Exhibit 38 a copy of a letter which 
you wrote to Mrs. Huyer on the date mentioned? A 
Yes; my signature is on it. 

Q And you sent a copy of that to Mr. von der Heydt, 
didn’t you? A I don’t remember; it may be. 

Q You state in that letter, “You do not know who 
owns the shares; this you can state.” A Mrs. Huyer 
didn’t know it. 

Q Did you have to tell her that she didn’t know it? 

A That’s my affair. 
480 Q As a matter of fact, Professor Russel, you 
very well knew at this time that not only you but 
Mrs. Huyer knew who the shareholder was, didn’t you? 
A That’s not true. 

Q Didn’t you know, Professor Russel, that it was 
Mr. von der Heydt who employed Mrs. Huyer and her 
son to conduct the functions which had previously been 
performed by Mr. Huyer until he died? A That is not 
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correct, for Mrs. Huyer was not in the service of Mr. 
von der Heydt but of the Internationale oe 


Q. I am afraid you misunderstood my question, Pro- 
fessor Russel. 

I asked you whether it was not true that it was Mr. 
von der Heydt who employed Mrs. Huyer and her si 
on behalf of the Kunstvereeniging to perform the) same 
functions that Mr. Huyer had carried on until he died. 
A I only look at the affair as a lawyer. 

Q Did you know who did, Professor Russel? a ! Mrs. 
olay also is paid by the Internationale Kunstvereeni- 


BY THE COURT: 

Q Who hired her? A Probably the meeting of 
shareholders. 

Q And who are the shareholders? A Risael: 
481 ing to von der Heydt, in December, 1955, he him- 
self, but that does not take away the fact thes she 

is in the service of the limited company. 

Q But the limited company can’t hire her. I want to 
know who hired her. A But in each limited company 
personnel is hired by the limited company and on be- 
half of the limited company, then the action is taken by 
the general meeting or the director or the chairman of 
the board. 

Q Who was the chairman of the board? A Aceord- 
ing to a letter of December, 1955, von der Heydt. | 

Q von der Heydt was chairman of the board? A 
That is probably so, but I never had to do with all its 
affairs. 

Q And von der Heydt owned the shares. A He says 
now in December, 1955. 

Q Well, if von der Heydt was the chairman of the 
board and owned the shares, who hired Huyer? 7 

If von der Heydt was chairman of the board and owned 
all the shares, who hired Huyer? A I don’t know. 
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Q You don’t know? A No, I never had to do with 
that. 

Q As a lawyer, who do you think would do the 
482 hiring? A I think the managing director. 

Q Who was the managing director? A I 
never had to do with that. 

THE COURT: He doesn’t know who the managing 
director was? 

THE WITNESS: I now saw it from the document. 

BY THE COURT: 

Q Well, who was it? A I believe until recently, or 
still, von der Heydt. 

Q So von der Heydt was the chairman of the board; 
von der Heydt was the managing director; and von der 
Heydt owned all the shares? A Yes. 

Q And you don’t know who hired Huyer? A Juri- 
dically, he did not hire Huyer. 

Q Don’t mind juridically; I didn’t ask him juridically. 
I asked for facts. A I am speaking according to the 
Dutch law. 

Q Never mind the Dutch law. Who hired Huyer? A 
The limited company. 
* 2s * 2. 

483 BY MR. BAUM: 

Q Professor Russel, in the letter which you 
have before you, Defendant’s Exhibit 38, you write to 
Mrs. Huyer that the shares of the Internationale Kunst- 
vereeniging must be brought to my office. A Yes. 

Q By whose authority did you order her to do that? 
A That was an order of von der Heydt in December, 

1955. 
484 Q In what capacity was Mr. von der Heydt act- 
ing? A According to his declaration of 1955, as 
shareholder. 

Q That declaration wasn’t certified before a notary, 
was it? A No. 

Q But you accepted it as such evidence that Mr. von 
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der Heydt was the shareholder? A Yes. May I answer 
to that. 

MR. BAUM: I think he has; he said yes. 3 

THE WITNESS: The answer is not ee you 
have to know why. 

MR. BAUM: All right, go ahead. | 

THE WITNESS: von der Heydt wrote to me the 
shares are with Mrs. Huyer; they are safer in your 
place. For that reason I took them, but if von der Heydt 
asked me tomorrow to transfer them to a place outside 
of the Netherlands, I will refuse, unless by a declaration 
before a notary public in the Netherlands he will have 
testified that he is the owner, and provided the Nether- 
lands bank gives permission to deliver it up, because he 
is a foreigner. They have to stay in the Netherlands. 

THE COURT: I understand, then, that von der Heydt 
ordered the professor to have the shares brought to his 
office. 

MR. BAUM: Ordered Mrs. Huyer, Your Honor. 
485 THE COURT: Ordered Mrs. Huyer to ‘send 
the shares to his office because his safe was safer. 

THE WITNESS: Yes, and because he had written in 
December, 1955, that he was the owner of the shares. 

BY THE COURT: i 

Q Who was Mrs. Huyer to state that she aia not 
know who owned the shares? A She had told me: that, 
for she had been at my office shortly before. 

Q But why did the professor tell her that she can 
state that she does not know who owns the shares? A 
Because usually I repeat to a client what he ae de- 
clared to me in a letter. 

Q Why did he tell Mrs. Huyer that she need not 
state where’ the shareholders meeting is held or is to be 
held? A Because the government accountant repeat- 
edly has asked if in fact shareholders meetings were: pee 
and where. 

Q And he did not want the American accountant to 
know that? . 
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MR. BAUM: The accountant was not an American; 
he was Dutch. 

THE COURT: I thought you said he was American. 

MR. BAUM: No, he was employed by the Govern- 
ment. 

THE COURT: He did not want the Dutch accountant 

to know where the shareholders meeting was held. 
486 THE WITNESS: Yes, and if they were held. 
THE COURT: Why? 

THE WITNESS: Because it would be possible that 
the Dutch Treasury would say this limited company in 
reality doesn’t exist any more for meetings have never 
been held, and then it is assumed that the assets and 
liabilities go to the shareholders if the company doesn’t 
exist any more. 

BY MR. BAUM: 

Q Professor Russel, do I understand you correctly, 
Mr. von der Heydt told you that he was the sole share- 
holder in December, 1955? A Yes. 

Q And that you should instruct Mrs. Huyer to de- 
deliver the shares to you? A _ Yes. 

Q And you did that? A Yes. 

Q Then you received the shares from Mrs. Huyer? 
A I received the shares. 

Q Having received the shares by order of Baron von 
der Heydt, is it your testimony that if he asks you for 
them today you will not give them back to him? A If 
I was sure that the shares would stay in the Nether- 
lands, I would give them to him, but if he doesn’t give 

me the guarantee that he will leave the shares in 
487 the Netherlands, then I would commit legal offense, 
on which there is a penalty of 6 years’ imprison- 
ment, according to the currency regulations of the Neth- 


erlands, because he is a foreigner. 
* e s * 


Q Professor Russel, do you remember in your depo- 
sition of last December being asked the following ques- 
tion, and I am reading from page 38: 
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“Question: Where are the books now?” 

And do you remember answering: 

“Answer: With me, I have them in my office.” 

A I don’t remember, but if I have said so, it is tone, 

Q And do you remember being asked the following 
question: 

“And is it your intention to keep them permanently 
now?” 

And do you remember giving the following answer: 

“Yes, or if von der der Heydt demands that I turn 
them over, I must turn them over, of course.” | 

A But further on in the same deposition it 
488 stated that it has to be done by a ceclareor be- 
fore a notary public. 

Q In other words, you wouldn’t turn the oak ¢ over 
unless you had such a declaration? A Yes, at baat 
time that was my opinion. 

Q But it isn’t any longer, is that correct? A And 
I didn’t give them to von der Heydt. 

Q You showed them to representatives of the Ameri- 
can Government, didn’t you? A That makes a big dif- 
ference. 

Q Why? A In the first place, because there is a 
court order of an American Judge; and, secondly, | be- 
cause from the side of Mr. Moskovitz, and from the side 
of Dr. Gutstein, and from the side of one who has urged 
me to deliver the books for heaven’s sakes to the rep- 
resentatives of the American Government. Therefore, I, 
as a Dutch lawyer, I act in a way and it is very dan- 
gerous if that is correct according to the point of view 
of the Dutch Judge, the written Dutch law, the custom- 
ary Dutch law and the Honor Code of the Barristers, I 
yielded under pressure, for those are books of a Dutch 
juridical person liquidated. 

Q In other words, Professor Russel, is it your anit 
mony that a Dutch court might punish you for having 
turned over the books of these companies at the request 
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of the sole shareholder, the chairman of the board, 
489 and the manager? A What you said is not cor- 

rect, for the books do not belong to the Interna- 
tional Art Society. 

Q Who do they belong to? A They do not belong 
to anybody, but they are in deposit with the former 
liquidator. 

BY THE COURT: 

Q What are? Let’s take them separately. There are 
the books of the von der Heydt Bank, and there are 20 
share certificates of 1,000 florins of the Art Society. A 
Yes. 

Q ‘You did not want von der Heydt appointed as 
manager of the Art Society, did you? A I never had 
anything to do with that. Only afterwards I have writ- 
ten that because then I might have still greater difficul- 
ties with the books. 

Q Well, he didn’t want the Baron appointed as man- 
ager; right? A JI didn’t; by preference, no. 

Q And he wanted someone else appointed manager. 
A Mrs. Huyer or another, a Dutch person. 

Q And then if the person who was appointed manager 
refused to produce the document nothing could be done 
to him? A This had to do with the books of the liqui- 
dated bank. 

Q I am not talking about the bank; I am talk- 
490 ing about the Art Society. A No, I was not in- 
terested in that. 

Q Was he interested in who would be the manager of 
the bank? A Yes, certainly. 

Q And he didn’t want von der Heydt? A  Preferen- 
tially, no. 

Q Why A Because I preferred to have a Dutch- 
man. 

Q Why? A With whom I could have to deal con- 
tinuously. 
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Q Didn’t you deal continuously with von der Heya? 
A No. 

Q Did he think that it was a pity that the Baron had 
been appointed manager? A “Yes, I thought it was not 
wise. I always looked at it from the fiscal point of view 
because before the war he has had big lawsuits with the 
Treasury. 

Q Did he want a court to appoint a custodian of the 
books of the von der Heydt’s bank? A No. I have 
thought of having that done at a certain moment, but I 
have changed my mind because that did not happen dur- 
ing 13 years. | 

e . e & 
491 THE COURT: Did he advise von der Heydt 
that if a custodian was appointed for the books 
of the liquidated bank then von der Heydt’s attorney, ' Dr. 
Moskovitz, could state that von der Heydt had no :au- 
thority to have the books or documents of the Repilaied 
bank placed at von der Heydt’s disposal? 

THE WITNESS: Yes, but in the same letter or in 
another letter I gave the advice not to do that. _ 

BY THE COURT: 3 

Q Why did he want it done in the first place? | 

* e * * : 


A Because under no circumstances would I consent 
that the books of a liquidated Dutch limited company be 
transferred to a foreign government, it doesn’t matter 
which country, without a court order of a Dutch Judge. 
Now it was only pressure, but not pressure by the courts, 
and for that reason I looked for all means to keep ‘the 
books in the Netherlands because I was the liquidator. 

Q Did he tell von der Hevdt if worse came to 

492 worst that he would be willing to have himself 

appointed as custodian? A I have said if neces- 

sary I am willing to be the custodian, but preferentially 
not. I was de facto custodian but not juridically. © 

Q And did he tell von der Heydt if he was appointed 
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custodian the United States Government would be very 
angry? A That is possible; I don’t remember. 

Q Did he tell von der Heydt that the United States 
Government would try to avenge itself? A Yes. 

Q And how? A In what way I don’t know. May I 
elucidate it? 

THE COURT: Yes, I think you had better. 

THE WITNESS: This is about the question if I for 
years was custodian would I have the right to produce 
the books without a court order of a Dutch Judge, and 
certainly without a court order of a foreign Judge: For 
that reason I myself have looked for all means to keep 
the books under me until maybe a court order would 
come. 

About this I asked the advise of a famous lawyer in 
international law, who asked the opinion of a high offi- 
cial of the Department of Justice— 

THE COURT: Which Department of Justice? 

THE WITNESS: In Bolland. 
493 THE COURT: The Holland Department of 
Justice? 

THE WITNESS: Yes, and at last they said we pre- 
fer to keep out of it. 

THE COURT: This is the Justice Department of 
Holland? 

THE WITNESS: Yes. I am a Dutch lawyer and I 
do not like to get into difficulties with the Dutch Judge 
or with the Board of Barristers, and therefore I looked 
for all means without von der Heydt asking to prevent 
that the books were not produced without court order, and 
I am of the opinion that I have acted according to honor, 
and that otherwise I have failed to do my duty. 

THE COURT: Why did the Professor wait until after 
the motion for discovery of this Court had issued to pro- 
duce documents to suggest that a custodian of the books 
of the bank be appointed? 

THE WITNESS: If I would have changed the situa- 


rw 
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tion while this procedure was going on, from my thinking, 
in America that would have been done on the instigation 
of von der Heydt, and the American Government might 
take that out on von der Heydt. 

THE COURT: The American Government might bake 
that out on von der Heydt if he had suggested this Ener 
to the time the motion was granted? 

THE WITNESS: While the request of the 
494 American Government was coming, yes. ! 
BY THE COURT: | 

Q When was the bank liquidated? A 30 December 
1942. 

Q After the bank was liquidated in 1942, what duties 
did you have to perform? A I made the declarations 
for the International Art Society which had taken { over 
all the assets and liabilities. 

Q Of the bank? A Of the bank. 

BY MR. BAUM: 

Q That happened in 1942? A Yes, and the book of 
the bank had to be kept because old debtors and ereditors 
could come— 

BY THE COURT: } 

Q I thought the bank was liquidated in 1942. When it 
was liquidated weren’t the creditors paid then? A Yes, 
but old creditors could still have been on the books who 
might not have been in agreement with the liquidation. 

Q How long did they have after the bank was liqui- 
dated to make their claims? A Thirty years. 

Q Did anyone in fact make claim after the bank 
495 was liquidated? A I don’t think so, only | the 
Treasury. That came years later. 

Q When the bank was liquidated you were no longer 
liquidator? A Yes. 

Q You were? A Yes. 

Q Are you still liquidator? A Yes. 

Q Are you stillnow? A Yes. 

Q Do you ever refer to yourself as a former ligui- 
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dator? A Yes, but I remain responsible for the liqui- 
dation acts. 

Q So you are a former liquidator and a liquidator? 
A I am not any more a liquidator; I am a former 
liquidator who is responsible for the acts. 

Q Of what? A Of the liquidation. 

Q And then it goes on for 30 years? A “Yes. 

Q At the end of the 30 years what happens then? A 


Nothing; the claims cannot be made any more. 
; eS s 


496 Assume the bank was guarantor for 100,000 

guilders on behalf of somebody and that does not 
show up in the books, and tomorrow a claimant comes, 
then the International Art Society is responsible because 
she took over all of the assets and liabilities; also the 
secret ones. 

Q The secret ones? A Yes—the mortgage guaran- 
tees, if there must be anything guaranteed. 

BY MR. BAUM: 

Q Let’s get a few things straight, Professor Russel. 

This liquidation was a voluntary liquidation, was it not? 
A Yes, of course. 

Q And you weren’t appointed liquidator by any court 
in Holland, were you? A That never happens. 

Q Mr. von der Heydt made you one of the liquidators, 
didn’t he? A ‘Yes. The shareholders meeting has de- 
cided to name liquidators. 

Q He is the only shareholder, isn’t he? A Yes. 

BY THE COURT: 
Q Why do you say the shareholders decided, when 
the question was whether von der Heydt decided? 
497 A On what ground do you say that? 
Q von der Heydt is the sole shareholder. A 
Of the Internationale Kunstvereeniging. 
MR. BAUM: Yes, I am asking you about the bank. 
BY THE COURT: 

Q Who owned the shares of the bank? A In 1942, 

I don’t know. 
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Q You were the liquidator, weren’t you? A Yes. 
I only get a copy of what happened at the sharehpiders 
meeting. 

‘The shareholders have decided eianiinoudty! that 
Mr. Huyer and Russel are named liquidators, and it does 
not show who are its shareholders. 

Q And since the time he was appointed tanidator he 
has never known the shareholders of the bank of which 
he was liquidator? A No; those always were share- 
holders on bearer shares, and on liquidation mere: were 
no shareholders any more. 

Q What happened to the shares? A They were de- 
stroyed. | 

Q Destroyed? A Yes. | 

Q By whom? A At the meeting by the president of 

the meeting. 
498 Q Who was the president? A At the moment 
I don’t know. 

Q Wasn’t it von der Heydt? A Probably Mr. Huyer. 

Q Huyer was president of the bank? A The manag- 
ing director. 

Q Who was the president of the bank? A They 
don’t have a president. 

Q Who is the head, the managing director? A Yes, 
that was Huyer. 

Q And that was Huyer. What was von der Heydt? 
A At that moment one had to look at the documents; I 
do not know what von der Heydt was in 1942. 

Q I thought it was von der Heydt’s bank. 


BY MR. BAUM: : 
Q Professor Russel, in November, 1942, did you re- 
ceive a letter from Mr. von der Heyat which said 
499 in effect, “I have decided to liquidate the bank?” 
A That I do not know. 


Q Professor Russel, when the bank was liquidate, it 
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was holding securities and money for clients, was it not? 
A That may be. I do not know that any more. You 
should look that up in the balance sheets. 

Q What do banks usually do in Holland, Professor? 
A This was not a normal bank. 

BY THE COURT: 

Q This wasn’t a normal bank? What kind of a bank 
was it? A This simply was a bank which possessed 
some accounts; many of them were debts von der Heydt 
had to the bank, and the bank had a few stocks. 

Q Any depositors? A Very few. During the war 
the bank became practically unable to do any business. 

Q Never mind during the war; I am not inter- 

500 ested that they were stopped during the war. What 

was the business of this bank ordinarily? A That 

I do not know; I never had anything to do with the bank 
and I never knew the bank. 

Q Were there any depositors of the bank when he was 
appointed liquidator? A If Mr. Baum gives me the 
balance sheet I am able to tell him. 

BY MR. BAUM: 

Q Would it refresh your recollection, Professor Rus- 
sel, if I mentioned the name of Prince August Wilhelm of 
Germany? A That doesn’t mean anything to me. 

Q Would it refresh your recollection if I mentioned 
the name of Herman Goering? A That name I only 
heard from Mr. Charig. 

Q You have heard it elsewhere, haven’t you, Profes- 
sor Russel? A Not in connection with the bank. 

Q You didn’t know that the bank had an account 
for Herman Goering? A No. 

Q Do you know the names of any clients of the bank? 
A No; only for von der Heydt. 

Q Isn’t it a fact, Professor Russel, that as part of 

the liquidation the securities and funds which the 
901 bank held were transferred to the Kunstvereenig- 
ing, which continued to hold them just the way a 
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bank did? A Yes, of course; but Mr. Huyer dealt with 
that. I only had to do with the fiscal liquidation. 

Q Isn’t it also the fact, Professor Russel, that the 
only thing that held up the liquidation was the transfer 
of the houses which the bank owned in Wesel, Germany, 
to the Kunstvereeniging? A There was not any delay 
whetsoever in the liquidation; liquidation took Blas im- 
mediately. 

Q Isn’t it true that before you could complete the 
liquidation you had to get a final statement about those 
houses from the Neiderrheinische Bank in Wesel, Ger- 
many? A That declaration I did not need in order 
to take care of the fiscal liquidation, and I never: heard 
about what you are telling. 

Q Didn‘t you have to know what the income aid ex- 
penditures were on those houses so that you could wind 
up the books? A No, Price-Waterhouse—I was not an 
accountant. 

Q Was Price-Waterhouse the liquidator A Price. 
Waterhouse was the accountant who controlled and check- 
ed the liquidation by Mr. Hie. 

* 
504 BY MR. BAUM: | 
@ Professor Russel, yesterday I asked you 
whether or not it was a fact that Mr. von der Heydt 
in November, 1942, had not requested you personally to 
act as a liquidator of the von der Heydt’s bank. A: Yes. 

Q And I believe your answer was no, was it not? 
A No; no. 

Q What is your answer now, sir? A Yes. 

Q He did? A Yes. 

Q Thank you. And is it also true, Professor Russel, 
that in January, 1955, almost immediately after Mr. 
Huyer died, you offered to take Mr. Huyer’s place in 
the Internationale Kunstvereeniging? A In order to re- 
place him temporarily. 
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Q And you also offered to help Mr. von der 
505 Heydt find somebody else to take over that posi- 
tion? A Yes. 

Q And you characterized the person who would take 
over as a confidential representative, didn’t you? A 
Yes. 

Q And the Dutch words vertrouwens man means con- 
fidential agent or representative, does it not? A That 
means a man who can have the confidence of the man 
who hires him. 

Q Professor Russel, you also understand German, do 
you not? A Yes. 

Q Isn’t the German word meaning the same thing al- 
most the same in German as in Dutch? A Yes. 

Q And those German words are vertrauens mann? A 
Yes. 

Q Now Professor, in May, 1955, you were informed, 
were you not, that Mr. Charig, of the Department of 
Justice, had been to see Mrs. Huyer in Zandvoort? A 
Yes. 

Q And were you also informed that he had asked to 
be permitted to look at the books of the bank and the 
Art Society but was not permitted to do so? A _ AI- 

lowance from whom? 

506 Q By Mrs. Huyer. A I cannot remember that. 

Q Were you also informed at that time, Profes- 
sor Russel, that Mrs. Huyer and her son had also 
told Mr. Charig that all the books and records of the 
two Dutch companies for the entire war years were in 
Mrs. Huyer’s house? A Mrs. Huyer didn’t tell me 
that, but that is quite possible. 

Q When you found out that Mr. Charig had been 
to see Mrs. Huyer, didn’t you get in touch with Mrs. 
Huyer and take some of the books and records from 
her house to your office? A Then I let it be known to 
Mrs. Huyer that all the books and all the documents 
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which were in her house that they had to be delivered 
to me. 

Q Why? A _ Because I was the only liquidator who 
was left. 

Q That had been true since the previous Jé anuary 
when Mr. Huyer died, had it not? A Indeed, but first 
I didn’t want to take those books away but then there 
was a reason to take them really because they belonged 
at my place. 

Q They belonged to you as liquidator? A Not in 
ownership, but they should be in the custody of the 
liquidator. 

Q Then why, if they should have een in the 

507 custody of the liquidator, Professor Russel, were 

you willing to bring them to Switzerland? A No, 

I never wanted to do that, but in the long run when 

I got bored with the whole affair, all those books and 

Dr. Gutstein acknowledged my letters I wrote to him 

that he could get the books and could fix the affair 
himself. 

Q Didn’t you offer to bring the books to Switzer- 
land in a suitcase if Mr. von der Heydt wished you to? 
A The last thing I do not believe, but I panmige re- 
member. 

Q I am not saying, in order that there may ati be 
any misunderstanding, that you did actually bring the 
books to Switzerland; I’m merely asking whether it is 
not trve that you offered to do so? A As far as I 
can remember definitely not, at the request of von. | der 
Heydt. That was on my own initiative. 

Q You offered on your own initiative to bring the 
books to Switzerland? A But this offer never really 
was serious, but it was a threat against Gutstein in or- 
der to activate him at least, and then at last Gutstein 
woke up and he has said, keep the books yourself, and 
then I really acted. 

Q Was your proposal to have a Dutch court appoint 
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« custodian of the books also not serious? A No, 
of course not, for I showed clearly in my letters 
508 that I might do that, but that I did not deem it 
desirable because it was already thirteen years 
ago that the limited company had been liquidated. The 
Court might have asked me, Why do you come now with 
that request? 

Q And that would have been a very embarrassing 
question for the Court to ask you after thirteen years, 
would it not? A Absolutely not for there is not a 
single reason why it wouldn’t have been proper that I 
kept those books in my custody. 

Upon the contrary, the danger existed that the Court 
would appoint a stranger, and in that way the diffi- 
culties with this procedure would have become still more 
difficult. 

Q Now, Professor Russel, when you received these 
books from Mrs. Huyer you went to her home and took 
them back to Amsterdam to your office, did you not? A 
From the house, loaded into the car, without anything 
more. 

Q And when you received those books and papers 
you thought that you had all the books and records of 
the von der Heydt’s Bank and the Internationale Kunst- 
vereeniging? A I had told her in advance to prepare 
everything, without any exception, and when I took the 
list I asked her is that absolutely all, and she said Yes. 

Q Did you look through these papers after you 
509 got them to your office, Professor Russel? A No. 
I put them in my safe and I didn’t do anything 

with them. 

Q You didn’t look at them at all? A No. They 
didn’t interest me at all. 

Q On what basis then, Professor Russel, did you 
write Mr. Charig in July, 1955, that it was obvious that 
some of the books and papers were missing? A Be- 
cause Mrs. Huyer told me, Here, you have all, but it 
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is not complete. For documents are missing; we have 
moved a few times, she said, and that is sufficient. . 

Q Did you not write to Mr. Charig that it was 
obvious that some of the documents were missing? A 
Yes, on the basis of what Mrs. Huyer declared to me. 

Q It wasn’t obvious to you, though? A No, I did 
not have certainty. | 

Q In any event you advised Mr. Charig that now 
you had the books and he could come and look at' pee 
at your office? A Yes. 

* * * \ 
Q And then you went on vacation, did you not, 
510 Professor Russel? A Yes. 
Q And you didn’t make a definite appointment 
with Mr. Charig until you came back from vacation? A 
When I was on vacation one of my partners wrote to him 
that he had to wait until I came back. 

Q And Mr. Charig finally came to your office at 
about 3 or 4 p.m. in the afternoon of August 10, 1955, 
is that not correct? A We came to that conclusion at 
the American Consulate in Amsterdam. 3 

Q You mean in your deposition? A Yes. ! 

Q And he spent a few hours that afternoon and the 
next day, is that correct? A The whole afternoon and 
the following day. 

Q Did he tell you he would have to come back bt a 
later time? A I don’t believe so. I do not know that 
absolutely. I cannot remember. 

Q Didn’t Mr. Charig tell you that he had to get Lae 
to Munich because Mr. Hill of the Department of Justice 
was arriving in Europe to take depositions in this case! 
A JI believe so, yes. 

Q Before Mr. Charig did come on the 10th of 

511 August, however, you had received from Mr. ‘von 
der Heydt the folder of correspondence between 

Mr. von der Heydt and yourself? A Well, that may 
be in that period, I do not know if it was prior or after- 
wards. At any rate it was in August, 1955. 





630 A 


Q When Mr. Charig conducted this examination in Au- 
gust, 1955, it was arranged, was it not, that you would 
have photostats made of certain pages of the books? A 
Yes, and that happened. 

Q And then you would send them to him and for him 
to pay for the cost of them? A Yes, and a part I had 
photocopied at my office myself. 


Q You kept a pretty careful eye on what Mr. Charig 
was looking at, did you not? A No, I didn’t bother 
with it. I iet him make photostats from what he liked 
and he put slips of paper between the pages, and when 
he was gone I looked to see from what he did make 

photostats, and then I think I told that to von der 
512 Heydt—I wrote him. 

Q In fact, you wrote Mr. von der Heydt, did 
you not, that he, meaning Mr. Charig, was not pleased 
that he could not conduct the investigation in Mrs. Hu- 
yer’s house (who after all cannot be an expert) and that 
I was able to keep an eye on him? A Indeed, for after 
all I wanted to know from what he had made photo 
copies. 

Q And you noticed that he had made photostats of 
certain pages concerning the August Thyssen Bank? A 
Yes, for there he put slips of paper. 

Q And then you wrote Mr. von der Heydt: 

“‘The August Thyssen Bank in Berlin is completely 
destroyed; I assume that there are no documents left 
there and that Mr. Charig cannot do anything with the 
photostat copies.’’ 

A Yes. 

Q And what did you mean by that, Professor Russel? 


A That is very clear to me. I got the impression 
that Mr. Charig was very diligent, so diligent that he 
even made photostats of a bank which did not exist any 
more for I didn’t know at all what was the matter—I 
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did not know, well, what was the matter. 
513 THE COURT: That is not the answer to the 
question. 

The question was, What did you mean when you etd 
in the letter that there were no records of the Thyssen 
Bank? A I answered that as follows, that the: man 
was that diligent that he made photostats even | ‘from 
things he could not do anything with. 

BY MR. BAUM: 

Q What did you mean when you said: | 

“‘T assume that Mr. Charig cannot do anything with 
the photostat copies of the pages of the Thyssen Bank?’’ 

A If a bank is destroyed and you make photostats 
from books deposited with another, then it was my im- 
pression that those photostats had no value to him if 
he could not employ them against someone else. 

Q These pages that we are talking about were pages 
out of an account book of the von der Heydt’s Bank, were 
they not? A Yes. 

Q And they were pages which had at the top “ August 
Thyssen Bank’’ and it had the account with the August 
Thyssen Bank. A Yes. Without any difficulties, with- 
out any objections I let him make photocopies of them, 

completely on my own free will. 
514 Q And if those account books were accurate thes 
would show the transactions which the von der 
Heydt’s Bank had with the August Thyssen Bank, would 
they not? A Of course. 

Q And you knew that the August Thyssen Bank had 
something to do with this case, did you not? A ‘Mr. 
Charig had told me that that bank had been seemoyed 
otherwise I wouldn’t have known it. 

Q In the same letter, or about the same time, ‘arr, 
August, 1955, did you write Mr. von der Heydt: 

ay shall keep the photostats for a few more days to 
hear from you whether I may send them to Mr. Charig. de 

A Yes. 
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515 Q Did you also write Mr. von der Heydt at 
the same time that you would not be surprised if 
Mr. Charig might further investigate the books and if 
he sent an auditor? A Yes, that is all in that letter. 
* * 2 s 
516 Q Professor Russel, I show you a document 
marked Defendant’s Exhibit No. 39 and ask you 
whether that is not a letter you wrote to Mr. von der 
Heydt? A Yes; my signature is underneath. 

Q I direct your attention to the third paragraph of 
this letter, Professor Russel, and the third sentence which 
reads: 

“Tf he gets them from me, he will see the relations 
between von der Heydt’s Bank and Libertas S. A. in 
Luxembourg.”’ 

A Yes. 

Q And the next sentence: 

‘“‘This is exactly what Dr. Meyer wishes to prevent.’’ 

What was that all about, Professor Russel? A I do 
mot know anything about that, only that Meyer had 
written that to me. 

Q Look at the next two sentences, Professor Russel, 
which read: 

‘‘T cannot understand that there is no close contact 
between your various advisers. As things are going now, 
the case must go wrong.”’ 

What did that mean? A _ [I believe that is clear. 
517 If somebody has different advisers and the one 
doesn’t know about the other, you fall between 

two chairs. 

Q Didn’t you really mean because there wasn’t enough 
cooperation between Mr. von der Heydt’s advisers some- 
body might show us the wrong documents? 


A Absolutely not. 
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Q A little further down in the same paragraph, Pro- 
fessor Russel, you write: 

‘‘On several pages in the books of the von der Heydt’s 
Bank there occurs an account with Libertas. So I have 
not been able to decide as yet whether to send the photo- 
static copies to Dr. Charig, as I cannot perceive what 
underlies all this.” 

A Yes. 

518 Q In other words, Professor Russel, was it! not 

true that you were afraid there might be some- 
thing damaging to Mr. von der Heydt in the accounts 
of Libertas? A I was not afraid about that, but in 
my function as tax adviser I became very cautious, and 
for that reason I never sent anything without everybody 
who is concerned in the matter has been notified about it. 

Q Isn’t that precisely what you say in the next sen- 
tence, Professor Russel, where you state that you can- 
not decide whether there are drawbacks for Mr. von 
der Heydt in sending this material? A Indeed, there 
may be all sorts of drawbacks in different fields, fiscal 
and others. I always consider everything from the i 
side, in the first place. 

Q Look at the last sentence of the letter, Professor 
Russel, which reads: 

ae? myself do not consider it justifiable to send the 
photostatie copies to Charig according to your telegram 
without more after all that has been revealed to me.”’ 

A Mr. Meyer had written I should not have anything 
to do with Libertas, and then I did not know any more 
what in fact was the matter, and then I wrote to von der 
Heydt and von der Heydt wrote that I had to produce. 

Q What had been revealed to you, Professor 

519 Russel? A Nothing had been revealed to me only 

that I shouldn’t have to do with Libertas, some- 

thing like that. You can see that in a letter you have; 
I do not know any more. 

Q I am only interested in what you yourself wrote, 
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Professor Russel. You say, ‘‘After all that has been 
revealed to me.”’ 
What does that mean? 


520 A I do not know that by heart, but you can 
find that complete in the letter you have from 
Meyer. 
* = i e 

Q Professor Russel, I am not a mind reader. I 
would like to know what you were told that you said 
was revealed to you. A Meyer, if I remember cor- 
rectly, let me know that I should not produce documents 
of Libertas because they had nothing to do with the 
matter. That made me suspicious so that I wrote, what 
in fact is the matter? And I do not send the photostats 
before I know what I have to do. 

Q You said ‘‘Documents of Libertas.’? You meant 
documents of the bank concerning Libertas, do you not? 
A No, those photostats, those pages. 

Q But you didn’t have any documents of Libertas, 
S. A. in Amsterdam, did you? A No; pages from the 
books. 

Q Of von der Heydt’s Bank? A Yes, where there 
was an account of Libertas. 

BY THE COURT: 
Q You didn’t want Mr. Charig to know what the 
relations were between von der Heydt’s Bank and 
021 Libertas, S. A., Luxembourg, is that right? A 
Without the consent of Meyer, no, because obvious- 

ly Meyer was against it. 

Q Who is Meyer? A A gentleman in Zurich. 

Q What connection has he got with von der Heydt? 
A That I do not know. That is in one of the letters, 
I believe. 

Q Were you suggesting in your letter that the books 
and documents of Libertas S.A. ought to be destroyed? 
A No. 
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Q What do you mean by the statement: ! 

“‘If all books and documents of Libertas S. A. were 
destroyed or stolen, then of course nothing further | can 
be ascertained from those books?” 

A That is a communication that I freely can send 
those documents and I don’t understand why Meyer might 
have objections. 

Q Iam not asking about Meyer. I want to know whist 
you meant when you said in this letter that: 

“Tf all books and documents of Libertas S.A. were 
destroyed or stolen, then of course nothing further | can 
be ascertained from those books.” 

A Again, that is the same that I as tax —— ‘am 

‘always very cautious, and for that reason only 
522 produce documents without consent ofthe client if 

I have the certainty that those documents cannot 
do any damage to the client, independent if there are any 
drawbacks in them or not. 

If for that reason no books exist any more, there never 
can be a danger, and then for my conscience I can with- 
out consent produce documents. With that I did not 
wish to say anything about the question if in some book 
of Libertas there was something unpleasant for I didn’t 
know at all about the existence of Libertas. Only from 
the books I had seen an account of Libertas because 
Charig indicated that to i, | 

* * i 

Q Professor Russel, your deposition was taken | in 
Amsterdam on September 19, 1955, is that correct? A 
Yes. 

Q Did you not write a few days before that deposi 
tion to Mr. von der Heydt”’ 

‘It has become absolutely clear that neither Dr. Gut- 

stein nor Dr. Moskovitz understands anything at all 
523 of the approximately 120 photostat copies which 
I have sent to Dr. Gutstein as they are in Dutch 
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and are moreover only understandable for somebody with 
bookkeeping knowledge.”’ 

A Yes. 

Q (Continuing) : 

‘‘The other party consisting of Dr. Charig and Dr. 
Hill do not understand these documents either but may 
get information about certain points.’’ 

A Yes. 

Q What did you mean by ‘‘but may get information 
about certain points.’’?? A Because the Government does 
it very cheaply on the expense ofthe taxpayers, and 
therefore is able to take the advice of auditors and can 
get things translated without expense to them. 

Q What points were you referring to, Professor Russel? 
A Not to special points but on the whole, for I didn’t 
know the documents sufficiently myself. I am not an 
auditor. 

Q There came a time in December, 1955, Professor 
Russel, when you reported to Mr. von der Heydt what 
you had testified in your deposition in Amsterdam? A 
Yes—you have that letter in your hand. 

Q How do you know what I have in my hand, 
524 Professor Russel? A At any rate, in your cus- 
tody. 

Q Is Defendants’ Exhibit 40 the letter in question, 
Professor Russel? A Yes. 

Q Look at paragraph one, Professor Russel. A Yes. 

Q It says there: 

‘*In my last letters I indicated the possibility that you 
are not any longer the owner of the shares of Interna- 
tionale Kunstvereeniging N. V.’’ 

Now turn to paragraph three, Professor Russel, which 
refers to your testimony in Amsterdam, and the second 
sentence, which says: 

“‘T stated that I know nothing and cannot know any- 
thing about who is a shareholder at a given moment, 
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and that I explicitly refuse to hand over the docu- 
525 ments if Baron von der Heydt requests me to re- 
lease the documents.”’ | 

A Yes. : 

Q In other words, is it not a fact, Professor Russel, 
that your testimony in your deposition about who was 
the shareholder was intentionally false? A Not at ‘all; 
I don’t know how. 

Q You are now suggesting for the first time chet may- 
be Mr. von der Heydt should not be the owner of the 
shares. A I did not write that here for the first time. 
On the contrary I have a letter which has to be in your 
possession of November 22, 1955, where von der Heydt 
has written that he is not the owner of several small lim- 
ited companies, but it seems that he meant other small 
companies, but I always had the impression during all 
these years that von der Heydt acted for other people as 
shareholder, but I never knew and I never could know 
who in fact was the real shareholder. I have assumed 
that he might be the shareholder but I never had | any 
certainty about it and I never asked him. 

BY THE COURT: 

Q Did you suggest the possibility that von der Heyat 
was no longer the owner of the shares? A That he 
was not or not any more. 

Q And did you suggest that the new owner has noth- 
ing to do with the U.S.A. Alien Property, and naturally 

will not give his consent and hand over the books 
526 and documents of the former von der Heydt’s 

Bank? A Yes, that would have made it much 
easier for me personally because I did not want to pie 
duce the books. 

Q Why? A _ Because those were books of a Dutch 
limited company independent of the fact who are ‘the 
owners of the limited company. That is a matter of pro- 
tection of national law. That was the whole question. 

von der Heydt repeatedly asked me to produce the 
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books, but I have refused, and therefore I looked for 
all means, all lawful legal means, to avoid to have to 
produce the documents. 

Q Have they ever been produced? A I only showed 
them, and I said I need a court order from a judge. 

Q The question is, Have they ever been produced? A 
Certainly. 

Q To whom? A To Charig in Amsterdam and Mu- 
nich. Everything has been produced. Personally I feel 
very concerned about it; I think I did wrong in this. 

Q How did he happen to change his mind and show 
the books? A I asked advice in writing from a famous 

international lawyer in Amsterdam. This lawyer 
527 ~=got in contact with a high official of the Depart- 

ment of Justice at The Hague, and together they 
said this matter was so complicated that I should find 
out myself. 

Then Moskovitz and Gutstein and von der Heydt by 
telephone and by letter have been bombarding me so 
‘much with requests to produce that I said ‘‘After me, the 
deluge.’’ 

I discussed this matter with my partner and other 
lawyers, and they have said I should not do it, but 
nevertheless I did it. 

BY MR. BAUM: 

Q Professor Russel, look at the second paragraph un- 
der No. 3. It says: 

‘‘T am writing more outspokenly about this than I 
think is desirable, but I thought I could not omit giv- 
ing you an insight into the situation. Perhaps you now 
understand that I consider the whole situation hopeless 
because the attorney appointed by you does not exercise 
sufficient positive leadership.’’ 

What did you mean by that, Professor Russel? A I 
mean by this that Dr. Gutstein who was the real adviser 
did not assert leadership, and by doing so he brought 
me into great difficulty. Therefore it became a hopeless 











639 A 


situation, and Dr. Gutstein could not judge about the 
matter to my opinion because Dr. Gutstein had to do 
with the matter. 
Q When you wrote this letter, Professor Bane, 
528 you had been advised, had you not, that the! Gov- 
ernment had filed a motion to have documents 
ordered produced by this court? A The Government 
cannot order me anything—only the Judge. } 

Q I know there has been a misunderstanding. I said 
did you know that the United States Government had filed 
a motion in this court to order Mr. von der Heydt to 
produce the books and records in Holland? <A Literally 
as to who are asking it I did not know that, but I did 
know that the Government tried by a court order to get 
books. 

Q Look at the next to the last paragraph of | your 
letter, Professor Russel, in which you quote an excerpt 
from a letter of Dr. Moskovitz. A Yes, I see it. . 

Q Dr. Moskovitz had written you directly, or: had 
written Dr. Gutstein, had he not? A Yes. This’ sen- 
tence is not clear to me about Government’s motion: 

I knew that there had been a request to the judge, but 
how far that matter had gone on I did not know. | 

Obviously there was an exchange of documents between 
the parties. 

The procedure in America is quite different froth 
529 that in The Netherlands. I knew that the Gov- 
ernment by means of a judge tried to get books. 

Q And did you know that that request by the Gov- 
ernment was pending at the time you wrote this letter? 
A Yes. 

Q And you knew that certain information had to be 
supplied to Dr. Gutstein or Dr. Moskovitz to answer 
that request, did you not? A Information produced by 
whom? 3 

Q Well, don’t you say in the very next sentence:: 

‘‘Has Dr. Gutstein sent the ‘information requested 
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above’ to Dr. Moskovitz in time so that this information 
was in Dr. Moskovitz’s hands December 9, 1955, at the 
latest?’’ 

A Yes. This shows again that I was of the opinion 
that probably Dr. Gutstein didn’t do a thing. 

Q Now that we have got all that settled, Professor 
Russel, let me come back to my original question. 

What did you mean when you said, “I consider the 
whole situation hopeless.’?? A I meant to say that one 
left the whole difficulties with me and that Dr. Gutstein 
didn’t do a thing; however, he was the man who should 
have taken care of the matter, and if a lawyer doesn’t 
do what he is supposed to do, the matter for the man 

whom he is representing becomes hopeless. 
* * * * 


530 Q Didn’t you mean, when you said this was 
hopeless, that you were of the opinion that Mr. 
von der Heydt would be required to produce all the 
books in his possession or control, and that would hurt 
his case? A That has nothing to do with this sentence. 
MR. MOSKOVITZ: Mr. Baum, will you stipulate that 
Exhibit 40, the letter of December 13, 1955, comes from 
a file which I have produced? 

MR. BAUM: Certainly, Mr. Moskovitz; I have no 

other way of getting correspondence of Mr. Russel’s. 
BY MR. BAUM: 

Q At about this same time, Professor Russel, did 
you have occasion to write to Dr. Gutstein and to tell 
him that unfortunately Dutch law does not prevent the 
inspection of books and records by a foreign government? 
A Ican very well have written that. 

Q Why was that unfortunate, Professor Russel? A 
Because I thought it was undesirable that a foreign 

nation has anything to do with books of a Dutch 
531 juridical person; that is the same answer I have 
given recently. 

Q But that isn’t answering my question, Professor 
Russel. 
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I asked you why it was unfortunate that Dutch law 
does not prohibit inspection of books and records by 
a foreign government. A Because every good wise 
Dutchman objects to the fact that a foreign government 
has to do with Dutch affairs against the wish, and that 
disturbs me as a Dutch lawyer. One may think ‘ase is 
nationalism, but it is as it is. 

Q I believe you testified yesterday, Professor a 
that you had nothing to do with who was chairman ot 
the board or the manager of the Kunstvereeniging, is 
that correct? A I had nothing to do with who was the 
chairman of the board or the director. I was not in- 
terested in that if only I got a copy of a ta of 
the General Assembly. 

Q You corresponded with Mr. von der Heydt about 
whether he should be the director or manager and what 
Mr. Charig could find out from the commercial register, 
didn’t you? A Yes, there had to be 4 I have 
consequently suggested several ss 

f | 
532 Q Yesterday, Professor Russel, His Honor asked 
you some questions about a letter in which you 
said you had removed part of the correspondents. A 
Yes. 

Q And that statement is contained in the letter’ which 
you now have, Defendants’ Exhibit No. 17, is that not 
true? A Yes. 

Q The entire third paragraph of that fetter | up to 
the sentence in question is concerned with books and rec- 
ords of the two Dutch companies, is it not? A I have 
to see first. (After examining Defendants’ Exhibit No. 
17) Yes. : 

Q And then comes the sentence: 

‘““You know that I have removed a part of the cor- 
respondence, because ill-thinking persons mug | use it 
abusively.’’ 

A Yes. 
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Q Is it your testimony, Professur Russel, that after 
you have been talking about the books and records of the 
two Dutch companies that the next sentence which says, 
‘‘T have removed a part of the correspondence’’ refers 
to something completely different, namely, the folder 
which Mr. von der Heydt had sent to you from his own 

files? A No, I do not testify so. On the con- 
533 trary I left a space between the two paragraphs. 
This sentence about the removal has been wrongly 
translated in English. 

MR. BAUM: If Your Honor please, there was an 
error in the blocking of this. The Dutch make solid 
paragraphs; they don’t indent. The sentence beginning, 
‘“‘You know that I have removed a part of the corre- 
spondence’”’ is the beginning of a new paragraph, and it 
may be deemed corrected so to provide. 

THE COURT: You translate it then. 

THE WITNESS: The word ‘‘withdraw’’ has been in- 
correctly translated. 

THE COURT: But let him read what he wrote in 
the letter and you translate it to me. 

THE INTERPRETER: You know that I took out a 
part of the correspondence. Of course, persons with evil 
intentions might have misused it. 

MR. BAUM: It is now ‘‘took out’’ instead of ‘‘re- 
moved,”’ is that right? 

THE INTERPRETER: Yes, ‘‘take out’’. 

THE COURT: It is the same thing. 
° * * * 


534 BY MR. BAUM: 

Q My question still remains, Professor Russel, 
is there anything in the prior sentence of this letter which 
refers in any way to the correspondence file which Mr. 
von der Heydt had sent to you? A: This has to do 
with the whole correspondence from October, 1940, to 
May, 1944. von der Heydt had sent it to me about 
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August, 1955, and this correspondence I had but in a 
separate folder, and for the time being I had put it 
with the rest of the documents, and consequently again 
I put it aside. : 

Q Professor Russel, in the documents which you had 
received from Mrs. Huyer, referring to the documents of 
the von der Heydt’s Bank and the Internationale Kunst- 
vereeniging were there any folders of correspondence? 
A Obviously yes, but I did not look into it, men was 
such a pile. 

Q Professor Russel, will you kindly show me where 
in this letter before the sentence in question you have 
made any reference to any correspondence which Mr. 
von der Heydt had sent to you. A That is not stated 
so expressly but I assumed that von der Heydt must 

have understood as I have written it. : 
535 Q The letter says, does it not, Professor Russel: 
‘‘T may refuse to hand the books over ito you, 
even if you expressly desire that I give them to you.’’ 

Let’s stop there for a moment. What beaks were 
those? A All books. 

Q Of what? A _ All the books I had in my possession 
and I brought from Mrs. Huyer. 

MR. MOSKOVITZ: The books of the Duteh com- 
panies? 

THE WITNESS: Inclusive the documents whidh went 
with it. 

MR. MOSKOVITZ: And the correspondence? 

THE WITNESS: Yes. 

BY MR. BAUM: 

Q And then you say: ? 

‘‘The books are not your property, but wiaybs they 
are the property of the Internationale Kunstvereeniging 
(Art Society) which has taken over the assets of the von 
der Heydt’s Bank.’’ 
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That is still the same books, is it not? A This clearly 
has to do with the books of von der Heydt’s Bank. 
Q Then the next sentence says: 
536 ‘‘The books, however, have not been mentioned 
in the assets.”’ 

That, again, is the books of von der Heydt’s Bank, 
are they not? A Yes, they do not belong to the assets. 

Q But the books you are now referring to are the 
books, again, of the von der Heydt’s Bank? A Yes. 

Q And then you have one more sentence You say: 

“T believe, on the other hand, that the U.S.A. will 
not concern itself with the juridicial side.’’ 

A Yes, I found that out today and yesterday, but I 
am concerned with it. I have treated it formally 
juridicially. 

Q You know you are now in a court of law of the 
United States, do you not, Professor Russel? A Yes. 
Here the opinions are different. Here one looks through 
the juridical matters, but in our country one keeps to 
the juridical construction. 

Q Whatever your opinion might be, Professor Russel, 
the next sentence at the beginning of the next para- 
graph says: 

“‘You know I have removed a part of the correspond- 
ence’’—or ‘‘taken out’’— 

Is it your testimony that that sentence does not refer 

to the correspondence which Mrs. Huyer had de- 
537 ~=—livered to you? A For one hundred percent. 
And that it was clear to anybody who reads 
this letter that this has no reference to what went in 
the preceding paragraph? A My opinion is I ended the 
preceding paragraph; there is no mention of corre- 
spondence. 

Q But “the correspondence” means Mr. von der 
Heydt’s correspondence with you? A I just told you 
that there was at my office correspondence in such a pile. 
Afterwards I got a small folder with correspondence 
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from von der Heydt. I put that with the other corre- 
spondence in a separate folder. Consequently I took 
them out that folder because I wanted to discuss it: with 
Dr. Gutstein, who after all was a lawyer, for in this 
correspondence which von der Heydt had sent to me were 
things which for me as tax adviser were unpleasant, 
and also unpleasant for Price Waterhouse, although ac- 
cording to British ideas or English ideas the balance 
sheet of Price Waterhouse was good, but according to 
Dutch opinion absolutely incorrect. That also is in the 
documents and later I produced that folder of eorre- 
spondence. 

Q When? A Not long ago, when I found it. | 

Q September, was it not? A Yes. There was 
538 no reason whatsoever for this procedure not to 

produce it. 

Q But you had to wait until the Gaverninwnt 
filed a second motion to dismiss this ease before you 
produced it? A Absolutely not. I didn’t know that 
had been put aside separately. I had that at my house 
and in a cupboard in order to take it with me to Zurich, 
because I was waiting any moment a cable from Gut- 
stein, and when at last it was maintained, during pro- 
cedure of this I have a search made for everything in 
my office and was of the opinion when I did’t find it 
that I took those documents with me to Munich and that 
I had given them to Charig, but when that obviously 
was not the case I made a search at home and these 
I found it. 

Those were documents that were only unpleasant | ‘for 
me but for the rest not. 

Q As a matter of fact, you never did show this folder 
to Mr. Charig, did you? A No, it was too late to do 
that. I have sent it immediately because I knew that 
Moskovitz would give it to the other party. 
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539 Q Now, Professor Russel, I ask you to look 

at the original folder of correspondence which 
you produced, the correspondence between yourself and 
Mr. von der Heydt, from October, 1940, to May, 1944, 
and I would like you to show me or tell me what there 
is in that correspondence which ill-thinking persons might 
use abusively. A One has to look at this from the 
point of view of the Dutch taxes. 

Q I want you to read to me anything contained in 
that which you say ill-thinking persons might use abu- 
sively. A Take the letter of November 16, 1942, third 
paragraph, there you read this: 

“‘J in short will make use taking into regard the 
fiscal cliffs.’’ 

That is a Dutch expression, an obstacle or something. 
From that it shows that there were fiscal difficulties, 
and the conception in Holland is that if one uses means 
allowed by the law, nevertheless, that is improper for a 
tax adviser if those ways are not in common use. [ 
do not agree with that conception but this is the con- 
ception of the high officials of the Department of the 
Treasury, and on this thesis one of those high officials 
recently got his Doctor’s title. 

I would like to elucidate further— 
540 MR. BAUM: Just a moment, Professor Russel. 

May I ask the interpreter, Your Honor, does 
this Dutch word ‘‘klippen’’, could that be translated ‘‘pit- 
falls?’’ 

MR. MOSKOVITZ: It seems to me one is as big an 
obstacle as the other, Your Honor. 

THE INTERPRETER: Obstacle. A cliff is a cliff, 
it is a sailing expression; you have to go around the 
cliffs in the boat, so avoid difficulties. 

THE WITNESS: I am a man who is most feared by 
the Treasury in Holland due to my publications, and 
for that reason the Treasury is on the lookout if they 
cannot find something against me, and I did not like 
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simply to transfer this without making it clear to' Gut- 
stein, for there is a big difference between avoiding taxes 
in a legal way and to do it in an illegal way, to. avoid 
taxes in an illegal way. 

BY MR. BAUM: i 

Q Is there anything in that letter, Professor Buseel, 
that suggests in any way that you are going to do any- 
thing illegal? Yes or No. A No. No, but that if not 
complete. 

Q I said is there anything in that letter? A To my 
opinion no, but the Treasury is of the opinion that one 
has to use only ways which are in common use. _ 

Q Is there anything illegal in Holland for a tax con- 

sultant, or tax lawyer, to try and reduce taxes as 
541 far as ‘he can legally? A Yes, certainly, the con- 

ception of the Treasury. You can read that in a: doc- 
torate thesis J am willing to send you where it is stated 
very outspokenly that every legal way is immoral if it 
is not commonly accepted. I do not agree at all, but I 
have to take into account my big opponent, the Treasury. 

Q But in any event, Professor Russel, in this letter 
you say you are going to avoid the obstacles sa go 
around them. A Yes. 

Q Does that mean you were going to do gegen 
wrong or not customary? A An evil thinking person 
might deduct that from it and my opponents, with all 
means to hurt me— 

THE COURT: You mean the Treasury of The Nether- 
lands are out to harm you? 

THE WITNESS: Yes, by means of the Inspector of 
Taxes. 

BY MR. BAUM: ! 

Q Professor Russel, is there any other doeanient in 
that folder? A August 20, 1941, there I write in’ the 
last paragraph with the sending of the balance sheet of 

December 31, 1940 of von der Heydt in the form 
542 as you have suggested, according to the model of 
Price Waterhouse and Company made for this firm 
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by Mr. W. Voors te Wassenaar, I do not agree at all. 
This way of doing it does not correspond with the Dutch 
customs usage. On the balance sheet according to Dutch 
usage the losses are on the debit side, and therefore 
not on the credit side, and there the accounts of debit 
and credit are the same. The English method, which 
is not allowable here, takes the losses on the credit 
side. Mr. Voors does that at least with red ink, and 
on the commercial balance sheet the inspector must get 
an unpleasant impression from such a balance sheet. 

Q The effect of that, Professor Russel, is, is it not, 
that Mr. Voors who worked for Price Waterhouse and 
Company had prepared a balance sheet for von der 
Heydt’s Bank which did not conform to Dutch law or 
usage, and you were telling the officials of the von der 
Heydt Bank exactly that, isn’t that true? A Yes. 

Q What could anybody criticize you for for telling 
somebody that they hadn’t prepared a balance sheet 


properly? A Not the Treasury could criticize me but 

I would have regarded it, if this paragraph would have 

come into the hands of Price Waterhouse because this 

is a confidential correspondence between Huyer and me. 
* * * * 


Q Is there anything else, Professor Russel? 
543 A The letter of October 16, 1940, in the fifth 
and sixth paragraphs. 

MR. BAUM: May the record show this is a letter to 
Mr. von der Heydt. The previous one was a letter to 
the von der Heydt’s Bank. A (Continuing): 

‘Tt is desirable that you get your salary from the 
limited company, otherwise it is too expensive fiscally. 
Rent of 4,000 guilders might be too low, about that an 
expert real estate man might judge, and he might also 
judge about the selling value of the real estate. The 
declaration of profit tax has to wait until in short you 
will come to The Netherlands. Then I discuss all points 
with you elaborately and then I can explain to you which 
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measures are necessary in order to prevent that un- 
justified high taxes are paid.’’ 

From this two things become clear. In the first blace, 
that somebody who does not work for the liimted company 
at all gets quite a salary, and that reduces the profit of 
the company, and in the second place that again I ;want 
to take measures in order to avoid too high taxes. Here 
it is not stated in the way which is in common use. 

BY THE COURT: 
Q Is there anything in that ee that 
544 you removed that attorneys in the Department of 
Justice might use abusively in the trial of this 
lawsuit? 

MR. BAUM: You mean United States Department of 
Justice? 

THE COURT: Yes, United States Department of 
Justice. 

A I had the experience— 

BY THE COURT: ) 

Q I just want the question answered, not what ex- 
perience he has had; I just want you to answer: the 
question. A Those documents may be put into the 
hands of Netherlands Consular— 

Q I am talking about the United States ne 
of Justice. A The American Department of Justice can- 
not create difficulties for me, but they can give me diffi- 
culties by sending it to the Legation. I am very) cau- 
tious, and this is— 

% & Cd] % 
546 MR. BAUM: I would like to advise the Court 
that yesterday after I left court I had a ‘con- 
versation with Mr. Parsons, head of the FBI Laboratory. 

Mr. Parsons informed me, one, that it is impossible 
for the FBI to tell the age of typewriting because type- 
writer ink is designed to "be and is ageless and ome not 
show the effect of years. 

He informed me, secondly, in response to my state- 
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ment to him that one of the slips appeared to be written 
in indelible pencil, that the indelible pencil dye is also 
in the same category. 

He also informed me with respect to the paper itself 
that the FBI does not have any reference materials on 
European stationery, and that even if they can find a 
watermark, which is very rare in European paper, it 
would be very difficult for them to tell for how long it 
had existed. 

If counsel insists I can of course bring him here to 
testify to that effect, but that is what he told me. 

THE COURT: Very well. 

= 2 & os 
549 Q Now, Professor Russel, yesterday we were 
discussing this letter of December 21, 1955, which is 
Defendants’ Exhibit No. 17, in which you stated that 
you removed or took out a part of the correspondence. A 
Yes. 

Q Do you remember receiving a reply to this letter 
from Mr. von der Heydt? A No. 

Q You don’t? A: No, I do not remember. 

Q Is this document marked Plaintiffs’ Exhibit No. 2 
not a copy of the reply which you received from Mr. 
von der Heydt to your letter of December 21st? A I 
assume so, yes. 

Q Now, Professor Russel, I believe you testified, and 
please correct me if I am in error, that you did not 
particularly concern yourself with the question of who 
was to be the manager or the chairman of the board of 
the Internationale Kunstvereeniging. 

Isn’t it true, Professor Russel, that Mr. von der Heydt 
in December, 1955, left it up to you to decide who should 

be appointed manager and whether he should re- 
590 ~=sign as chairman of the board? A Yes, he had 

enough confidence in me that I would take care 
of his interests as chairman of the board. 

Q Well, this question of whether he should resign or 
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should be appointed manager in December, 1955, was in 
connection with production of the files, was it not? 
* * 2 e : 

A This matter was not only connected with the 

951 producing of files in the first place. I never was 

in favor that von der Heydt as a foreigner again 

became managing director of the limited company about 

which I had been conducting lawsuits with the Treasury 

for years, because the Treasury took the point of view 

that if he was managing director then he also should 

have to do something, and then he would become ona 

to taxes for the salary he received. 

In the second place, I was not in favor that von der 
Heydt, who wanted to produce the records, would get 
me still more trouble because I did not want to produce 
the books, and the reason why I didn’t want to do that 
I only communicated to you yesterday, at least a few 
of the reasons. 

* * % * 

Q I show you Defendants’ Exhibit No. 42 and ask 
you whether that is not a copy of a letter you received. 

A There is no signature underneath, but I assume 

it is. 
952 Q Whether it is signed or not, do you remem- 
ber receiving it? A I do not remember, but I 
assume. 

Q You have no recollection of having received this 
letter, Professor Russel? A How can I remember what 
letters I received? Those are hundreds, but it doesn’t 
matter, but I assume so. 

MR. MOSKOVITZ: If Your Honor please, I cant 
say for the witness whether he received it or not, but 
we concede that the plaintiff sent it and that this comes 
from the file which we have produced. 

* * ® 
BY MR. BAUM: | 
Q Professor Russel, are any of the reasons for the 
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appointment of Mr. von der Heydt as manager, or not 
appointing him, or of his resigning as chairman of the 
board, referred to in that letter? A Here you have to 
make a difference between director and chairman of the 
board. 

MR. BAUM: Just a moment. If Your Honor please, 
the word ‘‘director’’ in Dutch is a subordinate officer to 
the Board of Directors. He is not a member of the 
board. Isn’t that correct, Mr. Translator? He is the 
responsible executive officer under the Board of Directors, 

is he not? 
553 MR. MOSKOVITZ: Actually, general manager 
is equivalent to what we call here President of 
the company. 

MR. BAUM: It is equivalent because they have no 

president—I agree. 


A The manager is the man who in fact manages the 


business, and the chairman of the board is the man who 
is the supervisor. 
5 5 % * 

Q But this letter refers to both, does it not? A Yes, 
but says about both of them something different. 

Q What are you referring to? A About the man- 
ager it is said that he is not definitely appointed as 
manager for this appointment by the meeting is not ac- 
cepted by him, and about the chairman of the board it 
is said that he also can resign from that position, from 
that function, but nothing is decided about that. 

Q All right, Professor Russel. In any event, Mr. von 
der Heydt left it up to you to decide? A Yes, he had 
to take the advice of me as his fiscal adviser in The 
Netherlands, and he was under my pressure because 

I absolutely refused to produce the books even if 
504 he asked me to do so, and I did not feel inclined 

and I was not in favor that my position would 
be made more difficult by the appointment of a manager 
or a chairman of the board whom I knew intimately. 
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In regard to a stranger I more easily could say I have 
nothing to do with what you say, but in regard to von 
der Heydt it was more difficult. Nevertheless I did so. 

Q And on the next day Mr. von der Heydt sent you 
another letter again leaving this question of his ap- 
pointment as manager entirely up to you, referring to 
Defendants’ Exhibit 14? A Yes, this is about the same 
matter. 

von der Heydt is a very friendly person who was in 
agreement with what I prescribed him as a Dutch 
adviser. 


Q Now, Professor Russel, let’s go back a little bit 
to the summer of 1955, in June or July you ob- 
555 tained some books and papers of the Dutch com- 
panies from Mrs. Huyer. A No, that was in May. 

Q I wasn’t emphasizing the date. 
In June, 1955, did you fly to Zurich to confer with 


Mr. von der Heydt about these books and papers? A 
No. I flew to Zurich for several matters; amongst others 
also for this matter, but von der Heydt had nothing to 
do with that. 

Q Professor Russel, I show you a copy of a letter 
which you wrote to Mr. von der Heydt on June 8, 1955, 
which is Defendants’ Exhibit No. 5, and that refers to 
the conference to be held on Zurich in June 1955, does 
it not? A Yes. 

Q Now, Professor Russel, does that letter refer ta any 
subject to be discussed other than the question of what 
you should show Mr. Charig? A I just said that I:also 
have matters of other people, have affairs of other peo- 
ple, but now you are asking me a different question, 
namely, now you are asking if I only held diseugsion 
about the books with von der Heydt. 

I also talked with von der Heydt about other matters, 
but those were minor things. With von der Hest I 
mainly discussed the matter of the books. 
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Q And so that I understand you correctly, are you 

saying that you went to Zurich to confer with 

556 other people not related to Mr. von der Heydt? 
A Yes. 

Q And was Mr. Gutstein present in that conference 
with Mr. von der Heydt in Zurich? A He has been 
present once and I assume that it was at that meeting. 

Q And was it at that meeting, Professor Russel, that 
it was decided by the persons present that you would 
show Mr. Charig something so that he wouldn’t think 
you were hiding anything? A Yes, for always, and 
also then, I have objected against producing anything, 
but I yielded to the pressure, and then as a compromise 
I agreed to give Charig enough insight at my office, but 
I did not want to produce books. 

Q What books or papers did you decide not to show 
Mr. Charig? A I decided to show all books but not 
to give books out of my hands, and I had every reason 
to do so. 

BY THE COURT: 

Q In your letter you state: 

‘*We can discuss whether the 1940 balance sheet of 
von der Heydt’s bank must be produced.’’ 

A Yes. 

Q Was it produced? A Yes. 
597 Q Where is it? Did you give to it Charig? A 
Yes. 
Q The 1940 balance sheet? A All balance sheets. 
MR. BAUM: We will concede that, Your Honor. 
BY THE COURT: 

Q Why were you concerned with whether you should 
show the 1940 balance sheet? A I was not concerned 
about that at all, but if I produced balance sheets then 
also I had to give out of hands the books in order that 
it could be checked. But nevertheless I produced the 
balance sheets and I made it possible for Charig during 
one and one-half days to make photostats of anything 
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he wanted. He could have photographed every page of 
every book and every paper of the whole correspondence. 

I did not cause him any trouble. I gave everything 
to him. But I said, I don’t give the books out of hand, 
for I do already more than I am allowed to do as a 
lawyer, and moreover I have to see if and when I get 
the books back; and moreover then for me it is impos- 
sible for me to check anything if it is necessary. _ 

BY MR. BAUM: 
Q However, in April, 1956, when Mr. Charig ame 
to see the books under the order of this court, you told 
him to take all the books over to Mr. Brandhof’s 
558 office because you didn’t have room in your office, 
isn’t that true? A I told him that I had not 
the possibility to have those two gentlemen during’ sev- 
eral weeks sitting in my room because then I could not 
have any room, and moreover then there was a court 
order, then I was more or less covered or authorized to 
give the books out of my hands, and then I could indi- 
cate that in the event to the Board of Solicitors. | 

Q In any event, Professor Russel, this decision at 
the conference of June, 1955, to show Charig something 
lest he think you might be hiding anything means, ac- 
cording to you, show him everything. A To show him, 
yes, but not to allow him to take the books with him. 

Q But did you show him everything? A But) not 
that long that he would bore me for weeks. ; 

Q Now, Professor Russel, coming down to your: lies 
position in September, 1955, in Amsterdam, did you 
tell Mr. Charig shortly before your deposition was taken, 
that you had been severely criticized by Mr. von der 
Heydt for delivering the photostats which Mr. Charig had 
selected to Mr. Charig? A Nothing is known to me as 
T have declared today, 

Q Now, coming down to December, 1955, again, Pro- 
fessor Russel, did you arrange in that month to go to 
Zurich again to confer with Mr. von der Heydt and Dr. 
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Gutstein about the demands of the Alien Property? 
559 A That was about the same matter. 
Q Did you go to Zurich in the first week or so 
in January of this year for such a conference? A I 
believe that did not go through but I cannot find out. I 
got cables from von der Heydt that he was expecting 
me; at the same time I got a letter that he was not 
expecting me, and Gutstein did not answer. 

I looked up in the documents if I was there or not, 
but I came to the conclusion that probably I have not 
been there. 

Q Have you any recollection of your own, other than 
what you could find in the documents? A No, as I as- 
sume I have not been there, but I do not know. 

Q And what documents did you look it up in that 
you just referred to? A I looked it up in my book in 
Amsterdam. 

Q Before you came here? A Yes. 

Q And does your book show whether you went or 
not? A Yes, usually it is indicated in the book if I 
travel for then I have to buy a plane ticket and the 
expense is written down. 

Q My question still is, Professor Russel, does 

560 the book show whether you went or not? A I do 

not know, but I have no objection whatsoever to 

assume Yes, but von der Heydt may be able to show it. 

. Q This was a very serious matter for you, wasn’t it? 

A The whole matter has been very unpleasant to me 
personally. 

Q Didn’t you think that the matter was extraordi- 
narily urgent for all the persons concerned? A _ Cer- 
tainly, but von der Heydt had told me several times that 
he had absolutely nothing to hide, that didn’t finish 
the matter for me personally, and therefore repeatedly 
I have tried to point out to him that he not only had 
to do with himself but also with another, with me. 

Q Now, Professor Russel, coming to March, 1956—or 
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may I correct myself, February, 1956—did you not re- 
ceive a telephone call from Mr. Charig in the last few 
days of February advising you that he had arranged 
with Dr. Gutstein’s office that he should come to Am- 
sterdam on March Ist to inspect the books and records 
of the Dutch companies? A I assume so. 

Q And did Mr. Charig come on March 1st? A Yes. 

Q You weren’t in the office that day, were yout A 
Yes. 

Q Isn’t it a fact, Professor Russel, that Mr. Charig 

arrived in Amsterdam at your office on the after- 
561 noon of March Ist, and that he saw your partner, 

Miss Ruijgrok, who was instructed by you not to 
show him any books? A I do not remember correctly 
what happened in August 1955 and on March 1956. At 
any rate on the 1st of March, 1956, I was not prepared 
to show books to Charig, that is to say, to eae them 
out of my hands. 

Q And he called you at your home in the evening of 
that day, didn’t he? A For heaven’s sake, I do not 
know who called me in the evening. 

Q And then you arranged a conference at your: office 
the next day, on March 2nd? A That is quite possible. 

Q See if you can remember this, Professor Russel. 

Didn’t you tell Mr. Charig on March 2, 1956, that you 
wouldn’t show him the books unless it was proveniby a 
notarial resolution who the shareholders of the .com- 
panies were? A Yes, but also without having a court 
order. 

Q What court are you now referring to? A The 
court order of any judge wherever it is in the world. 

Q Now, Professor Russel, in April, I think it was 

April 3rd, you delivered some books and documents 
562 to Mr. Charig for his inspection. A Not some, 
but all. 

. All that you had received from Mrs. Buyer? A 
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Q And these were the same books and records which 
you had permitted Mr. Charig to see in August, 1955, 
were they not? A Yes. 

Q And in about two or three days did not Mr. Charig 
tell you that there were numerous things missing? A 
Yes. 

Q And among others did he not tell you that there 
was absolutely no correspondence produced between the 
von der Heydt’s Bank and the Thyssen Bank? A I 
assume so. I don’t know. 

Q And Mr. Charig offered to assist you in looking 
through the files in Mrs. Huyer’s home, did he not? A 
No, it is the other way around. I suggested that to him. 

Q: Did he not make that offer to you and did you not 
respond, ‘‘No, that would be too much like a search; 
I will get a statement from Mrs. Huyer that she has 
no more documents.’’ A That is not so. It is some- 
what different, namely, as follows: 

Mr. Charig and I have discussed on my suggestion 

to search for books at Mrs. Huyer’s place. Then 
563 Charig suggested that he would do that. 

Then I said to him, That looks like a police in- 
vasion, and for that reason I will call up Mrs. Huyer 
and tell her that we will come together with the auditor, 
for Mrs. Huyer knew me very well, and by doing this 
the unpleasant aspect of the visit would be diminished. 

Q On April 9th you arranged for this to be done, is 
that correct? A Yes. 

Q And is it not true that this Mr. Charig was told, 
that he could look through the six or seven file cabinets 
in the room which was used as an office? A He was told 
that he could search the whole office, and he said, ‘‘Here 
there are six or seven filing cabinets; I want to search 
them all.’’ 

I never had seen the office before. 


Q Is defendants’ exhibit 43 the original of a letter 
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which you sent to Mr. Charig, Professor Rossel 
564 A Yes. 

Q And it refers to the 7 question mark letter 
files in Mrs. Huyer’s house, does it not? A Yes, be- 
cause Charig had told me that he wanted to search 
those six or seven filing cabinets, but when we were there 
he was allowed to search everything for there was not 
much more than those six or seven. 

Q We will come to that in a moment, Professivn A 
Only there was a desk and an old cupboard. 

Q And a big steel cabinet, wasn’t there, Professor 
Russel? A He looked in that. 

Q I am not talking about a file cabinet; I am talk- 
ing about a big steel cupboard. He looked through pyery- 
thing? A Yes. 

Q And you told him in that letter he cml look 
through everything, didn’t you? A I didn’t know the 
office, and he had asked if he could search the seven 
filing cabinets, and J wrote to him Yes. 


565 Q Now, Professor Russel, when Mr. Charig 
came there he came with this accountant, Mr. 
Brandhof, is that correct? A Yes. 

Q And you were there with your partner, Miss. pa 
grok? A Yes. 

Q And you went into this room which we may eall 
the office. A Do you mean in Zandvoort? 

Q In Zandvoort. Mrs. Huyer’s house. A Yes. 

Q And you and Miss Ruijgrok sat down at the table 
in that room and said to Mr. Charig and Mr. Brandhof, 
‘‘Go ahead and look.’’ Is that correct? A Yes, for we 
wanted to be helpful. Then Charig said, I will do it 
myself. 

I found this as a matter of fact as a sign of suspicion 
for it looked as if I would hide the documents in case I 
would have taken them out. Then I let him go as he 
pleased. 
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Q And is it not true, Professor Russel, that in a 
little over an hour Mr. Charig and Mr. Brandhof had 
accumulated three or four piles of documents on the 
floor which included documents from the years 1939 to 

1945? A He searched for several hours and he 
566 could have made a search for another day if he 
wanted, but he was content. 

Q Is it not true, Professor Russel, that he had these 
piles on the floor and that these folders frequently cov- 
ered periods earlier than 1939 and going to those later 
than 1945? 

& oe * 5 

A Yes, and then very superficially he put those next 
to the piles. 

* cea * te 

Q Isn’t it true, Professor Russel, that Mr. Brandhof, 
Mr. Charig, you and Miss Ruijgrok with these piles of 
folders went into the living room— A Yes. 

Q —and then Mr. Charig took out the documents 
which related solely to the years 1939 to 1945 and left 
the rest? A In general, yes. We did not look too care- 
fully. 

Q And that went on after the hour or so that I 
asked you about before? A Yes, but nobody asked him 
to stop quickly. We gave him the opportunity to stay 
there the whole day and the next day. 

Q To your knowledge did he find any corre- 

567 spondence this time, Professor Russel, between the 

von der Heydt’s Bank and the Thyssen Bank? A 

I do not know. I did not get myself involved in what 
he found about those years. He did not want that. 

Q Did he find the minute book of these corporations, 
Professor Russel? A Later he told me that he did not 
find the minute book. 

Q Within a few days he told you that there were still 
numerous things missing, did he not? A Yes. 

Q And then, as I believe you have already testified, 
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you went to Mrs. Huyer’s house and you found two suit- 
cases full of documents? A I went with Miss Ruijgrok 
to the house of Mrs. Huyer and we searched for many 
hours and we put aside Mrs. Huyer, and in those same 
filing cabinets we found numerous documents which had 
stayed behind. 

Tnen we asked Mrs. Huyer to permit us also to —s 
the living room and also to have a look into the bedroom 
superficially. 

She did not object, but found it unpleasant. | 

Q You found these papers in the same files that Mr. 

Charig had looked in? A Indeed, but also in a 
568 cupboard where he had looked, too, but saa tae 
not sufficiently. 

Q Where he had looked before? A Yes, and 
in that cupboard was a very old case, and in that case 
there were very dirty books, and we took them out, to 
the great amazement of Mrs. Huyer who did not imow 
anything about it. ; 

* * Ld e ! 

Q Professor Russel, is defendants’ exhibit 44 the orig- 
inal of a letter which you sent to Mr. Charig on apee 
17, 1956? A Yes. 

Q And does it not say in that letter that you found 
the documents chiefly in a deep closet which we had not 
seen before? A No, sir, that is not in here. ) 

I only wanted to add, I said that, but I was prevented, 
that I believed that Charig did not look into the desk 
and there were also a few documents, but in this letter 
there is not what Mr. Baum thinks. 

Q Would you kindly look at the parentheses in 
569 the sixth line of this letter which reads, in Ger- 

man, 

‘*(hauptsachlich in einem tiefen Wandschrank den’ ‘wir 
vorher nicht gesehen hatten) ”. 

Don’t those words mean, Professor Russel, “chiefly in 
a deep closet which we had not seen before??? A That 
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is not correctly translated; we don’t know the situation. 

Q I am not interested in the situation. I am inter- 
ested in your words, Professor Russel. A This case 
is a cupboard in another cupboard, and we didn’t see the 
eupboard in the other cupboard. Therefore I just said 
that to the great amazement of Mrs. Huyer and us all 
kinds of dirty books came out of it, and for that reason 
it is also stated in this letter, I have to tell you that 
we looked more or less like people who cleaned chimneys. 

THE COURT: I am not interested in that. 

What is the translation, whether it was found in a 
deep closet which they had not looked in before, or in 
something else? 

THE WITNESS: Yes, it was a cupboard in a cup- 
board. 

BY THE COURT: 

Q Is that the German translation, it is a supboard in 
a cupboard? A Yes. 

Q The English translation of that German 
570 phrase is that it was a cupboard within a cup- 
board. 

THE INTERPRETER: Here it is said “especially in 
a deep cupboard which we did not see before.’’ 

THE COURT: In a deep cupboard which we did not 
see before. 

THE WITNESS: It is not possible that you don’t 
see the cupboard but it is possible that you do not see 
a cupboard in a cupboard. 

BY MR. BAUM: 

Q I didn’t write this letter, Professor Russel; you 
did. You said, ‘‘w-i-r’? meaning ‘‘“we”, does it not? A 
I know what I meant; I know the situation. 


Q Professor Russel, after you made this search you 
telephoned Mr. Charig in Munich and told him you found 
additional papers, didn’t you? A I don’t remember if 
I called him by telephone or if I sent him a cable. 
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Q Didn’t you telephone him and didn’t he imme- 
diately offer to come to Amsterdam to look at: ‘them? 
571 <A He refused to come to Amsterdam. 
Q Didn’t you say No, you would come to 
Munich? A No. 

Q Didn’t he then offer to meet you half way? A 
Yes, he offered that, and then I said it is easier for me 
and it is quicker by plane to come directly to Manish 
for that only takes two hours. 

Q And you asked him to make hotel xonetatienk at 
a Munich hotel for yourself and Miss Ruijgrok? <A: Yes. 

Q And you said you would come on April 20th, was 
that not correct? A It must be; I believe so, the 19th 
or 20th. 

Q Didn’t Mr. Charig call you back and say I have 
been advised by my Washington office that there is to be 
a hearing in court on this question on April 20th! A 
Yes. 

Q And that you should please come a day or two 
earlier so that he could report? A Yes. 

Q And you refused, did you not? A Refused? No. 
I had no possibility to leave; it wasn’t possible.'| And 
I said to him that I would come then, and then he said 
that’s all right. 

Q And you arrived in Munich at about 3 o. *elock 
572 im the afternoon of April 20th, Munich time? A 
That is possible; it is probable so. 

MR. BAUM: I might say to Your Honor that that 

would be equivalent to 9 a.m. here. 
BY MR. BAUM: 

Q Mr. Charig then took you to his office, is “that 
correct? A Yes. 

Q In the American Consulate in Munich? A Vie. 

Q And you brought out two suitcases full of loose 
papers, did you not? A All we had found, and it was 
mixed in this small cupboard and in the Bles after we 


had cleaned it first. It was not possible for us to sort 
them out. 


! 
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Q And in the suit cases there was for the first time 
correspondence between von der. Heydt’s Bank and the 
Thyssen Bank, is that not correct? A It is not known 
to me but I know that there was correspondence about 
Thyssen. 

Q Didn’t you sit in Mr. Charig’s office while he at- 
tempted to sort out this pile of papers that you had 
delivered to him? A He with the secretary superficially 

looked at what he got. We did not ask him for 
573 any receipt. We trusted him completely, and we 

said later if you wish us you can send us a list 
about what you got, and we said we stay at your dis- 
posal until tomorrow. 

Q Well, whether he made a list or not, did you know 
what you put in those suitcases? A No, absolutely not. 

Q Wasn’t one of the things in those suitcases the 
minute book of von der Heydt’s Bank and the Interna- 
tionale Kunstvereeniging? A Yes, I remember that be- 
eause that book was a striking book. 

Q And where did you find that book, Professor Rus- 
sel? A I assume in the office of the Internationale Art 
Society. 

Q Is it not a fact, Professor Russel, that Mrs. Huyer 
had sent you the minute book in December, 1955? A I 
have seen that in a letter but I do not remember that 
book earlier. She must have taken it back and she must 
have got it back from my secretary. 


574 Q I show you Defendants’ Exhibit No. 45 and 

ask you whether that is not a letter you received 
from Mrs. Huyer. A Yes, she got that book back; she 
also once took the shares back, but that minute book I 
do not remember. 

Q Isn’t it a fact, Professor Russel, that the minute 
book was in the suitcase with this letter stuck right in 
its pages? A Yes. That‘s the best proof that we do 
not hide anything. 
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Q Professor Russel, are you familiar with the actual 
books of the von der Heydt’s Bank and the Kunstveree- 
niging? A I only know them from the outside. Fur- 
thermore, as I glance through them because Charig stuck 

small pieces of paper between the pages. The con- 
575 = tent of those books did not interest me at all: 

Q Did you look through them enough to notice 
that some of the entries in the book are in Dutch’ and 
some are in German? A No, I never saw German. 

Q Didn’t you see the word ‘‘Uebertrag?’”? A Never. 

Q Do you know what the deposit book was? A No, 
I do not know a thing about it. I know what is a deposit 
book. 

Q And does a bank normally keep a deposit book, 
in your experience as a tax consultant? A Yes. | 

Q Now, Mr. Moskovitz asked you if you knew what a 
V. M. Journal was, and you gave a possible explanation. 
A I never saw a V. M. Journal in the books of von der 
Heydt; I never looked at it, and I have said that it 
might be a temporary memorandum because I further 
didn’t understand it at all. 

* Sd * : 
576 Q Could V. M. stand for the Dutch words mean- 
ing ‘Confidential Journal??? A I never heard 
that anybody ever used that. 

Q But those are Dutch words, are they not, or doula 
it stand for the German words meaning ‘‘Confidential 
Journal?’”? A Idonot know. You are asking me cross- 
word puzzles. 

Q Well, both of the expressions about which I asked 
you are separate words, the first word beginning with 
V and the second word beginning with M, are they not? 
A Yes, there are all kinds of expressions which: can 
lead to that. It is probably a Vreemde Munt; that means 
Foreign Currency. 

Q Wasn’t one of the books of the bank and the 
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Kunstvereeniging referring to foreign currency called the 
Deviezen Journal? A That may be. I didn’t see it. 

MR. MOSKOVITZ: I don’t think that is correct. I 
think it is Deviezen Boek; it is not a journal. 

MR. BAUM: Deviezen Boek—I stand corrected, Your 
Honor. 

MR. MOSKOVITZ: So maybe one is the counterpart 

of the other. 
577 BY MR. BAUM: 

Q Instead of Deviezen Journal will you ask 
him Deviezen Boek? A I do not know. I am not an 
expect in the field of the books of banks. 

Q Well, you have an accounting section right in your 
own law firm, don’t you? A Yes. Then you have to 
ask my auditor. 

Q In any event Deviezen Boek means Foreign Ex- 
change Book, does it not? A “Yes. 

Q Have youever studied accounting, Professor? A I 
didn’t study it but I know a lot about it. 

eo a s e 


REDIRECT EXAMINATION 


BY MR. MOSKOVITZ: 

Q Professor Russel, do you recall testifying about 
some photostats that Mr. Charig ordered to be taken 
from the books of von der Heydt’s Bank in the summer 
of 1955, about six months before the motion for discov- 
ery was made? 

578 Q Were those photostats as ordered by Mr. 
Charig delivered to him? A Yes, completely. 

Q Do you recall when that was? A That must have 
been around July. 

Q Was it in August or September? A August. 

Q In any case it was some time before the end of 
November, 1955? A Yes. 

Q And were they all the photostats which Mr. Charig 
had asked to be made? A AIL 
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Q None were missing? A Not one. ! 

Q You were shown, were you not, Defendants’ ix. 
hibit No. 44, which is a letter from you to Mr. Charig dated 
April 17, 1956, and you were asked about a deep closet 
in which certain things were found? A Yes. 2 

Q Was that in the same room in which Mr. 
579 Charig had made a search some two weeks beforet 
A Yes. 

Q Had Mr. Charig looked into that closet? A He 
certainly had. 

Q Could you describe to the Court where this dloset 
was in relation to the other filing cabinets in the room? 
A Those other so-called seven files were in the room 
visible. This other closet was a closet in the wall; you 
had to open the door and there there were many books 
‘and files. There was a kind of an old cupboard or box, 
and he did not search that box. There were books on 
top, and we found them later, so we could have seen them 
directly with Charig; but we let Charig do the search 
himself because he wanted it so. 

Q Did Charig open that wall cabinet? Do you: re- 
member whether he opened that wall cabinet or not when 
you were there the first time? A Yes, and he took doc- 
uments out of it. 

Q Where was this box that you are talking Sane or 
this trunk in relation to the documents which you have 
just mentioned were in that cabinet? A Just so on the 
floor in the closet, and there was a plank or a board, 
and on top of that was another board, and everywhere 
documents were lying and from there he took docu- 

ments. 
580 Q What kind of doors did this closet havet A 
There was a big key on the door, but the door 
was even with the wall. We opened the door and then 
in the closet were the documents, and there was fst 
box. It was a normal closet. 
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Q Were these double doors or a single door? A A 
single door; as far as I remember, a single door. 

Q Did the door go all the way up to the ceiling or 
down by the floor, or what? A Not quite to the ceiling, 
as in a normal closet in a normal room. 

Q The door did not go quite up to the ceiling? Did 
the door go all the way down to the floor? A Yes. 


582 Q Professor Russel, when you went the second 

time to Mrs. Huyer’s house to search if there 
were any additional records, who was with you? A Miss 
Ruijgrok. 

Q How much time did you spend searching that time? 
A Several hours; practically we lost a whole day also 
by driving back and forth. 

Q What condition were you in when you fin- 
583 ished? A We looked like pigs. 

Q What does that mean? A Like chimney 
cleaners. 

Q I ask you once again, Professor Russel, are there 
any books or records in existence which you have not 
delivered pursuant to the order for discovery in this 
action? A No. 

Q Once again, Professor Russel, do you know of the 
existence of a depot book or a V. M. Journal, so-called, 
or a nostro-vostro book or of a receipt or voucher sup- 
porting entries in the cash book, or any correspondence 
between plaintiff von der Heydt and Mr. Huyer prior 
to May, 1940, or any correspondence from Mr. Huyer 
to plaintiff— * * * or any correspondence from Mr. 
Huyer to plaintiff between October, 1940 and August, 


1944, or twelve enumerated letters from plaintiff von der — 


Heydt to Mr. Huyer, or any other letters between these 
two parties between June, 1940 and March, 1945, or any 
correspondence from von der Heydt to Mr. Huyer 
084 from March, 1945 to May 1945, which are in 
existence and which have not been produced at 
this hearing? A Absolutely not. 


aa 
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Q Have any of these documents been destroyed or 
done away with since the pendency of this astont A 
No. 


RECROSS EXAMINATION 


BY MR. BAUM: 

Q Professor Russel, in answer to Mr. Moskovitz’s 
questions you now testified, I believe, that Mr. Charig 
looked in the deep closet. A Yes. 

Q This document, Defendant’s Exhibit No. 44, is a 
letter from you to Mr. Charig, is it not, and you refer 
to the closet as one which we had not seen before? A 
Yes. 

Q ‘‘We’’ means you and Mr. Charig, does it not? A 
Yes. I have elucidated that already. 

Q Thank you, Professor Russel. | 

Professor Russel, you testified that you are not fa- 
miliar with the books themselves or what is in them? 
A Yes. 

Q I would like to read you from your deposition of 

September, 1955, and ask you whether you re- 
585 member being asked the following Suess and 
giving the following answers. 

Q (Reading from page 37 of the deposition): 

“‘Q Do you have authority to take possession of the 
books and records of von der Heydt’s Bank and the 
Internationale Kunstvereeniging? ‘‘A I have no off- 
cial power of attorney but since I have to file the in- 
come tax returns, I have to have the books.’’ 

A Yes. ) 

Q Did you go through the books when you filed 
586 the income tax return, Professor Russel? A No. 

Q Then what do you need them for? aa) That 
is in the deposition, if you read on. 

Q Very well; I will read on. 
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| “‘Q Do you take possession of the books every year 
for the purpose of filing income tax returns? ‘‘A No, 
only because Huyer had died. 

‘“‘Q Where are the books now? ‘‘A With me, I have 
them in my office.’ 

And skipping to the bottom of page 38: 

‘‘Q On what date in the year are the tax returns due? 
“A For this year, they still have to be made during 
this year. 

‘‘Q On what date are they due? ‘‘A Prior to De- 
cember 31st. 

‘“‘Q On what date do you ordinarily file them? ‘‘A 
That varies greatly. We have quite a number of state- 
ments for tax purposes to make, and when we do not get 
one or the other ready in time, we ask for a delay.”’ 

Now my question is, Professor, you have testified that 
you took these books from Mrs. Huyer’s house in May, 
1955. Did you use the books themselves to prepare the 

tax returns for the Internationale Kunstvereenging 
587 for the year 1955? A Yes, and for 1954. 
Q Then you must be famiilar with what is in 
the books. A Not I myself, but my auditor. 

Q Who actually prepares these tax returns, Profes- 
sor? A My auditor writes down the figures and he 
fills the form out and I check if they correspond with 
the balance sheets of former sheets of former years. 

s * e & 
592 MR. MOSKOVITZ: If Your Honor please, at- 
tached to Dr. Treadwell’s affidavit as part of the 
answering papers in this motion is a photo copy of letter 
dated September 15, 1956, addressed to him by the Fed- 
eral Military Administration, the translation of which is 
very short, and I will read it: 

**T refer to your telephone call of today and confirm 
that the Military Court’s files re von der Heydt because 
secret files are concerned cannot be handed out.’’ Signed 
by Judge Advocate General. 
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595 MR. MOSKOVITZ: If Your Honor please, I 

sent to the Government a copy of a letter dated 
July 3, 1956, addressed to me by Fides which lists therein 
certain documents which they were sending to me, and 
I sent a copy of this letter with the documents to the Gov- 
ernment, as part of the discovery, and I ask Mr. Baum 
if he has or has had a copy of that letter. 

MR. BAUM: Yes, Your Honor. 

MR. MOSKOVITZ: I also ask Mr. Baum wheter he 
received the documents which are listed in that letter 

MR. BAUM: I received a statement which is listed 
therein as 4189, as well as the balance sheets referred 
to in the letter. 

The letter also refers to underlying bookkeeping sheets 
which I was requested to permit them to dispense with, 
and I did. They did not produce those after they re- 
quested that. Nothing was enclosed with this letter, We 
did not receive those documents until several weeks later. 

MR. MOSKOVITZ: Whether they came by sea mail, 
‘but do you have all the documents mentioned in the 
letter? 

MR. BAUM: It refers basically to List No. o1, and 
List 27 we have, as you have submitted it to us. 

* * e i 
596 MR. MOSKOVITZ: I call Your Honor’s at- 
tention to the last item in that list on the; last 
page of the exhibit which relates to the various invest- 
ments which the plaintiff had. 

In view of the stipulation of Mr. Baum that he has 
received these documents I am not going to offer them 
in evidence. As Your Honor can see, all these Hts are 
about an inch or so in thickness. 

MR. BAUM: I think if the letter is going in, Your 
Honor should also see what this statement is. It is 
just a page of figures and nothing more. 

MR. MOSKOVITZ: I am talking about all the doen. 
ments. 
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MR. BAUM: Those are balance sheets, yes. 

MR. MOSKOVITZ: Mr. Schiller calls my attention 
to the fact that the underlying documents which Fides 
asked to dispense with were by the good grace of the 
Government dispensed with. If they had wanted any 
further itemization they could have had it. 

I think Mr. Baum will stipulate, however, Your Honor, 
that the Norwegian securities were the subject of con- 
fiscation by the Norwegian Government. I say this be- 
cause the Government of the United States assisted the 
Norwegian Government in furnishing certain documents 
to aid in that case, and that the list of securities are 

contained I believe in the Norwegian Government, 
597 which I might say was in favor of the plaintiff. 
Is there any doubt about that, Mr. Baum? 

MR. BAUM: No, I don’t understand the point of 
that statemhent. 

MR. MOSKOVITZ: You mentioned the lack of detail 
in the 15,000 Swiss frances worth of securities, that is 
about $3,500. 

MR. BAUM: My point is we asked the man what 
property he held and we get some numbers—we have in 
Germany 355,794—I assume—Swiss francs. I wouldn’t 
be too sure about that. 

MR. MOSKOVITZ: In that case I believe I will of- 
fer all the enclosures in evidence. 

THE COURT: Very well. 

MR. BAUM: Might I inquire what the purpose of 
this is? 

THE COURT: I don’t know. 

Mr. MOSKOVITZ: I think it will become germane. 
Do you stipulate that the securities are listed in these 
balance sheets? 

MR. BAUM: That there are securities listed, surely. 

MR. MOSKOVITZ: Which are the counterpart of 
that one sheet of paper. 
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May we mark this so that we know what we are talk- 
ing about. 

(Photostat entitled ‘‘Statement of es in Al- 

lied and Neutral Countries (A) in Germany and 
598 other countries occupied by Germany during the 

war (B) marked Plaintiffs’ Exhibit No. i for 
identification. ) 

MR. MOSKOVITZ: We are here to find out whether 
the Government got the information they wanted. If we 
must take more time we will take more time. 

THE COURT: What were the investments made by 
the plaintiff in Germany from 1939 to 1945? 

MR. MOSKOVITZ: Made in Germany? These are 
for the most part pre-war investments, and the only ones 
that were made— 

THE COURT: This sheet says ‘‘Statement of Snpest 
ments in Allied and Neutral Countries (A) in Germany 
and other countries occupied by Germany during the war 
(B).’’? And there are certain figures for 1939, 1940, 1941, 
1942, 1943, 1944, and 1945. What do they mean? 

MR. MOSKOVITZ: If Your Honor will note the 
amount of the pre-war investment was 612,520, and it 
goes through each year; these are the totals here. These 
are not new investments each year, Your Honor. This is 
the list of the total values held during each year. 

THE COURT: I want to know what they are? 

MR. MOSKOVITZ: These are the balance sheets 
which show these figures (Handing exhibit to the Court). 

THE COURT: I can’t read this thing. I haven’t 

the slightest idea what it means. 
599 MR. MOSKOVITZ: This is the ‘eitvenkation, 
Your Honor, that the Government wanted, and as 
far as I know they don’t raise any question about this 
but they harp on the words called “Declaration Fides,” 
and they have got all the information which they could 
possibly want. 
THE COURT: What is the Declaration Fides! 
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MR. MOSKOVITZ: Are you asking me, Your Honor? 

THE COURT: Yes. 

MR. MOSKOVITZ: When the plaintiff prepared his 
answer to interrogatories all of his investments at that 
time were under the supervision of Fides, which is part 
of the Credit Suisse, a Swiss bank that has no connec- 
tion with the plaintiff—like any other big bank—and he 
_ understood they were going to prepare the answer be- 
- cause he didn’t have the detail of what his investments 
were each year. 

THE COURT: Did they prepare it? 

MR. MOSKOVITZ: They prepared it, but it was not 
_ complete. They attached them to the answers to the in- 
terrogatories, and if you recall the plaintiff on cross 
examination testified that he saw a piece of paper which 
contained countries other than Germany, which was the 
principal one which Fides had listed, and that sheet of 
paper which is now marked is the paper which I refer to. 

THE COURT: Which paper? 

MR. MOSKOVITZ: That one sheet of paper, 
600 Plaintiffs’ Exhibit No. 23. 
THE COURT: This is Declaration Fides? 

MR. MOSKOVITZ: No, Your Honor, that is not Dec- 
laration Fides. 

Fides was supposed to prepare a declaration listing all 
this property. 

THE COURT: Did they? 

MR. MOSKOVITZ: They prepared it in answer to the 
_ interrogatories, but it was not complete because he had 
other property which was not listed. 

The declaration did contain a complete list of the Ger- 
man property. 

THE COURT: Where is it? 

MR. MOSKOVITZ: The Government has it. They re- 
ceived it. 

THE COURT: Did you receive the Declaration Fides? 

MR. BAUM: No, Your Honor. He is referring to 
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that document which he showed you several days ago 
which was Ratio’s answer to our interrogatories. 

MR. MOSKOVITZ: The plaintiff understood, since he 
did not have the records of his securities, that Fides 
would prepare a declaration, and so in anticipation he 
answered “See Declaration.” He should have said “To be 
prepared,” but the words he used were “See Declaration 

Fides,” and if he had been more explicit he would 
601 have said “See declaration to be peeyeed by 
Fides.” 

Fides prepared a declaration which they atiashed to 
the interrogatories, and the major difference between that 
and what the Government has now is that basically it did 
not list the Denmark and Swedish securities which:amount 
to a couple of thousand dollars. That information has 
since been supplied. 

Am I clear now? : 


EDUARD VON DER HEYDT, 


plaintiff, having been previously sworn, resumed the stand 
and testified further as follows: 


REDIRECT EXAMINATION 


BY MR. MOSKOVITZ: 2 

Q Mr. von der Heydt, you testified earlier that you 
had furnished certain information to Dr. Gutstein and 
that he had drafted the answer to the interrogatories 
which you signed and swore to on the first day of Sep- 
tember, 1955, was that correct? A That is correct. 

Q In answer to Interrogatory 19, which asks whether 
you had any interest as a stockholder or otherwise or 
was a member of or an employee, etceters, etcetera, et- 

cetera, in companies in Germany, Holland, France, 
602 Belgium, Norway, Hungary, Rumania, Bulgaria, 
Luxembourg, Denmark, Italy, or Japan during the 
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period from 1938 through 1945, and in answer to that you 
said, “Germany, Holland, Norway, Luxembourg, Denmark, 
Italy.” 

And “In Norway”, and I will show it to you, you said: 

“In Norway: Concerning shares see Declaration 
Fides. I had a few works of art in the Kunarindustri 
Muset, Oslo, which are now at the Rietberg Museum, 
Zurich.” 

Then in answer to Denmark, you said: 

“In Denmark: See Declaration Fides. Works of 
art at the Danske Kunstindustrimuseum, Kopen- 
hagen.” 

And “In Italy” you said: 

“In Italy: See files held by the Union Bank of 
Switzerland.” 

When you answered with respect to Norway and Den- 
mark “See Declaration Fides” will you tell the Court what 
you meant by that? A I meant the answer given to the 
interrogatories by the Fides. 

Q Did Fides have administration of all your property, 
all your securities? A Yes, with few exceptions which 
are stated here. 

Q Was it called to your attention that the state- 

603 ments given by Fides at the time, while they listed 

all the German securities, did not list the Nor- 

wegian and the Denmark securities? A My attention 
was not called to it and I did overlook it. 

Q Did you find out at a later time that the declaration 
which they gave did not contain information as to the 
Norwegian and Danish holdings? A There was a second 
Declaration Fides, and there all the stocks and shares 
in Norway and Oslo were declared. 

Q Do you know how much these securities amount to? 
A They are not very valuable. I think in Norway 
where the crown is very low it was I think about 50,000 
crowns and perhaps in Denmark there was a little bit 
more. 
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Q How much is a Norwegian crown? A It sells very 
low; I couldn’t tell you how much it is now. 

Q Do you know about how many Swiss francs that 
would make? A Originally a crown was about equal to 
a Swiss franc, and now it is much lower. 

Q How much, approximately, is it? A I would put 
it at about 50,000 Swiss francs. 

Q 50,000 Swiss francs today? A I haven’t fol- 
604 lowed the quotations; it may be less because the 
Norwegian crown has depreciated very much and 

the Swiss franc has Kept its value. 

Q To your knowledge has Fides given all the a 
tion which they have concerning all of your holdings? A 
It is their duty to do so. First they made a mistake and 
then there were other holdings which I specified that were 
held by the Union Bank in Switzerland, in Lpeaene, and 
Belgium and Holland. 

Q Did you inquire of Fides why they left out the 
listing of the Norwegian and Danish securities the first 
time they answered these interrogatories? A I didn’t 
inquire because I didn’t notice it then. 

Q Did you inquire at a later date? A I inquired at 
a later date. 

Q Will you tell us what you did to find out ‘from 
Fides why the Norwegian and Danish securities were not 
listed the first time? A JI couldn’t understand it be- 
cause the securities had been bonght by the Fides for 
originally it was about 100,000 of each, and then be- 
cause there was a pressure from Germany and all small 
countries I considered with regard to the N orwegian, I 
considered it better, it was a— 

Q Excuse me—I want to know what you did to in- 
quire of Fides about the N orwegian and Danish shares— 

what you did to inquire from Fides, That’s what 
605 Iwanttoknow. A _ I asked them. 
Q How did you ask them? A By telephone 

Q Did you receiveareply? A I did. 
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Q Is this the answer which you received? A “Yes, 
this is the answer. 
e s e e 
Q Mr. von der Heydt, who is Mr. Meyer? A Mr. 
Meyer is an official of the Fides and also of the Ratio. 
Q Does Ratio have any employees of its own. A 
No. 
606 Q Who owns the securities which are in the 
name of Ratio? A I do. 
* 


RECROSS EXAMINATION 


BY MR. BAUM: 
Q You spoke about the answers to the interrogatories 
prepared by Fides for Ratio, is that correct? A In 1955. 
Q They were prepared by Fides? A _ As far as finan- 
cial matters were concerned. 
Q Did you ever see those answers, Mr. von der Heydt? 


A Isaw them in Washington. 

Q Do you recall that Answer No. 8, which is an 
answer to a question whether Ratio owns any real or 
personal property in Germany, Holland, France, Belgium, 
Norway, Hungary, Rumania, Bulgaria, Luxembourg, Den- 
mark, Italy, or Japan, the answer reads: 

“For the period from January 1, 1939, through May, 
1945, Ratio S.A. did not own any real or personal prop- 
erty in Germany, Holland, France, Belgium, Norway, 
Hungary, Rumania, Bulgaria, Luxembourg, Denmark, 
Italy, or Japan.” 

Can you explain that to me please, Mr. von der 
607 Heydt? A You mean real estate? 

Q It says any real or personal property. A 
As far as real estate was concerned I had nothing to do 
with it, and as far as shares were concerned I had the 
impression that it has been answered by the answer of 
Fides for Ratio, by the answer to the interrogatories, and 
it was None. 
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I didn’t want to hide anything— 

MR. MOSKOVITZ: If Your Honor please, abies I 
am a, little late, but I believe the question would be objec- 
tionable because it is not complete in that the schedule 
attached to it, or attached to the answer itself reflects a 
list of securities. 

THE COURT: What kind of an answer is that, then? 
The answer says there are no securities and then they 
proceed to list securities, That sounds kind of silly. 

MR. BAUM: I read the whole answer to that ques- 
tion, Your Honor. 

BY MR. BAUM: 

Q Now, Mr. von der Heydt, those answers of Ratio 
had a list attached of certain shares in some German 
corporations which either you or Ratio owner, isn’t that 
correct? A “Yes, sir. 

Q In addition to those shares didn’t you own quite a 

bit of German Government bonds? A Only after 
608 the death of my mother. I would not have, I 

would never have the idea to change good Swiss 
francs into bad German marks. 

Q Isn’t it a fact, Mr. von der Heydt, from 1939 
through 1945 you were buying and selling German Govern- 
ment securities, either you or Ratio? A I didn't make 
any business in buying. 

Q In 1948, Mr. von der Heydt, did you not sell, 110, 000 
marks worth of German Government bonds? A _ I can- 
not remember this, but one thing is certain, I tried to get 
rid of all the German stuff I may have from former times 
—for instance, what I got from the Niederrheinische 
Bank. Therefore that was long before the war! 

Q What do you mean by what you got from the 
Niederrheinische Bank? A By selling those shares. 

Q You sold those shares in 19438, didn’t you? A I 
don’t remember the year, but if you say.it must be true. 

Q In fact you sold those shares, which were 100,000 
marks or more, with 110,000 marks worth of German 
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Government bonds all at the same time, didn’t you, in 
August, 1943? A I do not remember that is a fact. I 
remember the selling of the Niederrheinische Bank but 
I didn’t do any active business in subsequent years 

609 in Switzerland because there was no bank there. 
Q You had a very large blocked marked Bal- 
ance in Germany, didn’t you, on the books of Ratio? A 
If it is written in the books of Ratio it must be true. 

Q Are you at all familiar with this statement which 
has been marked Plaintiff’s Exhibit No. 23? A I wish 
to see it. 

(Plaintiff’s Exhibit No. 23 was handed to the witness.) 

A I said only last week that I didn’t remember quite 
distinctly. 

Q That doesn’t list anything you own in Holland, does 
it? A After the list which is made up by the Ratio 
Fides, I didn’t own anything in Holland, I never bought 
anything in Holland. 

Q You have owned the Art Society all through the 
war and you still own it, do you not? A Beg pardon? 

Q The Internationale Kunstvereeniging you owned 
during the war and you still own it, don’t you? A It is 
no more than ten cents. 

Q So that anything which had no value wouldn’t 

610 be on that sheet, is that it? A That may be the 

reason but only about three months ago I got from 

the Dutch Government 100,000 florins because they wanted 

to do me a favor because my house was destroyed by the 
Germans. 

Q As a matter of fact, Mr. von der Heydt, as early 
as 1943 or 1944 the Dutch Government allowed you 
195,000 florins for the destruction of your house, isn’t 
that correct? A It may be correct. 

Q And that amount has been bearing interest ever 
since, isn’t that correct, in your favor? A I didn’t 
touch it. 

Q And in 1943 and 1944 the Germans were still in 


681 A 


occupation in Holland, were they not? A Of course. 
It was used for the payment of my Dutch employees. 
* * 8 * 


611 Q Now, Mr. von der Heydt, you said in answer 
to Mr. Moskovitz’s question that the Declaration 
Fides, what you meant by Declaration Fides were Ratio’s 
answers to the Government’s interrogatories, is that 
612 correct? A There was an interrogatory answered 
by the Fides for the Ratio, and that was all and 
I inquired by telephone at once when I saw it here in 
Washington. 

Q I would like to read you a statement from an » aff 
davit submitted to this court by your attorney and ask 

you whether it is an accurate statement of the facts. 
I am reading from Mr. Moskovitz’s affidavit on this 
motion sworn to on the 19th day of September, 1956: 

“‘Decalaration Fides’ is a phrase applied by Heydt in 
answering interrogatories concerning his assets and prop- 
erty in various countries, to the statements of his prop- 
erties which had been submitted by Fides to the Office of 
Alien Property since 1949, copies of which are in the 
files of defendant.” 

Is that what you meant by “Declaration Fides, ” the 
statement you had submitted to the Office of Alien Prop- 
erty? 

MR. MOSKOVITZ: If Your Honor please, if I am in 
error about that I think it has been corrected by the 
sworn testimony of the plaintiff, and I was in error. 
That is not what he meant. 

THE COURT: You may answer. 

A If you answer that I had property in Holland, not 
only the house but other things paid to me by the Gaver 
ment, I never considered that as a thought of value be- 

cause then the Fides did not have them under inal 
613 control; it was something apart. 


Q *** Did you mean by Declaration Fides a state- 
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ment that had been submitted to the Office of Alien Prop- 
erty as early as 19497 A Yes, there was a declaration. 

Q And this is the statement? A Made by Fides for 
the Ratio. 

MR. MOSKOVITZ: If Your Honor please, I think in 
fairness to me, however, Mr. Baum should read the entire 
paragraph instead of starting with the third sentence. 

THE COURT: You can read it if he doesn’t want to 
read it. : 

MR. MOSKOVITZ: May I then? 

THE COURT: Certainly. 

MR. MOSKOVITZ: 

“In discussing item 7 at page 20 of his affidavit Mr. 
Fenderson makes reference to a document entitled ‘Dec- 
laration Fides’, as if to suggest that it was a single docu- 
ment which should have been furnished by Fides. This 
suggestion is incorrect ‘Declaration Fides’ is a phrase 
applied by Heydt in answering interrogatories concerning 

his assets and property in various countries, to the 
614 statements of his properties which had been sub- 
mitted by Fides to the Office of Alien Property 
since 1949, copies of which are in the files of defendant.” 

I then go on to list a series of documents. 

“In August, 1955, the answers to the interrogatories 
submitted by the defendant to Ratio and Libertas were 
prepared by Fides. Finally, as appears from a copy of 
a letter from Fides dated 3rd July, 1956 (which we sent 
to the defendants on July 6, 1956), documentation of 
foreign holdings was furnished as part of the documents 
produced by Fides. If the defendants could demonstrate 
that these Fides statements do not completely answer the 
interrogatories addressed by them to Heydt, they have 
had ample time in which to raise the question in proper 
form. Defendants have not shown that any fact is or has 
been omitted.” 

MR. BAUM: I would like to also read an additional 
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affidavit by Mr. Moskovitz dated October 1st, the 
615 day before the motion was argued before Judge 
Tamm, and I will read the whole paragraph:: 
“Item 7 Documents of Fides. All documents of Fides 
have been produced as evidenced by Fides attestation. 
Continued reference to ‘Declaration Fides’ by defendants 
is merely confusing. As heretofore explained, ‘Declara- 
tion Fides’ is Heydt’s personal term for the information 
furnished by Fides to the defendants on several occasions 
from 1949 to date. All declarations by Fides were made 
to the defendants in the first place. There is not and 
never was any ‘Declaration Fides’ which has not been 
shown to defendants.” ! 
The witness just identified a document which is entitled 
“Statement of the Property of Mr.‘ Eduard von der 
Heydt, Ascona (Switzerland) which is under the admin- 
istration of the Office of Alien Property, Washington, 
D. C: 99 
MR. MOSKOVITZ: If Your Honor please, that’s the 
way that the witness has been confused. You show him 
a document as if there is no question about it and he 
says Yes, and that’s exactly what has happened here. 
THE COURT: Where did that come from? ; 
MR. BAUM: This was submitted to us, Your Honor, 
back in 1949 or 1951—Mr. Moskovitz can tell—this is a 
list of United States assets which were then blocked 
616 and which we later seized and which are the sub- 
ject of this action, and it doesn’t relate to sa aaa 
thing. 
THE COURT: Do you call that the Declaration Fidest 
THE WITNESS: Yes, Your Honor. 
BY THE COURT: 
Q Who made up defendants’ exhibit 46? A It has 
been made up, Your Honor, by the Fides for Ratio. 
Q And this is Declaration Fides? A Yes, sir. | 
Q ‘You are sure about that? A Jam sure about that. 
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617 Q Mr. von der Heydt, in Plaintiff’s Exhibit 24 

you have identified a letter which you received last 
week from Mr. Robert Meyer-Bohler. You received that 
letter? A I did so. 

Q And Mr. Meyer is a director of Ratio? A And 
Fides. 

Q But Ratio is your company and Fides isn’t, is that 
right? A Fides belongs to Credit Suisse. 

Q And is this Robert Meyer the same Robert Meyer 
who corresponded with Professor Russel? A I do not 
know if he corresponded with Professor Russel. 

Q You were sitting in the court room I believe the 
other day, Mr. von der Heydt, and please correct me if 
I am wrong, when I asked Professor Russel about some 
envelope he had received from Mr. Meyer concerning 
Libertas. 


THE WITNESS: When I was sitting behind there it 


was not fully easy to understand every word. 
MR. MOSKOVITZ: If it will help you any we will 


stipulate it was the same Meyer. 
e we co s 


618 THE COURT: I would like to have the ques- 
tion that was asked in which the plaintiff said: 
“See Declaration Fides.” 

MR. BAUM: There are several of them. 

THE COURT: Are there? 

MR. BAUM: Yes, Your Honor. The first question, 
if Your Honor please, is No. 19: 

“State whether plaintiff Eduard von der Heydt had 
any interest in, as stockholder or otherwise, or was a 
member or, or an officer, director, employee, representa- 
tive, or consultant of any corporation, company, partner- 
ship, sole proprietorship, or association, incorporated or 
established in, or having a place of business in Germany, 
Holland, France, Belgium, Norway, Hungary, Rumania, 





685 A 


pions Luxemoourg, Denmark, Italy, or Japan during 
the period from 1938 through 1945.” 

And then, if Your Honor please, the next question says: 

“Tf the answer to any part of the preceding interroga- 
tory is in the affirmative, state the names and addresses 
of such corporations, companies, partnerships, sole pro- 
prietorships, or associations, state the nature of the in- 
terest or partnership, and/or the capacity in which ap- 

pointed or employed and give the dates when such 
619 interest, partnership, appointment or employment 

commenced and when and how terminated, or if 
not terminated, whether such interest, partnership, ap- 
pointment, or employment still continues.” 

The answer to 19 is: | 

“Germany, Holland, Norway, Luxembourg, Denmark, 
Italy. 

“In Germany: Stocks and shares inherited me my 
mother in 1944 and held by the banking firm von der 
Heydt-Kersten Sohne. Other shares held by the August 
Thyssen Bank, Berlin, which, being in the Russian sector, 
were destroyed. I have no ‘data pertaining to them in 
my office. 

“In Holland: von der Heydt’s Bank N.V., which was 
liquidated during the war and taken over by the : ‘Inter- 
nationale Kunstvereeniging N.V. These matters have 
been controlled by your representative, Mr. Charig, 
Munich. 

“Moreover, years ago, I founded several small limited 
companies of which the capital was generally florins 10,000 
each. I had no personal interest in these companies, they 
were held by clients. I only acted as trustee. One of 
them was Kantoor van Administratie en Beheer van 

Onroerende en Andere Zaken N.V., Amsterdam. 
620 Another was the Maatschappij tot Im-en Export 
van Yzerdraadartikelen N.T., Den Haag, and an- 
other was N.V. Museum von der Heydt, which was the 
only company owned by myself, but I did not do any 
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business with it because my works of art later mostly 
went to Switzerland instead of to Holland. 

“In Norway: Concerning shares see declaration Fides. 

THE COURT: In Norway? 

MR. BAUM: Yes, sir. And then it goes on: “I had 
a few works of art in the Kunarindustri Muset, Oslo, 
which are now at the Rietberg Museum, Zurich. 

“In Denmark: See declaration Fides. 

“Works of art at the Danske Kunstindustrimuseum, 
Kopenhagen. 

“In Italy: See files held by the Union Bank of Switzer- 
land.” 

Then I asked question 21: 

“State whether plaintiff Eduard von der Heydt has in 
his possession, custody, or control any correspondence, 
or copies thereof, books of account, records, or other 
documents relating to such interest, partnership, appoint- 

ment or employment by any such corporation, com- 
621 pany, partnership, sole proprietorship, or associa- 
tion during the period from 1938 through 1945.” 

The answer to that is: 

“No. Possibly in declaration Fides.” 

Then in 22: 

“If the answer to the preceding interrogatory is ‘Yes’ 
state where such documents are presently located and 
give a description of such documents.” 

The answer to that is: “Zurich (Fides).” 

Then in 23 is the question we have discussed before, 
if you don’t have documents any more, where are they, 
and then we have: 

“Possibly at Fides Zurich. As stated at the beginning 
of this declaration, I was not obliged, as a private Swiss 
citizen, to keep books and things of no interest. Part of 
' the files are in possession of Fides and of the Union 
Bank of Switzerland.” 

THE COURT: This Defendant’s Exhibit No. 46 is a 
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statement of the property of the plaintiff which has been 
seized by the Alien Property Office? 
MR. BAUM: That is correct. 
THE COURT: And that is what he calls Declaration 
Fides? 
622 MR. MOSKOVITZ: No, it isn’t. : 
THE COURT: Well, did he? He answered that 
question Yes. 


REDIRECT EXAMINATION 


BY MR. MOSKOVITZ: | 

Q Is what you term “Declaration Fides” one document 
or a series of documents? A I know of two documents. 

Q Which two? A One about 1955, which was shown 
to me, and there is another one which was shown to me 
in the summer or October or September of this year, and 
that was where Norway and Denmark were in it, and 
that’s the one I declared before court that I knew exactly 
that I have seen it and I have seen it in Zurich. 

Q Which property do you mean to cover when you 
talked about Declaration Fides? A All the stocks and 
bonds owned by Ratio and stated by nina 


GERARD F. CHARIG 


was called as a witness by the plaintiffs, and being 
623 first duly sworn, was examined and testified as 


follows: 
DIRECT EXAMINATION 
BY MR. ALK: 


Q Mr. Charig, what is your position with the Office of 


Alien Property? A I am an attorney with the United 
States Department of Justice, Office of Alien Property, 


and I am assigned to the Overseas Office at Munich, 
Germany, at the American Consulate General there. 
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Q Did you prepare an affidavit in this case? A Yes, 
I did. 

Q Who prepared the affidavit? A I did. 

Q Im the form that it was submitted in this court 
was it written and prepared by you? A Yes, sir. 

Q Or was it sent to you? 

MR. BAUM: There are two affidavits on file in this 
court, Your Honor, by this witness. 

THE COURT: Which one are you referring to? 

MR. BAUM: There was on filed with the original 
discovery motion in 1955, and there is another one in 

1956. 
624 MR. ALK: I now refer to the affidavit of 5 
July, 1956. A Yes, sir. 

Q Was that affidavit prepared by you? A Yes, sir, 
every word of it. 

Q It was not written in Washington and sent to you 
for your signature? A No, sir. 

Q In the first line of this affidavit you call yourself 
an attorney-adviser. What does that term mean? A 
That is a classification of the Personnel Office. I am an 
attorney. An attorney-adviser is the classification set 
forth by certain Civil Service regulations calling persons 
in my salary group attorney-adviser. 

Q You state in your affidavit that you were directed 
to examine certain records at the office of Professor 
Russel? A Yes, sir. 

Q Who directed you to do so? A I received word 
by memorandum and by cable from our Washington of- 
fice informing me of a court order having been issued by 
the Honorable Judge Tamm on February 8, 1956, and 
telling me that I may shortly expect to be contacted by 
the office of Dr. Gutstein, Zurich, Switzerland, and that 
I should be prepared to go ahead to Amsterdam, the 

Netherlands, to commence with the examination of 
625 the books of account, papers, and correspondence 
in accordance with Judge Tamm’s order. 





Q Have you prepared any memoranda or reports of 
your discussion with Professor Russel? A Well, yes, 
sir. I reported to our Washington Office in ee 
detail. 

Q Will you produce those reports? Zt 

MR. BAUM: Same objection, Your Honor. — 

THE COURT: Sustained. ! 

MR. ALK: May I inquire as to what is the basis for 
this objection? 

THE COURT: Don’t you know what i is? 

626 MR. ALK: I do not. 

THE COURT: You know that an office com- 
munication between Government departments in this set 
of circumstances is confidential. 

MR. ALK: If it please the Court, so that we can have 
it for the record, may we have a statement by the counsel 
for the Government as to the basis of their objection? 
I desire to know whether they are relying on Belge 
or not. 

THE COURT: He wants to know whether you are 
relying on privilege. 

MR. BAUM: I am relying on all sorts of rariene. 
Your Honor, not only a Government privilege but as one 
of the attorneys in this case, and he is no more entitled 
to that than I am to his correspondence with Mr. Mosko- 
vitz. 

MR. ALK: The Government in this case has examined 
quite thoroughly in connection with conversations between 
the plaintiff and his counsel. i 

THE COURT: That was waived. 

MR. ALK: I understand the Government, however, 
refuses to waive? 

THE COURT: That is right. 

MR. BAUM: As a matter of fact, Your ant, I am 
not authorized to waive. He was. I am not authorized 
to waive that. | 
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627 Q Mr. Charig, in connection with your corre- 

spondence with Mr. Russel you had received a 
letter from Professor Russel, had you not, in which he 
stated that it would be satisfactory for you to get in 
touch with Price Waterhouse and Company? Do you re- 
call that? A Yes, sir. I believe you are referring to 
a letter which Professor Russel wrote to me on April 6, 
1956, in which he however was more or less quoting Mrs. 
Huyer as being agreeable to permit me to approach Price 
Waterhouse and ask them for the Price Waterhouse re- 
ports. 

Q I show you a photostat of a letter from Professor 
Russel to you dated April 6, 1956, and I ask you whether 
that is the letter which you refer to? A Yes, sir. That 
is the letter of April 6, 1956, that I refer to. 

MR. ALK: Has that letter, Mr. Baum, been intro- 
duced in evidence? 

MR. BAUM: Yes. Your Honor, it is Defendants’ Ex- 
hibit No. 43. 

BY MR. ALK: 

Q I refer to paragraph 2 of that letter which reads 
as follows: 

“With regard to the Price Waterhouse reports Mrs. 

Huyer declared that she is willing to authorize 
628 this firm to give them for your perusal. She has 

no objection that you have photostats made at the 
ofice of Price Waterhouse of these reports.” A It so 
states in the letter. 

Q Did you thereafter get in touch with Price Water- 
house? A Yes, sir, I did, by letter. 

Q And where was that? A I addressed a letter to 
the office of Price Waterhouse at the Hague, Holland, 
and Price Waterhouse did forward copies of the so-called 
Price Waterhosue reports, or audit reports for the years 
I believe 1939 through 1945. 

Q Do you have a copy of the letter that you wrote to 
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Price Waterhouse? A Yes, sir. I have a copy of that 
letter. 
Q Will you produce it? 


629 A *** Yes, sir, here is a carbon copy of my 
letter of April 19, 1956, addressed to Price Water- 


house. 
Sa S % * 

Q Did you have any conversation with any representa- 
tives of the Price Waterhouse Company before you wrote 
plaintiffs’ Exhibit 25? A Before I wrote the an lank yes, 
I did. 

I telephoned Price Waterhouse after I had received the 
consent of Mrs. Huyer that I may approach them, and I 
found that the gentleman who would have the custody of 
these records or who would be fully informed was out af 
town at the time, and subsequently I returned to Munich 
and I wrote this letter, and I believe I directed it to the 
attention of the gentleman who would be fully informed. 

* ca * e : 
631 Q Mr. Charig, did you receive a reply from 
Price Waterhouse to your letter of April 19, 1956? 
A Yes, I did. 

Q Will you produce it? A I received a letter in 
reply together with the copies of the audit report which 
I had requested. 

Q Will you produce the letter which you feneiwad in 
reply? A Yes, sir. (Handing document to counsel for 
plaintiffs. ) 

I might say that the notation at the bottom: ‘of this 
letter in red pencil is a notation which I nae on at a 
later date. 

° * * * 
632 MR. BAUM: If Your Honor please, may I in- 
quire as to the materiality? We have never com- 
plained that we never got these. ! 
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THE COURT: I don’t know. 

They admit they got them; I don’t know why you are 
cluttering up the record. 

MR. ALK: I think we will come to that question. 

We desire to show that there has been a complete 
exhaustion of any possible place where any documents or 
records might conceivably be. 

THE COURT: But they concede that they got this. 

MR. BAUM: I would also like to know if counsel 
would concede that subsequent to the delivery of these 
reports from Price Waterhouse Professor Russel de- 
livered additional copies of the same reports. 

MR. ALK: Did Professor Russel so testify? If so, 
it is in the testimony. 

BY MR. ALK: 
Q In your letter, which is Plaintiffs’ Exhibit No. 25, 
you asked Price Waterhouse for all such reports 
633 and correspondence for the years indicated above? 
A Yes, sir. 

Q What did you mean by the phrase “all such reports 
and correspondence?” A The reports; the audit reports 
or the accounting reports which such an auditing firm will 
prepare for each and every year. 

Correspondence: I was interested in correspondence 
between Price Waterhouse and von der Heydt’s Bank or 
Internationale Kunstvereeniging, or Mr. Huyer, Profes- 
sor Russel, or just with Mr. von der Heydt. 

Q So that by your letter you made it an all-inclusive 
request for any reports and correspondence which Price 
Waterhouse might have, isn’t that correct? A As to 
Price Waterhouse, yes. 

* 


Q Have you had any other correspondence with Price 
Waterhouse, or any other conversations with any officials 
of Price Waterhouse? A Only to the extent that I re- 
turned the reports to Price Waterhouse and that Price 
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Waterhouse acknowledged the receipt of these reports 
from me. 

Q Have you ever inquired of Price Waterhouse con- 

cerning the meaning of the initials V.M.?: A I 
634 have not. I have inquired of other individuals who 

might know, or should have known, or might have 
known, and with other accounting firms in Holland. 

Q But you never asked Price Waterhouse, is that 
correct? A No, I have no recollection that I did, 

Q Did you ever ask Professor Russel or Mrs. Huyer 
with respect to the meaning of the term V.M.? A Jam 
rather certain that I did. I directed at least one letter 
and several telephone calls to Professor Russel request- 
ing that he produce, or make available, the V.M. Journal, 
and in these conversations we usually made some addi- 
tional remarks. I am reasonably certain I asked him for 
the meaning. ! 

Q ‘You say that you had conversations with Professor 
Russel in the course of which you are reasonably certain 
that you asked him for the meaning of the letters VM. ? 
A Yes, sir. 

Q Did you constantly make a record and oe 
of any conversations which you had with Professor Rus- 
sel shortly after the conversation took place? A I made 
records of some of the telephone conversations but by 
no means of all telephone conversations which I had with 
Professor Russel. 

Q Do you have any memorandum purporting to 

635 set down the facts of a conversation with Profes- 

sor Russel in which you recite that there was a 

discussion with respect to the meaning of the term V.M.? 

A No, sir. I have no such memorandum, but I had a 

number of telephone conversations with Professor Russel 
in the beginning of April, 1956. 

Q It is customary in your work, is it not, for you to 
make a written memorandum of conversations which you 
have had with individuals in the course of an investiga- 
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tion which you are making? A It is not a standard 
procedure. However, I very frequently do. 

In Amsterdam in the beginning of April, 1956, I would 
follow the practice of perhaps addressing a letter to 
Professor Russel just to make certain that there was 
no misunderstanding in the course of the telephone con- 
versation, and in that letter—well, I think there is only 
one where I mentioned the V. M. Journal. 

Q Will you produce any letter which you wrote to 
Professor Russel in which you asked the meaning of the 
term V.M.? A No, sir. As I said before, I have no 
record where I asked Professor Russel for the meaning 
of the letters V.M. I just have a letter in which I re- 
quest that the V. M. Journal be produced and made 

available to me. 
636 Q Then if I understand it you are not able to 

supply us with any memorandum of a conversation 
with Professor Russel or with any letter to Professor 
Russel in which you asked for the meaning of the term 
V. M. A I have no such thing in writing, no, sir, just 
my statement that in the course of the telephone conver- 
sation it is my best recollection that I requested informa- 
tion about the meaning of these missing documents. 

Q Why didn’t you inquire of Price Waterhouse what 
the meaning of the term V.M. was? A I must say that 
in dealing with Price Waterhouse I really confined my- 
self to a request for these audit reports and any corre- 
spondence. I did not interview anyone there. 

Q But you didn’t have to confine yourself to that, 
Mr. Charig. A I don’t believe that I had to, that is 
right. 

Q I believe in your affidavit you make mention of the 
fact that on April 9, 1956, you and Mr. Brandhof were 
at Zandvoort and that you made an examination in Mrs. 
Huyer’s house. Do you recall that? A Yes, I did. 

Q Were you restricted from searching any particular 
part of the room in which you were conducting your in- 
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vestigation? A I went to Mrs. Huyer’s house in Zand- 
voort with the— 
e * Bog * 
637 *** T don’t recall that I was expressly re- 
stricted, but I have to explain. 

Q If you have any explanation there will be a fedinead 
examination, of course, by Government counsel. I just 
want the answer to the question. A We went there for 
a certain agreed purpose, and I carried out my examina- 
tion in Mrs. Huyer’s house in accordance with that said 
agreement, which I wanted to further explain. 

Q Were you stopped in any way from searching any 
part of the room in which you were conducting your 
investigation? A I could not say that I was stopped, 
but I must say that I, as an official of the United’ States 
Government in Holland, in the house of a Dutch national, 
could not undertake to conduct searches at randoth. 

BY THE COURT: 

Q What was the agreement? A The seveamield was, 
and Professor Russel’s letter of April 6, 1956, expressly 
so states, that I was to go to Mrs. Huyer’s house to 

assist in searching through the documents of six 
638 file cabinets—Professor Russel said seven ; it is 
six file cabinets—and one metal cupboard. 

Q And did you search the file cabinets and the metal 
cupboard? A Yes, I did. 

Q And that was all? A That was all. 

BY MR. ALK: 

Q Did you go into any closet? A No, I did Kot 

Q Did you see any closets opening into the room? A 
I saw a built-in closet but I did not go near it. I cer- 
tainly did not open it; I certainly did not go into it. 

Q By a built-in closet what do you mean? ‘A A 
closet which had a door flush with the wall; a built-in 
closet as contrasted to a piece of fornitare which is 
placed in a room. 

Q Did you ask to go into the closet? A No,I did not. 
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Q I believe that you said that you examined six file 
cabinets and one steel cupboard, is that right? A Yes, 
a steel cabinet, a steel cupboard. 

Q Well, what is this steel cupboard that you men- 
tioned? A It is a steel cabinet with two metal doors 

somewhat taller than six feet. 
639 Q As far as you could see were the files that 

were in these filing cabinets or the cupboard dis- 
turbed in any way prior to your examination? A I did 
not find any indication that the files were disturbed. I 
found those files in apparently good order; some of those 
files going back to the early ’20’s; and containing docu- 
ments running from about 1920 up into the 50’s, and 
there was no Sign of any damage by physical force, such 
as fire, water, mud, or any other force. They seemed 
to be in good order. 

Q You are referring now to the cabinets? A To the 
six steel file cabinets, the same type of file cabinets which 
we are familiar with in our American offices, with four 
drawers each. 

Q And you are referring to the steel cupboard? A 
The steel cupboard did not seem to be disturbed, al- 
though there are horizontal shelves in the steel cupboard. 
It was arranged in a rather different way but it seemed 
to be undamaged. 

Q Tell us a little bit more about this steel cupboard 
as to the size of it. A I would estimate it to be about 
six feet tall and it has two metal doors and the entire 
cupboard may be four or five feet wide. 

Q If I understand your testimony correctly it 

640 appeared to you that the files which were con- 

tained in these file cabinets and in the steel cup- 

board were in good condition and undisturbed, is that 

right? A Undamaged, sir, and apparently undisturbed, 
yes. 

Q In your affidavit of July 5, 1956, if you will take 
your copy of the affidavit and look at page 4 of the affi- 





697 A 


davit, you set forth a list of books, records, or other 
documents which you state have not been produced pur- 
suant to the discovery order; is that correct? A, | ‘Yes, 
sir. 

Q Have you ever seen any of the books, ioe or 
other documents which are listed by you on page 4 as 
being missing? A No. I have never seen one of those 
that I have listed as missing. 

Q Then I want to make sure: You have never seen 
any of those which are listed as missing, is that correct? 
A That is correct; I have never seen them. 

BY THE COURT: 7 

Q How do you know they existed? A Yes, sir. In 
the books and records that I did see and that I did ex- 
amine you find cross references or remarks which refer 
to the documents or the books which I here state I found 
to be missing. | 

BY MR. ALK: | 

Q But you don’t know that they existed a any 
641 time since the commencement of this action. | 
S s s * 

THE WITNESS: I have not answered the Honor- 
able Judge’s question. 

For instance, I know that a deposit book, or as: it is 
stated in Dutch “depotboek” existed because in some 
memoranda of purchase or sale of securities, and under- 
neath some letters making reference to purchase or sale 
of securities, there is a little square stamp and the 
stamp reads “depotboek”. Entry was made in the depot- 
boek of whatever transaction that refers to, the notation 
of the purchase or sale of securities. 

As to the V.M. Journal, notations appear in the’ cur- 
rent account book referring to the V.M. Journal— | 

MR. ALK: Just a minute. Did you ever see the word 
“Journal?” 

MR. BAUM: Your Honor, the witness is answering 
Your Honor’s question. 








698 A 


THE COURT: Let him answer the questions. No- 
tations appear where? 
THE WITNESS: Notations appear in the cur- 
642 rent account books to the effect that a transaction 
recorded in the current account book has a corre- 
sponding entry in the V. M. Journal, and it also fur- 
nishes the page of the V. M. Journal where that corre- 
sponding entry appears. 
THE COURT: Do we have that current account 
book? 
(A book was handed to the witness by counsel for the 
defendants.) 
THE WITNESS: You will find that a transaction is 
recorded in the current account book— 
BY THE COURT: 
Q Where did this come from, this photostat I have 


here? 
e e Se s 


THE WITNESS: This is a photostat of a page of 
the current account books of the N. V. von der Heydt’s 
Bank. 

BY THE COURT: 
Q Where did you get it? A In Holland. The cur- 
rent account book was inspected by me. The pho- 
643 tostat was made at my request and under my su- 
pervision, but this enlarged one was not made by 


me. 
° ® * a 


Q Where did you get it? A Sir, it is taken from 
one of the original books of account which we did ex- 
amine in Holland. 

Q Whose books of account? A N. V. von der 
Heydt’s Bank, and I took the book of account to the 

photostating place; the photostats were made there, 
644 and I picked up the finished photostats and the 
book of account. 
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BY MR. ALE: : 

Q When was that? A That was in April, 1956, on 

or about April 8th or 10th. 
. td 
BY THE COURT: 

Q When you referred to the notation appearing in 
the current account book transactions recorded with cor- 
responding entry in the V. M. Journal, do I understand 
that in January, 1939, in the first column there appears 
“27.4 V. M. 33 Libertas?” A Yes, sir. 

Q And the next line “26.5 V. M. 34 Th. Bank.” A 
Yes, sir. In the extreme left hand column “26.5.” That 
is the European way of saying the 26th of May. That 
is the date. 

The next column “V. M. 34” refers to the J ournal, 
V. M. Journal, and 34 is the page of the journal. | 

Q That appears in both columns, correct, V. M. and 

the number in the first column and in the second 
645 column, is that right? A V. M. 34is a reference 
to the V. M. Journal. 

Q And then in the second column of the page hare 
are other references to V. M. 34, 35, in the second col- 
umn? A Yes, sir. Are you now looking at the lower 
part of the right hand column where “V. M. 35”, “V. M. 
35” appears six times, for instance? | 

THE COURT: All right. ; 

BY MR. ALK: | 

Q How do you know that the reference to V. Mt re- 
fers to a journal? A Yes, sir, I know. 

Q How do you know is my question. A Yes, sir, I 
am about to explain. 

In this particular column you will find other initials 
like D or G alongside the initials V. M—I don’t mean 
alongside, I mean the initial D and K and all these refer 
to journals, and I know because the other journals that 
were available were examined by the Dutch accountant 
and myself. 
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In other words, we would take entries referring to 
journals and we would look up the journals at the par- 
ticular page indicated, and we would find in these jour- 
nals the corresponding entries that appear in the current 

account book, but inasmuch as we do not have a 
646 V. M. Journal available, naturally we could never 
look at one. 

Q So this is only your explanation, isn’t that correct, 
Mr. Charig? A It is of course more than my explana- 
tion. It is this bookkeeping system which we checked 
up on and we went through, we followed through. 

Q But you were in contact with Price Waterhouse 
whom you knew controlled or audited the books, and you 
never asked them to explain what any notation meant, 
did you? A It is true I did not ask them to explain. 

I had many personal contacts with Professor Russel, 
and then also with Mrs. Huyer, but Professor Russel was 
represented to me as'@ man with whom I was to deal as 
counsel or tax consultant of this firm for approximately 
twenty years. im ae 

BY THE COBRT: 

Q Did you ask Russel what V. M. meant? A Yes, 
sir. 

Q What did he say? A He says he does not know 
much about the setup of these books. 

BY MR. ALK: : 

Q And you asked Mrs. Huyer,., you say? A Well, I 
am less definite that I asked Mrs.° ‘Hoyer, because I was 
told that she knows very little. : She i is the widow of the 

former manager, Mr. ‘Hayer. 
647 Q Are you acquainted with the Dutch term 

“vreemde munt?” A Yes, sir, vreemde munt, 
which means foreign moneys, and I looked into that word 
and I must say that a journal vreemde munt would serve 
the very same purpose as a devizen journal, and they 
have a devizen journal so they cannot also have a 
vreemde munt journal because it serves the same pur- 
pose. 
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Q How do you know it serves the same purpose? 

Are you acquainted with the Dutch bookkeeping prac- 
tices, Mr. Charig? A I am somewhat acquainted with 
it. I do not wish to infer that I am a Dutch account- 
ing expert, but I studied at least three terms of account- 
ing in college, and I also looked over these books day 
after day, and I did so with the benefit of the assistance 
of a Dutch accountant, the equivalent of a certified pub- 
lie accountant, 

Q But I am asking you to testify from your own 
knowledge, Mr. Charig. 

Do I understand that you want to say of your own 
knowledge that there would be no difference between a 
vreemde munt and a devizen journal? A From my own 
knowledge, as far as my knowledge goes, there is no dif- 
ference between the two. 

Vreemde munt is a Dutch word meaning foreign 
exchange. 
648 Devizen is a German technical term also town 
in the Dutch language meaning foreign exchange, 
so it is perhaps not merely a play on words. : 

A vreemde munt journal would be a foreign exchange 
journal, and a devizen journal would be a ee ex- 
change journal. 

Q May I ask}you to look at the photostat you, were 
examining, and will you tell us whether the V. M. items 
which are referrdd to there refer to foreign currency? 
A Well, I say that they here relate to transactions in- 
volving the Thyssén Bank of Berlin and Libertas, which 
I believe is a Swiss corporation. 

Inasmuch as they do refer to August Thyssen Bank, 
Berlin, and Libertas, I believe those references on: this 
page appear ‘to refer to transactions involving foreign 
exchange. 

Q What is the meaning of the word “munt”? A 
M-u-n-t? 
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Q Yes. A Currency. 

Q Does that include cable transfers, drafts, checks? 
A I believe it is a general designation of foreign ex- 
change. 

Q It refers to cash does it not? A Sir, at this point 
I must say I believe it does not refer to cash only. 

Q I asked what the word “munt” refers to. 

649 From your knowledge of Dutch what does that 

term refer to? A Foreign exchange in every 

shape and manner. It is identical with devizen but, sir, 

I must tell you that I have no absolute fluency in the 
Dutch language. 

Q Now I come back to a previous question. 

What causes you to believe that the documents which 
are listed on page 4 of your affidavit were in existence 
at any time subsequent to the commencement of this 
action? A Yes; the references that I talked about that 
refer to the missing books and documents in question of 
course could only be references which I gleaned from 
the documents dated prior to 1946, because I was only 
authorized to inspect documents up to 1946, so on that 
score my answer would have to be that I did not see 
any books and records dated after 1946, and cannot say 
that I have seen written references to the existence of 
the missing documents after the commencement of the 
action, but I have another reason to believe that these 
documents possibly or probably existed. That is the 
history of my contacts with Mrs, Huyer in May, 1955, 
and exchange of correspondence with Professor Russel 
in July, 1955, that leads me to believe that somebody 
carried records around from one place to the other and 
that some of the records that I showed a particular in- 
terest in have not been shown to me. 

Q So your belief is based on suspection, is that 
650 correct? A Well, sir, if you let me develop my 
contacts with Mrs. Huyer— 
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Q Can you answer the question Yes or No? A It 
is a fact within the knowledge of the plaintiff, because 
I was on the outside. 

Q Sol repeat the question: So your belief is based 
upon suspicion, isn’t that correct? A It is based on 

certain inferences that may justifiably flow from a set 
of facts. 

Q It will be for the Court to determine what infer- 
ences justifiably flow. I am asking you. A Well, I may 
characterize it as suspicion. 

Q Im the second paragraph on page 4 of your affi- 
davit, if you will refer to the second paragraph, you 
state “He (referring to Professor Russel) showed me 
two communications from Mr. von der Heydt dated in 
February, 1956.” i don’t know where the ae is, 

e 

I am taking it out of the middle of the sentence neers 
ing document to the Court). 

“He (referring to Professor Russel) showe me two 
communications from Mr. von der Heydt dated in Feb- 

ruary, 1956, and one letter from Dr. L. Gntstein, 
651 Zurich, Switzerland, dated February 28, 1956, and 

containing the full quotation of paragraphs 1, Z 
and 3, of the said Court order.” 

I ask you, Mr. Charig, in substance did these’ letters 
request Professor Russel to comply with the court ‘order? 

MR. BAUM: We object to that. They have the let- 
ters. Let them produce them. 

THE COURT: Yes, the letters are the best sepdiie. 

MR. ALK: I am sorry, Your Honor, we do not have 
the letters here. 

THE COURT: Where are they? 

MR. ALK: They are in Switzerland. 

THE COURT: What are they doing there? 

MR. ALK: We never thought of bringing material of 
this kind here. We have the affidavit of their own man. 

THE COURT: Do you have a copy? 
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THE WITNESS: [ have, sir. 

THE COURT: Let’s have it. 

MR. ALK: Will you produce the copies? 

THE COURT: These are two letters, February, 1956, 
and Gutstein’s letter of February 28, 1956. 

THE WITNESS: There are three communications 
with translations. These are photostats. (Handing doc- 
ument to counsel for plaintiffs.) 

MR. ALK: Will you mark this, please? 
s s & e 


Q The first document apparently is a telegram, is it 
not? It is dated February 26, 1956. A ‘Yes, it is. 
td * * e 


656 Q Did you make a memorandum of those con- 

versations with Professor Russel immediately after 
your visit? A [I jotted down some notes in pencil, or 
ink, and I also had a very fresh recollection of these 
events. 

Q I ask you whether you made a memorandum? A 
I jotted down some notes by hand, yes, sir. 

Q And do your notes contain the facts of your con- 
versation and of what happened between Professor Rus- 
sel and yourself? A Yes, sir. 

Q Will you produce those notes, please? A Now I 
am really uncertain whether I have those notes. 

MR. BAUM: If Your Honor please, is this 
657 proper examination? 
THE COURT: It certainly is. 

MR. BAUM: Is the witness required to search for 
his own notes? 

THE COURT: He certainly is. 

MR. BAUM: He is testifying without the notes. 

THE COURT: He wants to verify it. Suppose the 
notes show something different. 

MR. BAUM: ALI right, sir. 

BY MR. ALEK: 
Q If you don’t have your original notes would you 
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by chance transcribe your notes into another memoran- 
rum at a later date? A No, sir. 

THE COURT: You see, Mr. Baum, he is called as an 
adverse witness. 

MR. BAUM: Yes, I realize that. I wasn’t making 
any point of that. 

THE WITNESS: Let me make a more thorough 
search. 

Sir, to the very best of my recollection I gave a de- 
tailed account to our Washington office of the occur- 
rence, and to the very best of my recollection the hand- 
written notes were destroyed and thrown into the waste 
paper basket after I reduced the matter to writing in 

proper form, and sent the reports to ii Nai cas 
658 BY MR. ALK: 
Q Will you produce the detailed sceount which 
you sent to Washington? 

MR. BAUM: That is the same objection I made this 
mornin 

THE COURT: Sustained. 

% * 

MR. ALK: But if I understand it the Department re- 
fuses to permit us to see the memorandum. 

THE COURT: That's right; no , question about that. 


660 Q According to your affidavit on April 9, 1956, 

you were at Mrs. Huyer’ s home at which time you 
conducted an examination of six file cabinets and | a steel 
cupboard? A That is right. 

Q Were you permitted to make that examination by 
yourself? A Yes, sir. I must say that the understand- 
ing was that I would go to Mrs. Huyer’s house together 
with Professor Russel, and that I would assist in look- 
ing through these file cabinets, but when I arrived Pro- 
fessor Russel and Mrs. Huyer and Miss Ruijgrok, Pro- 
fessor Russel’s partner, sat down at a table and told me 
to go ahead, look through the cabinets. 
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I was somewhat amazed. I thought we would do that 
together. I would not be in the position of rummaging 
through others’ papers and files, but they said go ahead, 
and Mr. Brandhof and I went ahead looking through the 
file cabinets and the cupboard. 

Q Was there any time limit set during which you had 
to make this examination? A No, except that I was 
expected to be finished before lunch time. 

Q Were you told that you should be finished 

661 before lunch time? A I cannot state whether I 

was expressly told or whether that was the under- 
standing. 

Miss Ruijgrok had bought some meat she wanted to 
prepare for lunch, and they went there by automobile 
and they stated they were driving in about lunch time. 
In fact they offered me and Mr. Brandhof a ride back 
to the city, but they were driving back at lunch time. 

Q Now they didn’t trying to hurry you in any way, 
did they? A No, sir. 

Q After this visit to Mrs. Huyer’s home on April 9, 
1956, did you make a memorandum in which you set 
for the facts of what occurred on the occasion of that 
visit? A I made at least one memorandum which I for- 
warded to our Washington office with copies to the 
Munich office, and I also directed a letter to Professor 
Russel on the following day, April 10th. 

Q Didn’t you make any pencil notes, or notes in ink 
of your visit? A I made some pencil notes listing the 
papers I had seen and found there and taken away, and 
those pencil notes were later on typed, and they are at- 
tached to my affidavit of July 5, 1956, which is before 
you, and they are marked “Enclosure D” appended to the 
said affidavit. 


662 Q So that the record might be clear, Mr. Cha- 
rig, you are employed by the Attorney General, 


the defendant in this case? A Yes, sir. 
e s 2 & 





4 
4 
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663 Q DoI understand, Mr. Charig, that some time 

in April, 1956, around April 20, 1956, you had a 
further conversation with Professor Russel? ‘a Yes, 
sir. On April 20th Professor Russel— 

Q Just answer the question. A We had conversa- 
tions on April 17th and 18th by telephone and on April 
20th he came to Munich together with Miss Ruijgrok, 
his partner. 

Q Did you make a memorandum of your telephone 
conversation which occurred on April 17, 1956? A Yes, 
sir, I did. 

* ee * * 
664 BY THE COURT: 
Q Do you have the original of it? A Yes, 
sir. 

THE COURT: Let me see it. 

THE WITNESS: The conversation with Professor 
Russel took place in the German language, and this par- 
ticular memorandum has not been translated because my 
report to Washington was in the English language. 

THE COURT: You can translate it, can you not? 

THE WITNESS: Yes, sir, of course I can. J have 
to ask for a little bit of indulgence. I did not expect to 
be called upon. 7 

& * * 5 

Your Honor, may I say that I have found my notes 
with reference to the telephone conversation that; 1 had 
with Professor Russel on | April 17 and 18, 1956. — 


665 This is a handwritten list of papers taken away 
from Mrs. Huyer’s house. 

If you compare with the typed list you will find that 
on the typed list the four items referring to Niederrhein- 
ische Bank are pulled together in sequence 1, 2, 3, and 
4, and that on the handwritten list the items referred to 
Niederrheinische Bank are in four different separated 
places. ! 
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The rearrangement was obviously made for better 
clarity. 

BY MR. ALK: 

Q On this list which you have submitted to me ap- 
pears the letter B. What does that mean? A That 
means that Mr. Brandhof, the Dutch accountant who as- 
sisted me in the examination of the papers, took some 
of the files and looked at them initially and those files 
that he looked at he noted with a B on the side. If any- 
thing of interest developed I also looked at that file sub- 
sequently. B stands for Brandhof. 

* s e * 

Q Referring to the record of your conversation with 
Professor Russel on April 17, 1956, will you produce 
the record? A Yes, sir. This is the memorandum of 
that telephone conversation in my file. It is in the Ger- 
man language. I am prepared to translate it. 

Q Is the document which you hold in your hand the 
original record which you prepared of the conversation? 
A Yes, it is. It was typed by my secretary, of course. 

MR. BAUM: So that the record will be clear, will 
you please state what you are marking the particular 
exhibits? 

MR. ALK: I am marking as Plaintiffs’ Exhibit No. 
29 for identification the record of the telephone conver- 
sation between Mr. Charig and Professor Russel on April 
17, 1956, 

Ld 8 * & 
667 Q Will you translate Plaintiffs’ Exhibit 29 for 
identification. A It states, 

“Telephone conversation with Professor Russel, Am- 
sterdam, on April 17, 1956, 5:15 p.m. Russel called.” 

This is in the English language. 

Now I translate from the German notes: 

“Herr Professor Russel: I found together with Miss 
Ruijgrok and Mrs. Huyer much more. I wrote you about 
it. The documents are in German and in English. 
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“Charig: Are those papers which Mr. Brandhof and I 
returned previously?” 

I interpolate it Russel and Charig so you will be able 
to tell who is speaking. 

“Rusell: No, no. All this here is dated between’ 1939 
and 1946. There was a large closet which we had not 
previously seen and also in the documents which we had 
searched we picked out a lot. I can give them to you 

and you can pick from them yourself. 
668 “Charig: Yes. Should I then come to Anister- 
dam? ! 

“Russel: Well, yes, or I shall bring it to you to 
Munich on Friday and then we can look through = 
together. 

“Charig: ‘You would come all the way to Munich for 
this matter? , 

“Russel: Yes, I can be there within three hours by 
airplane. | 

“Charig: Well, perhaps we can meet halfway. : 

“Russel: Yes, that too. I am putting it in large 
suitcases and it will be simple. 

“Charig: I don’t believe I can reimburse you for the 
travel expenses. 

“Russel: No, you need not do that. Tntesaradtdnats 
Kunstvereeniging will pay for that. : 

“Charig: When will you come? 

“Russel: There is a direct airplane only on Friday. 

“Charig: Professor, can I call you back tomorrow 
morning. I will talk to my chief. Until what time. can 
I call you? 

“Russel: As early as possible beginning at 9 o — 

in the morning. I sent Baron a telegram and I 
669 telephoned and he said ‘That is beautiful, the 

more you have the better.’ The whole thing is in 
great confusion, it is terrible. We worked for five sa 
Miss Ruijgrok and I. It was terrible. | 
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“Charig: Well, between 9 and 10 o’clock in the morn- 

ing I will call you back.” 
BY MR. ALK: 

Q I assume, Mr. Charig, that you had your secretary 
listening in and she was making a synopsis of the con- 
versation? A That is correct. 

s * s Sa 
Q When was the next time that you had a conversa- 
tion with Professor Russel? A At 9:45 am. on April 
18, 1956. 
670 Q Do you have a similar record of the con- 
versation? A Yes, I have. 
s & s * 

Q Plaintiffs’ Exhibit No. 30 for identification is a 
record of a telephone conversation between Mr. Charig 
and Professor Russel on April 18, 1956. 

I show you Plaintiffs’ Exhibit No. 30 for identifica- 
tion and I ask you to translate it. A Yes, sir. “Tele- 
phone conversation with Professor Russel, Amsterdam, 
on April 18, 1956, 9:45.” 

That much is in English. Now I translate. I placed 
the call but this is already his answer: 

“Russel: Here, Russel. Good morning, Mr, Charig. 

“Charig: We would welcome it if you could come to 
Munich but we have to ask you to come tomorrow, Thurs- 
day, to Munich because on Friday at noon there is a 
further hearing before the judge in Washington and un- 
til that time i shall have to send a cable to Washington 

what papers are involved. 
671 “Russel: I cannot come tomorrow, impossible; 
I cannot get away here tomorrow. I have to be in 
court. 

“Charig: Well, then, there is hardly another possi- 
bility but that you should take the train on Thursday 
night. 

“Russel: No, no. I can depart only on Friday morn- 


ee ae On 
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ing. You can send a cable that at such and such a 
time I shall be there with the papers. 

“Charig: No, they wish to know in Washington what 
papers are involved. 

“Russel: That is almost impossible to find that out. 
There is Thyssen Bank; Twentsche Bank; Amster- 
damsche Bank; two large books; balance sheet of Inter- 
nationale Kunstvereeniging, and if the Baron knows all 
this he will be very mad. 

“Charig: If you come on Friday it will be very late 
because the court is meeting on Friday. 

“Russel: Yes, I believe the matter will be postponed 
again. 

“Charig: Why? Have you received news from Mr. 
Moskovitz on that point? 

“Russel: No. I have cabled him whether he can ad- 
journ it. I assume so. 

“Charig: No. I had a cable this morning, The 
672 hearing is set for Friday at 1:30 pm. I am to 
advise what papers are involved. That I can only 

do at the moment when I inspect the papers. 

“Russel: You can cable that the hearing should be 
adjourned. 

“Charig: Would it be quite impossible for you to 
come tomorrow? 

“Russel: Thursday noon I have to be in court and I 
cannot come sooner than Friday. 

“Charig: Well, then I shall meet you at the airport 
at 1:15 p.m. 

“Russel: All right. Please reserve two large single 
rooms in the hovel Bayerischer Hof located on the street; 
there is more air.” 

That is the end of that memorandum. 

* s * * i 

Q What is the next thing that occurred? A Well, 

I placed another telephone call to Professor Russel at 
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10:15 am. on April 18, 1956, the same morning, 
673 and I had another conversation with Professor 
Russel, and there is a short memorandum of that 
conversation. 
we a s s 

Q Plaintiffs’ Exhibit No. 31 for identification is a rec- 
ord of a telephone conversation between Mr. Charig and 
Professor Russel on April 18, 1956, at 10:15. Will you 
translate the record? A Yes, sir. (Reading): 

“Charig: Professor, here is Charig again. I have ob- 
tained a reservation at the Hotel Bayerischer Hof. In 
the meantime I got another idea. How would it be if 
you send Dr. Ruijgrok ahead and then you yourself 
would come on Friday? 

“Russel: I thought of that already myself but she 
has to come to court with me. It is not possible. I can- 
not make changes any more. That is impossible. We 
cannot leave our matters right here. We thought of it 

before. 
674 “Charig: Is there some correspondence with 
Thyssen Bank among the papers? 

“Yes. 

“With Twentsche Bank? 

“Yes. 

“With Amsterdamsche Bank? 

“Russel: There are statements of Amsterdamsche 
Bank and the the two books of the company, that is, 
Internationale Kunstvereeniging balance book, a large 
book of account, showing accounts with several banks, 
and also a current account book. 

“Charig: We had that one already. 

“Russel: J don’t understand that you already have it. 

“Charig: Well, then, we shall meet on Friday. I shall 
personally meet you at the airport.” 

* Ld =e * 

Q There after did Professor Russel come to Munich? 

A Yes, he said. 
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Q And he brought some documents and papers 
675 withhim? A Yes, he did. 

Q In what condition were these papers? A 
The papers were carried in two suitcases. There were a 
few books among them and some folders, but the bulk of 
the papers was in comparative disorder; they were loose. 

Q Were they clean or dirty? A Oh, they were clean, 
perhaps a little dusty here and—they were clean. | 

Q About how many documents were there? A There 
were two medium suitcases full. 

Q What has happened to those documents? A The 
documents are again in Professor Russel’s possessign I 
examined those documents; I sorted them. 

Q And when were they returned? A They were re- 
turned to Professor Russel in September, 1956. 

Q You had them between April and September of 
1956? A That is correct. That was pursuant to my 
understanding with Professor Russel. Professor Russel 
did not desire to remain in Munich until I completed the 
examination of the papers. He desired to return to Am- 
sterdam after a few days, and I told him that I could 
return them personally on the occasion of a visit I con- 
templated in Amsterdam in connection with another: mat- 

ter, and he said that would be satisfactory. | 
676 Q Did you make a contemporaneous record of 
your conversations with Professor Russel on the 
occasion of his trip to Munich on April 19, was A 
On April 20th. 

Q On April 20th A No. It is my best sepolidetion 
that I made no preliminary record or handwritten rec- 
ord, but that I reported to our Washington office as to 
the circumstances of Professor Russel’s visit in Munich 
on April 20th. 

Q Did you reduce to writing what occurred between 
you and Professor Russel on the occasion of his visit to 
Amsterdam on April 20th? A That visit was in 
Munich. 
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Q To Munich—excuse me—on April 20th. A I re- 
ported in considerable detail to our Washington office. 

Q Do you have any other contemporaneous records 
prepared by you or under your supervision with respect 
to telephone conversations with Professor Russel or Mrs. 
Huyer or with respect to face to face conversations with 
Professor Russel or Mrs. Huyer, including any visits 
which you may have had with either one of them? A I 
probably have some memorandum concerning my visit 
at Mrs. Huyer’s house in May, 1955, and perhaps with 

reference to my visit at Professor Russel’s office 
677 in August, 1955, but all those records are in 

Munich. I did not bring the bulk of my records 
from 1955. 

Q You mean you have not produced here the records 
of what transpired between you and Professor Russel in 
1955? A Sir, I wrote detailed and accurate reports and 
sent them to the Washington Office, and also they are 
very clear in my mind, and there are records of these 
occurrences in 1955 at the Washington office, reports that 
I forwarded to Washington. 

Q And these reports which you forwarded to Wash- 
ington, if I understand you correctly, were reports made 
contemporaneously with the transaction in respect to 
which you were reporting? A Immediately thereafter, 
within hours or at least within a few days. 

Q So that when these reports were made by you they 
supplanted in effect any penciled notes or other records 
which you had made, is that correct? A They would 
definitely—they would be accurate descriptions, accurate 
accounts of what transpired, and they would naturally 
reflect whatever I had penciled down as notes, 

MR. ALK: Then, so I am sure I have completed the 
record on this point, I ask the defendant to produce the 

report submitted by Mr. Charig to the Office of 
678 Alien Property containing his statements with re- 
spect to the facts concerning telephone conversa- 
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tious, oral conversations, or other visits between him and 
Professor Russel and/or Mrs. Huyer. 

MR. BAUM: Defendant refuses to do so for the rea- 
sons previously stated. 

THE COURT: Sustained. 

MR. ALK: Will the Court, before this witness es 
be prepared to listen to some argument on that point? 

THE COURT: No. Don’t misunderstand me, ; am 
prepared but I am not listening to it. 

MR. ALK: So that the record might be clear, dont 
it be appropriate to ask the defendant to set forth the 
reasons instead of merely saying “For reasons previously 
stated”, so that we can have the record clear as to what 
the reasons are. 

THE COURT: The record is clear. You know what 
he means. | 

MR. ALK: Iam not sure. 

THE COURT: Well, I do. 

MR. ALK: You see, Your Honor, we have a pee iiar 
situation here where the defendant is the eEDGy | Gen- 
eral. It is not the United States. 

THE COURT: There is nothing peculiar about it at 
all. 


MR. ALK: It is a different type of situgtian, 
679 These books and records and memoranda were 
made in the ordinary course of business—but as I 


understand it the Court does not want to hear argument. 
* * * ak 


682 GERARD F. CHARIG, 


was called as a witness by the defendants, and having 
been previously sworn, resumed the stand, and testified 
as follows: | 


DIRECT EXAMINATION 


BY MR. BAUM: i 
Q So that the record will be complete, will you state 
your full name? A Gerard Frank Charig. : 
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Q Where do you presently reside, Mr. Charig? A- I 
presently reside in Munich, Germany. My domicile is in 
the city of New York. 

Q Are you an attorney, Mr. Charig? A I am an 
attorney licensed to practice law in the state of New York. 

Q When were you admitted to the bar of the state of 
New York? A In March, 1949. 

Q And how long have you been employed by the De- 
partment of Justice? A Since November, 1952. 

Q I believe you testified yesterday that you are 
683 assigned to the Overseas Office of the Department 
of Justice? A Yes, I did. I am so assigned. 

Q In the course of your duties in the Overseas Office, 
Mr. Charig, did you have occasion to meet Mrs. Huyer? 
A Yes, I had occasion. 

Q Please state when for the first time? A I met 
Mrs. Huyer for the first time in May, 1955; on the 20th 
of May. 

Q Under what circumstances? A I had proceeded 
to The Netherlands in order to gather information and 
interview persons particularly with a view of interview- 
ing Mr. Huyer at Zandvoort, Holland, and after my ar- 
rival in Holland I learned that Mr. Huyer had died about 
January, 1955. I arranged to see Mrs. Huyer at her 
residence on May 20, 1955. 

Q Did you have any conversation with Mrs. Huyer on 
that date? A ‘Yes, I did. 

Q Will you please tell us as accurately as possible 
what that conversation was? A She ushered me into a 
room at the rear of her one-family dwelling, which she 
referred to as the office. 

I explained to her that a lawsuit was pending, told her 
a few of the circumstances, and asked her whether she 

had in her custody the books and records and cor- 
684 respondence of von der Heydt’s Bank, Zandvoort, 

and Internationale Kunstvereeniging; where those 
books and records were located, and whether I could have 
a look at them. 
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On May 20th Mrs. Huyer stated that all the books and 
records that her late husband had kept for Baron von der 
Heydt were in that house, but she suggested that I return 
on the following day when her son Jan Huyer would be 
present, and that it would be advisable that I return on 
the following day. : 

Q Did you return, Mr. Charig? A Yes, I did. | 

Q And what happened on the following day? A I 
went there in the evening of May 21, 1955. 

This time I was ushered into the living room, not. into 
the room referred to as the office. 

In response to my questions Mrs. Huyer and her son 
Jan told me they were not just quite certain what books 
and records they had in the back room. 

I suggested that we all go into that room and take a 
look around. They stated that they would not permit 
me to do that; that they were keeping books and records 
on behalf of Baran von der Heydt, and that unless Baron 
von der Heydt gave us his express permission they could 
not permit me to examine any books or records. 

At that time I made a further suggestion. I asked that 

Mr. Jan Huyer, or the mother, or both, go into that 
685 office while I would remain in the living room, and 

that they ascertain there what books and records 
were on hand and available; that I would not examine 
them at that time, but that I just wanted to be certain 
what is on hand; that arrangements would be made to 
obtain Mr. von der Heydt’s permission; that they were 
free to communicate with him. | 

Thereupon Mr. Jan Huyer went into the adjacent room, 
the office, and I remained in the living room with Mrs. 
Huyer. 

Young Huyer returned after approximately 20 orem 
or 30 minutes, and as he returned to the living room he 
stated, Yes, it is all here. And his mother asked him, 
What do you mean by that? And he said All the books 
and records of von der Heydt’s Bank and Kunstvereenig- 

| 


ing. 
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And I questioned him, Does that include all the books 
and records of the war years, and young Huyer said, Yes, 
it does, it is all there. 

Q What happened then, Mr. Charig? A Then I 
stated, Inasmuch as I will not be permitted to examine 
these books and records, will I be permitted to walk into 
that office, to go with Jan Huyer or Mrs. Huyer so that 
I could just see that the books and records are there 
without going into them, and that was done. 

I was led into the adjacent office by Mr. Jan Huyer, 

and there when you entered into that office on the 
686 left hand side were the six file cabinets of four 
drawers each; on the right hand side was the steel 
cupboard with the two doors; there were two desks in the 
room, and in the far corner was a built-in closet and Jan 
Huyer said, That is where all these books and records are. 

On one desk he had a pile of books; some of them rather 
thick and heavy; some of them somewhat thinner. He 
pointed to those books in particular and said, These are 
books of account. 

I then left the Huyer residence and indicated that I 
would probably have occasion to come back. 

Q Mr. Charig, have you incorporated the facts which 
you have just set forth concerning this visit in any docu- 
ment other than a memorandum to the Washington of- 
fice? A ‘Yes. I prepared, signed, and swore to an afi- 
davit giving a full account of these occurrences in Mrs. 
Huyer’s house that I just spoke about. That affidavit is 
dated June 16, 1955. 

MR. BAUM: If Your Honor please, that affidavit is 
attached to our original motion for production filed in 
November, 1955. 

BY MR. BAUM: 
Q After this visit in May, 1955, Mr. Charig, did you 
have further conversations with Mrs. Huyer or her 
687 son during the same year? A Yes, I did. 
Q When? A At the end of June, 1955, I be- 
lieve it was the last day of June, I telephoned and I 


719 A 


desired to speak to Mrs. Huyer, but Mrs. Huyer was not 
in Zandvoort, and I spoke to her son Jan Huyer. 

I inquired whether since my visit in May they! had 
obtained the authorization of Mr. von der Heydt' for 
my examination or inspections of the books and records 
and their house, and I told him that I was planning on 
making another visit to Holland and visiting the Hoyer 
house again. 

The conversation was very brief. Jan Huyer stated 
his mother was out of town and I should have my ‘fur- 
ther contacts through Professor Russel. 

Q Was that the end of the conversation? A That 
was the end of the conversation. 

Q Did you receive any communications from Profes- 
sor Russel thereafter? A Yes. I received a letter dated 
July 1, 1955, signed by Miss Ruijgrok, Professor Russel’s 
partner. 

She stated that she had heard about my plan of visit- 
ing the Huyer house again, and she continued that such 
a visit in the Huyer house would be fruitless; I should 
instead visit Professor Russel’s office; that Professor 

Russel was out of town and would get in touch with 
688 me after his return to Amsterdam. 
So therefore I did not pursue my plan of going 
to Mrs. Huyer’s house. 

Q Did you receive any letter from Professor Russel 
himself? A Yes. I received a letter dated July 2, 1955, 
in which Professor Russel writes that he had picked up 
the books and records from Mrs. Huyer’s office; that obvi- 
ously books and records were lost, but that I could: see 
what he has at his office; that I ‘should make arrange- 
ments, giving him ample time before my visit, and adding 
that it is a matter by itself that those books and a 
contain nothing of interest to me. 

cd 5 % 
690 Q After you received defendants exhibit 47, Mr. 
Charig, did you have occasion during the same year 
to meet Professor Russel? A Yes, I had. 
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Q When? A I saw Professor Russel in the 
691 afternoon of August 10, 1955, and in the morning 
of August 11, 1955, at his office in Amsterdam. 

Q Under what circumstances, Mr. Charig? A In 
accordance with Professor Russel’s letter of July 22, 1955, 
I made arrangements for a meeting at Profsssor Russel’s 
office where I was to look at the books and records he 
had fetched from Mrs. Huyer’s house, and I did in fact 
go to Amsterdam and personally call at his office in the 
afternoon of August 10, 1955. 

Q What did you do while you were at his office, and 
when were you there? 
* e s * 

A I called at Professor Russel’s office personally 
692 at about 3:30 or a quarter of four in the afternoon 
of August 10th. 

We were all seated around the conference table in his 
private office. Miss Ruijgrok was there. I was by myself. 

BY THE COURT: 

Q Excuse. When you were at Mrs. Huyer’s home her 
son was there and you were allowed to walk into the 
room to determine whether or not the records and books 
of von der Heydt’s Bank were there; did you ask the 
son whether the accounts of the August Thyssen Bank 
of Berlin were listed in the book of von der Heydt’s 
Bank? A Yes, I did. 

Q What did he answer? A He answered ‘‘Yes, they 
are here too.” 

Now reverting to the meeting at Professor Russel’s 
office in the afternoon of August 10, after some initial 
conversation Professor Russel turned over to me in his 
office some 29 books of account of von der Heydt’s Bank 
and Kunstvereeniging, and four folders of notes and 
correspondence. 

That was the first time I had access to these books or 
correspondence, and I first had to inquire what the va- 
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rious legends on the outside of the books mean, and what 
the various books contain. 
693 BY MR. BAUM: 

Q Did you then examine these books and fold- 
ers? A I began my examination in the afternoon of 
August 10th, but I returned in the morning about 9:30 
in the morning, perhaps 10 o’cloc!: in the cian i of 
August 11th, and I examined those books. : 

I stated at the time that this was a superficial examina- 
tion; that the books were too voluminous, and the rec- 
ords and correspondence too voluminous, and that it was 
physically impossible to really examine them thoroughly. 

I also stated that I had to leave Amsterdam eaten on 
August 11th to return to Munich. 

Q Did vou state why? A Well, I had pressing busi 
ness. 

Q My question is, Did you state why? A I told 
Professor Russel I had pressing business and JI) ex- 
pected Mr. Hill from Washington, D.C., from our Wash- 
ington office, to arrive in Munich and that I had been 
assigned to assist him in connection with the bing of 
a number of depositions in Europe. 

Before lunch time on August 11th I terminated examin- 
ing these books and turned to the problem of having 
some photostats taken. And then the afternoon was: de- 
voted to endeavors of finding a photostat firm that would 

be willing and able to make photostats from heavy 
694 books. It seemed that in Amsterdam the photostat 

firms are in a position to make photostats of single 
sheets but not of pages out of a heavy book. : 

And after that was arranged I left Professor Russel’s 
office in the afternoon of August 11th. And I told him 
that at some future time I would have to come back and 
take a closer look at these books and records. : 

I also hold him that when I visited Mrs. Huver’s house 
I remembered seeing some six file cabinets and a steel 
cupboard and other pieces of furniture that were sup- 
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posed to contain books and records, whereas the books 
and records shown to me consisted merely of a stack 
of books of account, maybe a foot and a half high, maybe 
a little higher, and some four folders of correspondence. 

Q Mr. Charig, directing your attention to the year 
1956, did you meet Professor Russel during that year? 
A Yes, I did. 

Q When for the first time? A I met him face to 
face on March 2nd, 1956. I had a telephone conversation 
in Amsterdam on the evening of March 1, 1956. 

Q Under what circumstances were you in Amsterdam 
on that occasion, Mr. Charig? A On that occasion I 
proceeded to Amsterdam for the purpose of examining 

the books, records, and correspondence of von der 
695 Heydt’s Bank, Internationale Kunstvereeniging, 

and other matters pertaining to Mr. von der 
Heydt’s business in accordance with a court order made 
by the Honorable Judge Tamm on February 8, 1956. 

Before I went to Amsterdam I received a notification 
from our Washington office to the effect that I should 
expect the office of Dr. Gutstein, Zurich, to contact me 
with a view of arranging for the examination of these 
books and records in Holland. 

I waited to be contacted by Dr. Gutstein’s office, and 
the examination was set down by Judge Tamm for Febru- 
ary 27, 1956. 

On February 24th, when I had not heard from Dr. 
Gutstein’s office in Zurich, I placed a telephone call and 
I talked to Dr. Gutstein. 

I asked him whether he had not received a letter from 
Mr. Moskovitz informing him about Judge Tamm’s order 
and about the arrangements that were to be made. 

He stated that he had received such a letter two days 
earlier, but he had not been able to study it or do any- 
thing about it, and that he had turned the matter over 
to an attorney on his staff, a Miss Leudi—with an umlaut; 
an umlaut is substantially expressed in the English lan- 
guage by saying ‘‘Luedi.”’ 
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I continued the conversation with Miss Luedi, 

696 and Miss Luedi stated that she would have to 

make certain arrangements, get in touch with cer- 
tain persons, and that I should not go ahead and com- 
mence my examination in Amsterdam on February 27th, 
but that I should give her some additional time to, make 
the necessary arrangements. 

It was then agreed that I was to proceed to Azaster- 
dam and personally call at Professor Russel’s office on 
March 1, 1956, instead of February 27th, and she stated 
that she would make the necessary arrangements ane be 
in touch with Professor Russel. 

I thereupon proceeded to Amsterdam and saeeqcally 
called at Professor Russel’s office in the afternoon of 
March ist. Professor Russel was not in his amet, but 
his partner, Miss Ruijgrok, was there. 

I stated to her the purpose of my visit, and told her 
about Judge Tamm’s order. She said she knew about 
it; and that she had heard from Dr. Gutstein’s office, 
Zurich, but that she will not permit me to commence the 
examination; that Professor Russel had told her not to 
permit me to examine the books and records. | 

She also said that Professor Russel would be back in 
Amsterdam on the same day, and that I would reach him 
by telephoning his home at about 7 o’clock in the evening. 

I telephoned his home at about 7 o’clock in the: eve- 

ning of March ist, and I told him about my visit 
697 = at iis office in the afternoon of that day. ! 

He stated, that it is right, he will not permit me 
to examine the books and records; I should not consider 
this a personal rebuff; he is sorry I came all the way to 
Amsterdam in vain, and that I should see him at his 
office at 10 o’clock or 10:30 the next morning, March 2nd. 

The next morning I went to his office accompanied by 
Mr. Brandhof, a Dutch accountant, the equivalent of a 
certified public accountant, who incidentally had also been 
with me in the afternoon of March Ist. 
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We had a conversation at Professor Russel’s office in 
the presence of Professor Russel, Miss Ruijgrok, and Mr. 
Brandhof. 

At that time I renewed my request for permission to 
examine the books and records in accordance with the 
court order, and Professor Russel repeated his refusal. 
This occurred several times in the course of the conver- 
sation. 

Professor Russel stated that he had received communi- 
cations from Mr. von der Heydt and from Dr. Gutstein; 
that these communications requested that he show me the 
books and records, but that he considers such authority 
as contained in these communications as insufficient under 
Dutch law, and insufficient to protect him, Professor Rus- 
sel, and insufficient to give him assurance that he will 
be protected against possible criminal prosecution in 

Holland, against liability for damages for making 
698 available to me the books and records. 

He also stated that he had attempted to get in 
touch with Mr. von der Heydt and with Dr. Gutstein in 
an effort to obtain additional information and clarifica- 
tion, and that both Dr. Gutstein and Mr. von der Heydt 
would not come to the telephone; they would not return 
his calls; they would not give him any information so 
that he will persist in his refusal to show me the books. 

Q Is that the end of the interview? A Well, Pro- 
fessor Russel went in some further detail as to the rea- 
sons of his refusal. 

He stated, for instance, that he was trying to obtain 
from Dr. Gutstein and Mr. von der Hevdt precise in- 
formation as to who the shareholders, the owners, of the 
stock of von der Heydt’s Bank and Kunstvereeniging 
were; that he then had a plan of calling a meeting of 
shareholders; to that meeting he would admit only those 
shareholders who had executed a notarized statement 
under oath, or in lieu of oath, stating that they are the 
owners, and that he would propose a resolution be made 
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at such meeting authorizing Professor Russel to show 
the books to me. | 

That was one of the details he mentioned. 

Q What did you do after this conversation? Fr I 
told Professor Russel that in view of his position I 

would report the facts to Washington, and I would 
699 return to Munich. | 
I did in fact return to Munich the same day. 

Q Later in that month, namely, March, 1956, Mr. 
Charig, did you receive any communications from 'Pro- 
fessor Russel? A Yes, I did. I received a letter from 
Professor Russel. The letter was dated March 27, 1956. 

The letter, incidentally, followed by about one ‘day a 
telephone call which I received from Dr. Gutstein’s qitice, 
Zurich. ! 

a % * * 

Q Ishow you Defendants’ Exhibit No. 48, Mr. Charig, 
and ask you if that is the original letter which you re- 
ceived from Professor Russel? A Yes, sir; this is the 
original letter. 

Q You stated just a moment ago, Mr. Charig, that 
you had received a telephone call from Dr. Gutstein 
prior to this letter. Would you please state when ‘that 
telephone call took place? A I must now make a cor- 

rection. I received a telegram from Dr. Gutstein’s 
700 office signed ‘‘Luedi,” and that telegram told me 
or stated, Please get in touch with Professor Rus- 
sel, Amsterdam, for the examination of the books | and 
records. ! 

Q After you received this letter which has been 
marked Defendants’ Exhibit No. 48, Mr. Charig, what 
if anything happened? A I placed a telephone call! and 
had a conversation with Professor Russel on or about 
March 29, 1956, and arrangements were made for me to 
personally call at Professor Russel’s office on March Ist. 

Q Do you mean March? A Pardon me—on April 3, 











726 A 


1956, and I was to receive there the books and records 
covered by Judge Tamm’s court order covered by Items 
1, 2, and 3 of Judge Tamm’s order. 

Professor Russel also stated that he would not be in 
Amsterdam but that his partner would deliver the books 
and records to me. 

He also mentioned something that he has mis- 

701 ~=givings, he has not received any of these assur- 

ances that would save him harmless or protect 

him against liability for damages of possible disbarment, 

and that he is very incensed about Dr. Gutstein not an- 

swering his telephone calls, and Mr. von der Heydt’s re- 

luctance of giving him assurances, but that nevertheless 

I could come ahead to Amsterdam, and that his partner 
would turn over the books and records to me. 

He also requested that I take them away from his 
office and not examine them there because they have 
limited space and they could not have me and Mr. 
Brandhof occupy their only conference room and private 
office. 

Q Did you go to Amsterdam on April 3, 1956? A 
Yes, I did. And I called at Professor Russel’s office, ac- 
companied by Mr. Brandhof, in the afternoon of April 
3rd. 

Q What happened, if anything? A Miss Ruijgrok 
received us and delivered to me 29 books of account and 
four folders of correspondence, and those were the same 
books and the same folders of correspondence which I 
had looked over at Professor Russel’s office on August 
10th and 11th, 1955. There was not any more there; it 
was the same material. 

I signed an inventory acknowledging receipt of these 
books and of this correspondence, and Miss Ruijgrok also 

signed acknowledging that the count of the books 
702. and the count of the pages in the folders was cor- 


rect as stated by me. 
* es * s 
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Q I show you Defendants’ Exhibit No. 49, Mr. Char- 
ig, and ask you to tell me what it is. A This is the 
original inventory, or list, of books and records showing 
my handwriting and Miss Ruijgrok’s handwriting af- 
fixed hereto on April 3, 1956. 

At the very bottom of the second page of this list is 
an additional notation in English by Miss Ruijgrok, which 
was placed there at a later date, namely, on April 11, 
when I returned the books and records to Professor Rus- 
sel’s office, and when Miss Ruijgrok acknowledged that 
the above documents were returned. 

Q Mr. Charig, please examine that list whieh you 
have before you, Defendants’ Exhibit No. 49, and state 
to the court whether you were shown any books on this 
occasion which you had not been shown in August, 1955? 

A No, sir. These were the very same books and 
703 the very same folders of correspondence that I was 
shown on August 10th and 11th, 1955. | 


Q What language is that document written in, Mr. 
Charig? A That document is written in the Dutch 
language. However, the notations underneath the list, or 
inventory, are in the English language. 

Q I call your attention to the last four items on the 
second page. Would you please read to the Court in 
English what those items are? A “Folder with nota- 
tions of August Thyssen Bank, Berlin, dated between 
January 1, 1930, up to and including December, 1936.” 

Q I said the last four items. A The second 
704 item, “Folder with notations concerning blocked 
mark tax.” 

The third item: “Folder with correspondence of Baron 
von der Heydt concerning INAC.” 

May I say here that INAC is a designation for von der 
Heydt’s Bank; that is an internal word, INAC. | 

The last of ihe four items: | 

“Folder with correspondence Baron von der Heyat/ 
Huyer.” 
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Q I notice next to these four items which you have 
read there are some ink notations. Would you mind tell- 
ing us what those are? A Those are the number of 
pages contained in each one of the four folders, written 
down after a page by page count in Professor Russel’s 
office on April 3rd. 

The folder with the Thyssen Bank notations and papers 
dated 1930 to 1936 contained 366 pages. 

The papers concerning the blocked mark tax, 93 pages. 

The first folder with correspondence between Baron von 
der Heydt and von der Heydt’s Bank, in Holland, 183 
pages. 

The second folder of correspondence between Baron 
von der Heydt and Mr. Huyer, 590 pages. 

Q I believe you testified a moment ago, Mr. Charig, 
that Professor Russel did not want you to examine the 

books in his office. What did you do with them? 
705 A All of these books and folders were taken to 

Mr. Brandhof’s office and Mr. Brandhof and I com- 
menced our examination there and continued the examina- 
tion on the next following days. 

Q Did you have any communication with Professor 
Russel on the following day, or whenever it was? A I 
communicated with Professor Russel on April 6, 1956. 

Professor Russel had in the meantime returned to 
Amsterdam. 

I spoke to him on April 6th, and after the telephone 
conversation I prepared a letter and had it delivered to 
Professor Russel. 

Q First, what was the telephone conversation? A I 
called Professor Russel to tell him that upon examination 
I find that very, very much of the material covered by 
Judge Tamm’s order was missing. And I stated to Pro- 
fessor Russel that I believed that the missing material is 
in Mrs. Huyer’s house, and I further suggested that per- 
haps Professor Russel and I should go there and should 
take a look at Mrs. Huyer’s house to see whether the 
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other material would not be there and could not be turned 
over to me. 
Professor Russel answered that he does not want me 
and him to go and look out there. That would be much 
like a search; that he would instead contact Mrs. 
706 Huyer and that he would obtain from her 4 state- 
ment that she had turned over to him all the books 
and records covered by the court order, and that she has 
no more, and that I should wait until he communicates 
with me farther. 
After the telephone conversation I prepared the letter 
of April 6, 1956, and had it delivered to Professor Russel. 
Q How was ‘it delivered, Mr. Charig? A A messen- 
ger employed by the accounting firm, by Mr. Brandhof’s 
accounting firm, personally took it to Professor Russel’s 
office. ! 
* * . aa 
Q Is Defendants’ Exhibit No. 50 a photostat of the 
letter to which you have just referred? A That is a 
true and accurate photostatic copy of my file copy. 
* * * we i 


707 Q Did you receive any reply to this letter, Mr. 

Charig? A Yes, sir. On the same day, in the 
late evening, a reply was delivered to me at my: hotel, 
a letter from Professor Russel to me dated April 6, 
1956. 

Q I now show you Defendants’ Exhibit No. 43 and 
ask you whether that is the reply to which you refer? 
.A Yes, that is the original letter. that is the reply. 

Q I notice that this letter states, Mr. Charig, that 

‘‘Mrs. Huyer is even willing to enable you in my pres- 
ence to search the seven (?) letter files in the office in 
her house.’’ | 

A It so states. 

Q Did you at any time thereafter proceed éé Mrs. 
Huyer’s house? A Yes. On the following morning I 
telephoned Professor Russel’s office—that was on April 
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7th. Professor Russel was in the office; he did not talk 
to me at that time, but he asked to call back. 

An hour and a half later I called the second time in 
the morning of April 7th and at that time we made the 

arrangement to meet at Mrs. Huyer’s house at 10 

708 o’clock in the morning of Monday, April 9, 1956. 

Q Did you? A Yes. Mr. Brandhof and I 

proceeded to Zandvoort and went to Mrs. Huyer’s resi- 
dence there. 

We were received by Mrs. Huyer and ushered into the 
office in the rear of her residence. 

Professor Russel and Miss Ruijgrok were already at 
Mrs. Huyer’s house but were sitting in her living room, 
not in the office. 

A few minutes after Mr. Brandhof and I had been 
ushered into the office Professor Russel and Miss Ruij- 
grok came in. 

Professor Russel stated, when he came in, ‘‘This is 
the first time I am in this office.’’ 

Q Did anything happen then? A Well, then Pro- 
fessor Russel and Mrs. Huyer and Miss Ruijgrok sat 
down at the table in the center of the room and said to 
me and Mr. Brandhof, ‘‘Go ahead, examine these file 
cabinets.’ 

Q Did you examine them? A Yes, we did. 

It had been my understanding that we would do that 
together, and I would assist, but the way it turned out 
they sat down and Mr. Brandhof and I proceeded and 

we went through every file of the drawers of these 
709 six file cabinets, and in those cabinets was a great 

amount of papers dated between 1939 and 1945; 
that means papers covered by Items 1, 2, and 3 of the 
court order. 

When we would come to a file containing such papers 
we would pull it out of the file cabinet, and at first we 
proceeded to place them on the table, but there were so 
many we proceeded to place these files on the floor. 
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Many of these files contained papers from the early 
20’s or 30’s up into the 50’s. These files were also 
pulled and placed on the floor. 

After a search of these file cabinets, lasting shout one 
and a quarter or one and a half hours, some three or 
four stacks of such files, each measuring about one foot 
or a little more in height, had been placed on the floor in 
this manner. 

The file cabinets were undamaged and the files in | those 
cabinets, which were filled to capacity with the exception 
of a few drawers, showed no signs of damage by any 
physical force, such as water or fire or mud, but they 
seemed to be in good condition. 

A few of the drawers were filled with papers paristin: 
ing to the Huyer family. Those few drawers were not 
searched. 

And after we searched the six file cabinets we also 
turned to the steel cabinet standing on the opposite wall 

and we took some papers and files from that steel 
710 cabinet, and also placed them on the floor. 

Q What did you do with these papers that 
were on the floor? A These papers and these stacks 
of files on the floor were then carried by Mr. Brandhof 
and myself into the living room next door, and there 
again while everyone else was seated Mr. Brandhof and 
[ went through these files and took out of these files the 
papers dated between September 1, 1939, and December 
31, 1945, leaving the papers dated before and after those 
dats in the files and rturning them immediately to Mrs. 
Huyer—these papers not dated between 1939 and; 1945. 

Also there were some papers such as invoices of for- 
warding agents, or receipts by various museums where 
art treasures were apparently on exhibit, or some insur- 
ance policies, like fire insurance or burglary insurance, 
that I immediately returned to Mrs. Huyer. I would not 
take those files along. 

There remained then a stack of files about a foot and 
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a half high that I desired to take along for further 
examination. 

Professor Russel and Mrs. Huyer permitted me to take 
that stack along for further examination. 

I had also seen some files dated before 1939 that I 
desired to take along. I asked Professor Russel whether 

he would give permission, because they seemed to 
711 warrant further examination, but Professor Russel 

stated, ‘‘They are dated before September, 1939, 
and I will not consent.’’ 

I did not take those files. 

Then I took that stack one and one half feet high and 
I returned to Amsterdam together with Mr. Brandhof in 
the automobile of Miss Ruijgrok. 

Q In these files that you examined, or in the docu- 
ments which you pulled out of the files, did you find any 
correspondence between von der Heydt’s Bank and the 
Thyssen Bank? A No. In those files, no, I found 
some four pages—to be accurate I found some four pages 
of correspondence between von der Heydt’s Bank and 
Thyssen Bank, four pages, but the correspondence be- 
tween von der Heydt’s Bank and Thyssen Bank was not 
there. 

Q It is true then, according to your previous testi- 
mony that the latest correspondence you had seen be- 
tween von der Heydt’s Bank and the August Thyssen 
Bank was up to the year 1936? A Up to the year 1938. 
That was one of the matters that Professor Russel did 
not wish me to have. There was a folder, Thyssen Bank 
correspondence 1936 to 1938 and I ffiust left it there. I 
had only seen correspondence fom 1930 to 1938. 

Q In other words the first time when you went 
712 to Professor Russel you saw the folder from 1930 
to 1936? A That is correct. 

Q And on this occasion was it that you saw the folder 
from 1936 to 1938? A That is correct. 
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Q After this visit to Mrs. Huyer’s house, Mr. Charig, 
did you have any further correspondence with Professor 
Russel? A Well, yes. On the following day, on April 
10th, I sent a letter to Professor Russel, and in that 
letter I itemized for Professor Russel the items that I 
still found to be missing. 

MR. BAUM: I ask to have marked as Defendants’ 
Exhibit No. 51 a letter from Mr. Charig to Professor 
Russel dated April 10, saa 

THE WITNESS: I may say that the items I found 
to be missing had somewhat increased now. 

It must be understood that while I had conver- 
713  sations with Professor Russel, in the interim pe- 
riod I was at Mr. Brandhof’s office, and I con- 
tinued the examination of the papers and the books, and 
by examining the papers and the books additional’ items 
were found to be missing, and therefore this letter of 
April 10th that I directed to Professor Russel includes 
some of the items I found missing that were not con- 
tained in my letter of April 6th where I had listed some 
other items that I found to be missing. 
BY MR. BAUM: 

Q I show you Defendants’ Exhibit No. 51 and ask 
you to tell me what it is. A This is a carbon copy of 
my letter to Professor Russel of April 10th. It:is an 
accurate carbon copy, word for word, and letter for 
letter. | 

Q Before the recess, Mr. Charig, we were discussing 
a letter from you to Professor Russel dated April 10, 

1956, which you identified. Did you receive any 
714 reply to that letter? A Professor Russel sent a 

letter in reply, but that letter I received several 
days after I returned to Munich. Professor Russel’s let- 
ter in reply was dated April 11, 1956. | 

Q What date did you leave Amsterdam? A left 
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Amsterdam in the evening of April 11. Before I left I 
telephoned Professor Russel and arranged for a meeting 
in the afternoon of April 11, at which time I was to 
return all of the books and records that had been deliv- 
ered to me in Holland, I was to return all of those to 
Professor Russel, and in the event Professor Russel had 
any additional books or records for examination I would 
remain in Amsterdam to examine them, and in the event 
he had not or could not tell me when he would have 
them I would return to Munich. 
* * % s 

Q I show you Defendants’ Exhibit No. 52, Mr. Charig, 
and ask you whether that is the original of the letter 
which you received from Professor Russel? A Yes, this 
is the original. 


715 Q Now Mr. Charig, I direct your attention to 
the first paragraph on the second page of this let- 


ter in which Professor Russel states: 

‘*You and Mr. Brandhof have inspected all cupboards 
and cabinets in the office of the Internationale Kunst- 
vereeniging.”’ 

Does that statement accord with your recollection of 
the facts, Mr. Charig? A No, sir. Mr. Brandhof and 
I examined and inspected the six file cabinets and the tall 
steel cupboard. 

There were other pieces of furniture in the room, such 
as desks. There was this built-in deep closet somewhere 
in the corner of the room, and of course, the house has 
a number of other rooms. It has an upstairs; it has a 
downstairs, and I did not examine anything except the 
six file cabinets and the tall steel cupboard. 

Q You have testified that you were in the office, or 
the room called the office, and the living room. A Yes, 
sir. 

Q Were you in any other rooms of Mrs. Huy- 
716 ~=er’s house at any time? A No, not in any other 
room except the hall, entering and leaving. 
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Q I notice in the next paragraph, namely, the next 
to the last paragraph of the letter, Professor Russel 
states: 

‘‘Nevertheless I will again on one of the following 
days search very exactly in these cupboards and cabinets 
at Zandvoort and forward you any possible doeument 
which I still might find, although 2 few letters which I 
might find cannot have any influence on the case. es 

Did you receive any further communication from Pro- 
fessor Russel after the receipt of this letter, Defendants’ 
Exhibit No. 52? A Yes, I did. I did receive two let- 
ters dated April 17th from Professor Russel, but as I 
said before, before I received this letter of April 11 
from Professor Russel I had another contact with him 
when I went to the office returning all the books and 
papers that had been delivered to me for the examina- 
tion, and when we had some conversation a few: hours 
before my departure from Amsterdam. 

At that time Professor Russel expressed tates that 
Mrs. Huyer had not found the books and papers that 
Mr. Brandhof and I had found on April 9th, and then I 

repeated that I was prepared to stay in Amster- 
717 ~=dam if I would have an opportunity to examine 

more books and records, and he could not give any 
estimate or any promise that there would be more—he 
did not give me any promise—and then we talked a little 
bit about the nature of these missing items. 

I stated to Professor Russel as to these various items 
that there are records available dated earlier; there are 
records available dated later; but the same nature of 
records that are missing seem to be missing right out 
of the middle somewhere; that therefore I cannot under- 
stand why all the records should be there and should be 
complete and the later records should be complete, and 
these matters are missing right out of the middle; that 
all journals should be there; that one journal the v. M. 
Journal should be there; that the nostro and vostro 
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books should exist commencing May 1940 but should not 
exist immediately prior thereto; and as to the minute 
book, the minute books, I told him that the corporation 
must have minute books, and the Kunstvereeniging was 
still in existence and why should such a minute book be 
missing? 

But Professor Russel stated that no judge can order 
the production of documents which do not exist. That he 
cannot give me anything further. 

He complained again that this whole matter should 
have been arranged for differently; that he is very dis- 

pleased with Mr. von der Heydt and with Dr. Gut- 
718 stein whom he has called upon for help and assist- 

ance in the past, but there he was, Professor Rus- 
sel, in Holland, the whole thing in his lap. 

He also said he had complained to Mr. von der Heydt 
about Mrs. Huyer not having found these records which 
Mr. Brandhof and I had found. : 

That is about all that was discussed. 

Q You said a moment ago you received two letters 
from Professor Russel dated April 17th. 

I show you a photostat of a document which has been 
marked Defendant’s Exhibit No. 44 and ask you if that 
is one of the letters which you received. A This is a 
true and accurate photostatic copy of the typed letter of 
Professor Russel dated April 17, 1956. 

* ? s * 


Q I now show you Defendants’ Exhibit No. 53 and 
ask you whether that is the second letter or other letter 
you received on April 17th? A This is the original of 
the hand written letter that Professor Russel sent to me 

dated April 17, 1956. 
719 Q Now, Mr. Charig, you also testified yester- 
day that at this time you had some telephone con- 
versations with Professor Russel, and you translated for 
Mr. Alk your notes of those telephone conversations. T 
don’t think we need repeat them here. 
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After these letters and phone calls did Professor Rus- 
sel come to Munich in April 1956? A Yes. He came 
to Munich on April 20, 1956, accompanied by Miss Ruij- 
grok, and he brought ae suitcases containing books and 
papers and notes and correspondence. 

Q And how were those papers brought to yout A 
These two suitcases were placed in the automobile in 
which I drove Professor Russel and Miss Ruijgrok from 
the airport to our office. They were carried upstairs. 
They were placed on the desk in my office. They were 
then opened by Professor Russel and he then turned 
them over to me. 

Q Where is your office in Munich, Mr. Charig? | A It 
is in the American Consulate-General, 

Q Did you examine the papers which were 
720 ~=brought to you? A “Yes, I did. 

Q Mr. Charig, I ask you to look at Defendants” 
Exhibit No. 51 in which on the second page you list some 
documents which were missing—or according to you were 
missing—on April 10th, the date of that letter. 

Would you please state to the Court whether any of 
the documents contained in that list were produced by 
Professor Russel on April 20, 19567 A Yes, some of 
these items that I listed as missing in the letter of April 
10th were produced on April 20th by Professor Russel. 

Q Will you identify them, please? A Yes, sir. Cor- 
respondence with von Stohrer and Mr. von Stumm was 
produced. 

My letter says ‘‘All correspondence with August Thys- 
sen Bank, Berlin, except for four pages.’ 

Four folders of correspondence with August Thyssen 
Bank, Berlin, were brought by Professor Russel. | 

Cor respondence with the Twentsche Bank. A sa of 
that was produced. | 

The minute books of the corporations were produced. 

If I may interject, in the minute book under the cover 
there was a letter, the original, a letter from Mrs. Huyer 
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to Professor Russel, dated December 20, 1955, in which 
Mrs. Huyer writes in substance, I herewith for- 
721 ward to you the minute books of von der Heydt’s 
bank and Kunstvereeniging, yet I had been asking 
for this minute book, or these minute books, on April 
3rd, on April 10th, and on April 9th, 1956. I did not 
receive it until April 20th. 

Q Just a moment. I show you Defendants’ Exhibit 
No. 45 and ask you whether that is the letter to which 
you are now referring. A This is a true and accurate 
photostatic copy of Mrs. Huyer’s letter to Professor 
Russel of December 20, 1955. 

Q Will you proceed, please, Mr. Charig? A Also 
produced from the items listed in my previous letter as 
missing was a batch of letters from Mr. von der Heydt, 
Ascona, Switzerland, to Mr. Huyer, in Holland, contain- 
ing approximately 50 or 55 letters dated at various dates 
in the vear 1940, 1941, 1942, 1943, and 1944. And there- 
fore, of the 68-odd letters of Mr. von der Heydt to Mr. 
Huyer that I found to be missing, approximately 50 or 55 
were produced in one batch by Mr. Russel—by Professor 
Russel—on April 20th. 

Q What do you mean by ‘‘in one batch?” A Well, 
they were all together with a covering piece of paper 
around the middle of the batch. 

And there was also a folder of letters from Mr. von 
der Heydt to Mr. Huyer, all of those letters in the folder 

dated 1945. 
722 So where I listed in the letter that all letters of 
Mr. von der Heydt for 1945 except one were miss- 
ing previously, the 1945 letters were now complete. 
They were delivered in a folder. 

Q Going back a moment to the correspondence with 
the August Thyssen Bank, what period did the corres- 
pondence which was now delivered to you in your office 
cover? A The period covered was September 1, 1939, 
running through 1939, 1940, right up into 1943, and after 


£ 


ay 


- 
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1944, but there was a very, very great thinning out of 
papers in 1943 and 1944. The bulk was 1939, 1940, 1941, 
and 1942, 1943 and 1944, just a few pages, maybe 30. 

Q Did Professor Russel produce any documents 
which you had not named in this letter? A Yes. In 
fact the bulk of the documents that he brought to 
Munich on April 20th were documents that I had not 
specifically listed as missing and that I had not listed 
because I did not know they existed. ! 

The items that I listed as missing in my letter are 
items which exist or which were referred to in the books 
and records that I had examined in Holland. : 

The bulk of the letters and books that Professor Rus- 
sel brought to Munich on April 20th had not been 
specifically referred to in any material that I had pre- 

viously examined in Holland. ! 
723 Q What kind of letters were these that you 
describe as the bulk? A As to the letters, fold- 
ers of correspondence with some clients where I already 
had seen some correspondence, I did not know there 
was more. ! 

Acknowledgment by big customers that their accounts, 
statement of account, sent to them were found to be 
correct. | 

Some loose leaves listing dividends on shares of stock, 
or interest on bonds, collected on behalf of clients, and 
accounts pertaining thereto. | 

There was a book listing month by month when cer- 
tain shares of stock or certain bonds would become due 
for dividend payments or payment of interest. : 


There are a number of other miscellaneous matters ; 
some correspondence between Mr. Huyer and Professor 
Russel about some routine taxes payable, and some cor- 
respondence pertaining to the purchase of some: horses 
and the breeding of horses, and a little book containing 
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accounts kept for Mr. von Stohler, Senior, and von 
724 Stohrer, Junior, a separate small book. 
There were a number of miscellaneous items 
which do not come to mind this minute. 
* * we & 

I may add that the other items which I had pre- 
viously listed as missing still remained missing except 
for those which I just stated were delivered by Professor 
Russel. 

+ * * e 

Q Mr. Charig, have you ever received the deposit 
book? Has it ever been shown to you? A No. The 
deposit book was never shown to me. 

Q And how do you know there was a deposit book? 
A Because in some of the correspondence dealing with 
purchase and sale of securities, correspondence with other 
banks and with bank clients, and in some small book 
only going as far as 1940, March, 1940, pertaining to 
purchase and sale of securities, you will again and again 
find a small square stamp which will say ‘‘Entered in 
the Deposit Book,’’ but no deposit book was found. 

e & s e 


725 Q Mr. Charig, yesterday when Mr. Alk was 
questioning you you were shown this sheet which 
has been marked Defendants’ Exhibit No. 54. Will you 
please state what it is? A This is an enlarged photo- 
stat copy of one page, namely, page 53, of the current 
account book of von der Heydt’s Bank, year 1939. 

It is one page of the account with J. Henry Schroder 
and Company, London, and it is an account marked 
Ponden, which means an account in English pounds ster- 
ling. Ponden is a Dutch word for pounds. 

Q Are there any items on that page, Mr. Charig, 
which are not in English pounds? A No. The account 
is an English pound account, and all items shown here 
would be with reference to English pounds. 

Q Mr. Charig, yesterday you explained to His Honor 
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that there were certain references marked V. M. on that 
page. There are also some references marked D 
726 are there not? A Yes, sir. 
Q With a number after them? A Yes, sir. 

Q Were you able to determine from the books of von 
der Heydt’s Bank what those D references were? A 
Yes. The D reference refers to the Devizen book, 
“‘D-e-v-i-z-e-n B-o-e-k’’—the foreign exchange journal, 
and I did in fact open up the Devizen Boek. | 

Where the reference said D-4, I would open up to 
the Devizen Journal, to the foreign exchange journal, 
page 4, and I would find that the reference in the cur- 
rent account book in fact refers to page 4 of the foreign 
exchange journal, and that in that journal you would find 
a corresponding entry. 

This page only shows references to D, the Devizen 
Journal, and V. M., this missing journal. : 

There is also on another page in the account book 
where you find references to a K journal. That is the 
cash book. The Dutch word Kasboek. And there is 
also a journal G, ‘‘Giro’’ referring to transfers ‘and re- 
mittances not carried in cash but by check or other ways 
where payment is made other than by cash. | 

Q That is a form of European checking account, is 
it not? A That is a form of European “checking ac- 
count. 

And on each and every page of the eurkent ac- 

727 count book you will find in this narrow column 

right to the far right of the date of the trans- 

action, you will find the column of these references to 
the so-called journals. | 

We checked as to each and every journal. ‘All the 


journals were there except the V. M. 
* & cd e 


Q When you say ‘‘We’’ who are you referting to, 
Mr. Charig? A ‘*‘We” is Mr. Brandhof, the Dutch ac- 
countant, the certified accountant, and I. ! 
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Q Did you ask Mr. Brandhof what V. M. might 
stand for? A Yes. 

Q Did he tell you? 

MR. MOSKOVITZ: I object to the question. 

MR. BAUM: I haven’t asked what he told him yet. 

MR. MOSKOVITZ: I object to any conversation be- 
tween Mr. Brandhof and himself. Mr. Brandhof is his 
employee. 

THE COURT: He only wants to know if he told him. 

THE WITNESS: Yes, he told me. 

728 BY MR. BAUM: 

Q Now, Mr. Charig, in your letter of April 
10th, Defendants’ Exhibit No. 51, you mentioned re- 
ceipts and vouchers supporting the cash book for 1939 
and 1940. How were you able to determine that those 
were missing? A Well, the same papers were available 
and delivered to me for the years 1941, 1942, 1943, and 
1944, 

Q You also mentioned nostro and vostro books up to 
May, 1940. How were you able to determine that those 
were missing? A Well, the nostro book and the vostro 
book beginning May, 1940, were delivered. 

Q You also mentioned originally that there were 68 
letters from Mr. von der Heydt to Mr. Huyer between 
1940 and 1945 missing, of which some 50 or 55 were 
later produced. How were you able to determine that 
there were 68 in the first place? A Because whenever 
Baron von der Heydt would write to Mr. Huyer in Hol- 
land he would give to each and every one of his letters 
a@ number. 

These numbers would start with one and each succeed- 
ing letter would have the next higher number. It would 
run up to 100, in some instances, 110 or 120, and then 
Baron von der Heydt would again start with No. 1. 

So that you have series of letters from Baron 
729 von der Heydt to Mr. Huyer numbered from 1 up 

to 100 or a little higher, and then again starting 
at No. 1. 
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Also the letters that Mr. Huyer wrote to Mr: von der 
Heydt were numbered. Mr. Huyer had his letters num- 
bered also beginning No. 1, and running up to! approxi- 
mately 100, and then starting again his next series with 
No. 1. | 

So you could determine which numbers were: “missing. 

Q Now, I notice in your letter you say 

‘All letters or copies of letters from Mr. Huyer to 
Baron von der Heydt between October 1940 and August 
1944.”’ 

Were any such letters delivered to you in Munich? 
A No. There were no letters. There still are no letters 
that Mr. Huyer wrote to Mr. von der Heydt, ' between 
October 1940 and August 1944. 

Q You have never been shown those letters on any 
one of the occasions? A No. 

Q And was there any correspondence betiesen Mr. 
von der Heydt and Mr. Huyer for the period from Sep- 
tember 1, 1939, and June 7, 1940, produced? A No, 
there was not. The letters between September | 4 1939, 
and May or even June, 1940, are missing. 

I must add that I happened to find two Leia dated 

April 1940. They were filed in a file pertaining to 
730 something a little different, and they nanienes to 
be there. 

So I must say that with the exception of vt letters, 
all of the correspondence between September 1989 and 
May or even June 1940 is missing. 

Q Mr. Charig, did Professor Russel ever aha you a 
folder of correspondence between himself and Mr. von 
der Heydt? A No, he did not. 

Q Has Professor Russel sent you, delivered ito you, 
or shown to you any documents since April 20, 1956? 
A No, not at Be 


731 Q Mr. on will you look at Defdndants’ 
Exhibit No. 54 and tell me in which language the 
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entries appearing on that page are written, and how you 
can tell? A The entries in this page are in the German 
language. 

Looking at some of these entries I find in the left-hand 
column the letters Verg. That is the abbreviation for 
Vergutung. That is German and means Payment Remit- 
tance. 

Going down further I find Vergutung several times. 

The last entry in the left hand column reads Zinsen. 
That is a German word and means Interest. 

In the right hand column there is again the word 
Vergutung abbreviated. 

In the middle of the page is Versich, and that is the ab- 

breviation of Versicherung. That is a German 
732 word meaning Insurance. 

The third to the last entry on the right hand 
column reads Telegrammspesen. That is a German word 
for Telegraphic Expense. 

The next to the last item again Zinsen, meaning in- 
terest; and the very last item Porti and another word 
Spesen, Postage Expense. 

& * 


CROSS EXAMINATION 


BY MR. MOSKOVITZ: 

Q Mr. Charig, did you see the originals from which 
this was taken? A Yes, I did. 

Q This on the top says ‘‘J. Henry Schroder and Com- 
pany, London.’’ Do you know what that is? A J. 
Henry Schroder and Company, London, is a banking firm 
in London, England, to the best of my knowledge. 

Q That is an English firm, is it not? A It is to the 
best of my knowledge an English firm in London, an 
English bank in London. 

Q Affiliated with J. Henry Schroder of New York, is 
it not? A Well, sir, pardon me, I do not know of my 

own knowledge. Quite conceivably, yes. 
733 Q Well, you were interested in this page, were 
you not? A Yes, sir. 
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Q Didn’t you bother to find out whose somout they 
were talking about when you had this. photostat made? 
A J. Henry Schroder, London, a banking firm, was the 
information that I found quite sufficient. The affiliation 
with the New York firm I did not look into. 

Q Isn’t this a page showing what the account of this 
London firm is? A Yes, I should say the account which 
von der Heydt’s Bank maintains with the London bank, 
or in reverse, the account of the London Bank in the 
books of the von der Heydt’s Bank, that is correct. 

Q Well, which is it, Mr. Charig? Do you ,want to 
look at it again? (Handing Defendants’ Exhibit No. 54 
to the witness.) A On the right hand side you would 
have the listing of payments that were made out of this 
account, and on the left hand side you would have the 
entries showing payments made into that account, and I 
would say it is the account— 

THE COURT: Where did you get it? : 

THE WITNESS: In the books of—in the current ac- 
count book of von der Heydt’s Bank, Zandvoort. 

It is a page out of the current account! book of 
734 von der Heydt’s Bank in Zandvoort. | 
BY MR. MOSKOVITZ: | 

Q My question to you, so that you don’t iaarilen: 
stand me, is this an account which von der Heydt main- 
tained in London, or is this an account which the London 
firm maintained with von der Heydt? A It is an ac- 
count which von der Heydt’s Bank maintained with the 
London bank as it is reflected in von der Heydt’s cur- 
rent account book. 

Q So in other words, this sheet that we tiaies been 
talking about all morning, this is a statement of what 
von der Heydt’s Bank had in London. : 

Look at it again so that you will be sure (Handing 
Defendants’ Exhibit No. 54 to the witness). A von der 
Heydt’s Bank would make deposits with the Schroder and 
Company Bank, London, and make withdrawals from the 





746 A 


Schroder and Company Bank in London, and this is the 
account thereof. These are the bookkeeping entries as 
they appear in von der Heydt’s Bank, Zandvoort. 

Q Let’s see if we have this straight. 

This is a photostat page out of a book in von der 
Heydt’s Bank in Zandvoort? A That is correct. 

Q And it shows what they were doing in their ac- 

count in London, which was in England? A That 
735 is correct. 

Q That is all it is. Is there anything else? I 
don’t want to cut you short. A That’s what it is, the 
account that von der Heydt’s Bank, Zandvoort, main- 
tained with Schroder Bank of London and the— 

Q (Interposing) von der Heydt’s Bank maintained 
with that bank in London, right. 

This is a statement of what their account in London 
was doing, what they were putting into that account and 
taking out of that account. A This particular page in 
substance, yes. 

Q And this is the page that had all those D’s and V’s 
on it that you testified about earlier today, right? A 
Each and every page in von der Heydt’s— 

THE COURT: The answer is Yes? 

THE WITNESS: Yes, sir. 

e 


BY MR. MOSKOVITZ: 

Q Mr. Charig, I would like to go back with you to 
the meeting which you had with Professor Russel on 
April 6, I believe, 1956. A I had a telephone conversa- 

tion and I wrote a letter to him on April 6, 1956. 
736 Q To save you the time of asking you a lot of 

questions, you called at his office on, I think, April 
3rd? A Yes, I did. 

Q And at that time Miss Ruijgrok delivered to you 
certain books and records? A That is correct. 

Q And you took them away with you? A That is 
correct. I was requested to. I did. 
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Q As I recall your testimony, Professor Russel was 
not at his office at the time, is that correct? A He was 
not at his office. He was not in Amsterdam. | 

Q What was the next conversation you had with Pro- 
fessor Russel either by telephone or in person! A By 
telephone on the 6th of April, 1956. ! 

Q And will you state as well as you can remember 
what you said to him and what he said to you? A On 
that morning J called him to tell him that I found a very, 
very large part of the books and records and correspond- 
ence covered by Items 1, 2, and 3 of Judge! Tamm’s 
order to be missing. And I went into detail.’ I item- 
ized and specified and I asked him whether he could not 
obtain these books and records and turn them over to me, 
and I suggested that they must be in Mrs. Huyer’s house, 
and I suggested that perhaps Professor Russel and I 

could go to Mrs. Huyer’s house and I could assist, 
737 ~=or I would be willing to assist, in looking into these 

file cabinets to see whether the missing material 
is not there. 

Q In other words, that was your opening statement 
to him, is that correct? A Yes, sir. 

Q I just want to take this step by step. 

What else did you say to him before he answered to 
you, if you can remember? A I recalled that earlier in 
May, 1955, I had seen six filing cabinets and the steel 
cupboard, and other pieces of furniture, and that with 
reference to those Mr. Jan Huyer and Mrs. Huyer had 
told me it’s all here, that’s where they are, and that the 
amount of books and the four folders of papers and cor- 
respondence turned over at Professor Russel’s office is 
physically so small that it is much, much smaller than 
the contents of these file cabinets. I asked him to obtain 
the missing papers, folders, files. 

Q What did he say to that? A He said he i not 
want to make an arrangement or appointment with me to 
go there, that would be much like a search, but he would 
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contact Mrs. Huyer; he could communicate with her, and 

that he would get from her a statement that she has 

turned over all the matters covered by the court order. 

Q And then what did you reply to that? A 

738 Well, he is the one who said that he would contact 
her and he would let me know. 

Q And that was the end of that conversation? A 
That was in substance the end. I don’t recall anything 
else about that conversation. And after the end of it I 
sent him the letter of April 6th. 

Q Have you stated as best you can remember every- 
thing that Professor Russel said to you? A To the 
very best of my recollection, yes, I have. 

Q Have you stated now everything that you said to 
him as near you can remember? A Yes, sir, I have. 

Q You then wrote, as you say, the two letters— A 
[ wrote one letter. 

Q —one letter dated April 6, 1956, which is Defend- 
ants’ Exhibit No. 50, and he answered by letter on the 
same date, April 6th, which is Defendants’ Exhibit No. 
43. A Yes, sir. 

Q There are the two letters, are they not? A That 
is correct. 

Q What was the next conversation or meeting that 
you had with Professor Russel? A The next conversa- 
tion was on the following morning. That would be the 
morning of April 7th. 

I called Professor Russel’s office at approxi- 

739 mately 9:45 in the morning for the purpose of 

setting up an appointment to go to Mrs. Huyer’s 

house because Professor Russel in his letter had said 

that Mrs. Huyer is willing to let you inspect the seven 
letter files, as he called it. 

At that time I was told Professor Russel is in the 
ofice— 

Q Just a minute, all we want now— A I had no 
conversation with him, just with the office. 
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Q Oh, you didn’t talk to Professor Russel that morn- 
ing? A Yes, sir. I called back approximately an hour 
and a half later on the morning of the 7th, and that’s 
when Professor Russel talked with me, and on that 
occasion the arrangement was made to go— 

Q Just a minute—what you said to him and what he 
said to you, just as best you can remember. I don’t ex- 
pect you to have a photographic memory. A Yes, sir. 
I told him in substance I had received his letter; I had 
noted he would permit me, or Mrs. Huyer would permit 
me, to come to her house and inspect these five file cabi- 
nets and the tall steel cabinet, and could we now make 
an appointment, the sooner the better, because there 
were further hearings in Washington on the question of 
the production and of the sufficiency of the a 

tion. 
740 Q What did he say to you about that? A 
Well, the only thing of significance that he said 
was, All right, on Monday morning at 10 o ‘clock we 
could meet at Mrs. Huyer’s house. 

Q That being the morning of the 9th of April? A 
That being the morning of the 9th of April. | 

Q You said the only thing of significance. What else 
did he say, if you can remember? A He did say that 
Mrs. Huyer assured him she has no more documents or 
books covered by the court order; that she had searched 
several times and there is no more. 

Q He said that? A Or words to that effect, yes, 
sir. 

Q And what did you say to that? A Let’s go and 
take a look, in essence. 

Q And what did he say to that? A Yes, on Monday 
morning, the 9th of April. 

Q Can you recall anything else that either he or you 
said which you have not already told us? A I don’t 
recall anything else about that particular conversation. 

Q Did you have any further conversation with him 
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between that conversation of the 7th of April and the time 
when you met him at the house of Mrs. Huyer on April 
9th? A No, sir, I don’t recall any further con- 
741 + versation before we met at Mrs. Huyer’s house. 
Q I believe you testified that you arrived at 
Mrs. Huyer’s house on the morning of April 9th with 
Mr. Brandhof accompanying you, is that correct? A 
That is right. 

Q And Professor Russel and Miss Ruijgrok, who is 
his partner, were seated in the living room? A That is 
right. 

Q In relation to the entrance hall where is the living 
room that we are speaking of? A When you enter the 
house the hall is on the right hand side of the house; 
the living room is immediately on the left side to the 
left of the hall, and the office is at the rear end of the 
building, at the end of the hall. 

Q So you went in the hall, into the living room, cor- 
rect? A No, sir. I went into the office. 

Q Directly? A Yes, sir. 

Q Didn’t you first meet with Professor Russel in the 
living room and go in with him, together? A No, sir. 
He entered the office a few minutes later. 

Q You walked into the office— A Into the house, 

down the hall, and I was ushered into the office— 
742 Mr. Brandhof and I were ushered into the office by 
Mrs. Huyer. 

Q And Professor Russel and Miss Ruijgrok entered 
the office, what we call the office, shortly thereafter? A 
That is correct. 

Q The office is really part of the house; it is not 
something added to the house? A Oh, no, it is one 
room in the house. 

Q Will you tell us as much as you can remember of 
what was said by you, what was said by Professor Rus- 
sel, or anybody else in that room during that meeting, 
as well as you can remember? A Well, I have de- 
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scribed the occurrence in detail on direct examination. 
I will again tell you. 

Q I would like to have it in sequence, how the con- 
versation went, and then what you did, and so on. A 
Mr. Brandhof and I were standing in the office. The 
door opened and Professor Russel and Miss Ruijgrok 
entered, and Professor Russel of course first said Good 
Morning; we greeted each other, and then he told me, 
‘“‘This is the first time I am entering this office. You 
have been in this room before, but I am here for the 
first time.’’ 

Q Go on. A Thereupon Professor ol Mrs. 
Huyer and Miss Ruijgrok would sit down at the table 

which is in the center of this office, and Professor 
743 Russel would say, ‘‘Well, Mr. Charig, these are 
the file cabinets, go ahead, you may look.” | 

And Mr. Brandhof and J—I must say I hesitated a 
little bit because I said, ‘‘I thought I was just to assist,’’ 
and he said, ‘‘No, no, you may look all by yourselts go 
ahead.” 

And then Mr. Brandhof and I looked thrown these 
six file cabinets in the manner that I would take one 
cabinet and Mr. Brandhof would take one a few cabinets 
removed so that we don’t get in each other’s way, and 
would look through all of them, and in the course of 
looking through I did ask occasionally, Well, what did 
this particular file refer to, but while we searched no 
conversation of any significance took place, except a few 
occasional questions whether that has a second part to it, 
or what the meaning of that particular file or the mean- 
ing of these particular files were, etc. 

Q And did they answer you? A Well, sir, they an- 
swered, but the answering frequently was from Mrs. 
Huyer, “I don’t know,’’ and from Professor Russel, ‘‘I 
told you I am here for the first time,’’ but they did not 
refuse to answer, but the answer was frequently not at 
all informative or enlightening. 
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Q I am not asking you for your judgment; I merely 
want to know what they said. 

They said frequently ‘‘I don’t know’’—or what 
744 else, if anything? A Toward the end of the 

* search, when I noted that there is only a part of 
the items that we were talking about and that I said I 
found missing, where some of the others were, Mrs. 
Huyer would say, or Professor Russel would say, ‘‘Well, 
maybe the Germans destroyed them’’ or ‘‘Maybe they 
were blown up in the house which you know was leveled 
when all of Zandvoort, a section of all of Zandvoort was 
leveled, one of the houses, but nothing definite. 

Q Is that the substance of the conversation that took 
place in that room? A Yes, sir. 

Q And then as I recall you testified— A Yes, sir; 
I must say a young employee came in, I mean domestic 
help, and brought in a cup of coffee, and a few words 
were exchanged, but nothing— 

Q In other words, it wasn’t unpleasant? A No, sir, 
it was not unpleasant. I must say that all the courtesies 
have been observed on that occasion and on other occa- 
sions. 

Q And then as I recall your testimony you took these 
enormous piles of papers and folders which you had 
pulled out of these cabinets and then you went to the 
living room with them? A Yes. Mr. Brandhof and I 

gathered these three or four stacks, each stack 
745 about a foot and a half high and carried them next 
door to the living room. 

Q And then as I recall your testimony you selected 
a certain number of those to take with you? A That is 
right. We, as it were, sifted the piles; I should say we 
pulled from these piles that we had on the floor the 
n aterial that was dated between September 1939 and De- 
cember 31, 1954, because that is the time limit set forth 
by the court order, and is I also said as to some other 
matters, we Just returned those to Mrs. Huyer or turned 
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them back immediately because they had to do with fire in- 
surance or local help. 

Q I understand. And then after you sdlentad these 
files, which you said were how high? A About a foot 
and a half high; approximately one and a half feet high. 

Q About how many pages did all this make, have you 
any idea? A Yes, sir, it would ren into— : 

Q Thousands? "A Three or four thousand pages. 

Q That you took with you? A That I took "tees 
yes. 

Q So there must have been how many times more did 
you leave behind, three, four, five or six? A You mean 

in the six file cabinets? 
746 Q No, no. That you pulled out for farther 
examination, that you placed on the floor, and you 
said you piled up the table and when there was no room on 
the table you piled them on the floor; do you remember 
you testified that this morning? A Yes, sir, in the 
office. 

Q All I want is to get a rough idea of how miele you 
left on the floor and on the table in relation to what you 
took away to Mr Brandhof’s office. A Everything that 
was put on the floor we took into the living room and that 
constituted about three or four piles of about one foot or 
one and one quarter feet each and we took away about— 
we roughly took less than one half of the volume that I had 
pulled out of the file cabinets because a large amount— 

Q Please, I don’t want this to go on. All I asked 
was a rough idea. So you left behind anywhere from two 
to three or more times as much as you took with you? A 
No, slightly more than we took with us, maybe up to 50 
percent more. 

Q What was the next conversation you had with Pro- 
fessor Russel, or meeting? A As I said, on the fol- 
lowing day, the 10th of April, I sent Professor Russel 
a letter and I also had a telephone conversation for the 
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purpose of arranging for a meeting on April 11th 
747 where I wanted to return all the books and records 
that had been given to me, to Professor Russel. 

Q And did you meet with him? A I did meet with 
him in the afternoon of April 11th at his office. 

Q Before you met with him had you had this tele- 
phone conversation? A Yes, sir. 

Q Will you tell us what you said to him—I assume 
you cailed him? A Yes, I did. 

Q Will you tell us what you said to him and then what 
he said to you?) A That call was made for the purpose 
of arranging for an orderly return of the records, so that 
was actually the purpose. 

Q Was that all you talked about? A No, sir. I also 
again pointed out and referred to my letter that certain 
items were still missing, and I also stated, as I had stated 
in the letter, that the fact I went out there with Professor 
Russel should not be construed to mean that from now 
on I am responsible for finding the material; I am a 
stranger in that house, and that I still expected the miss- 
ing material to be delivered. 

And Professor Russel became a little impatient— 
748 not discourteous, but impatient—and he said, ‘“We 
cannot give you more than we have.’’ 

Q Is that about what he said, or did he say anything 
else? A Well, I must say he frequently and on that 
occasion again was expressing great, great displeasure 
and impatience with being stuck in Holland with this 
problem of production and not getting the cooperation 
that he should have from Switzerland. 

He said neither Baron von der Heydt or Doctor 
Gutstein have made themselves available for telephone 
conversations, for answering inquiries, and he is very 
mad, he is embarrassed that I found so many papers that 
had not been produced, but it isn’t his fault, and he 
expressed impatience. 

Q Did he say anything to you about why he thought 
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he wasn’t getting any cooperation from Switzerland or 
anything like that, that you can recall? A Well, he did 
describe it to me as a situation where he is asking Baron 
von der Heydt for information, and Baron von der Heydt 
will say, ‘‘Well, go and ask Doctor Gutstein’’, and Dr. 
Gutstein is refusing to discuss matters with him, so that 
Professor Russel said he is very displeased at getting 
the run-around. 
On another occasion he even said if Dr. Gutstein 
749 were an attorney in The Netherlands he would have 
him disbarred, but that was not on the heen 
occasion. That was in April, 
ye * * ! 

Q In that conversation you were still in Amsterdam, 
were you not? A _ Yes, sir. 

Q Was anything said further by you or by Russel 
about looking further at that time? A Yes, sir. I 
said, ‘‘Professor Russel, can you produce or can you find 
or can you let me have the additional material which I 
say is missing, because if you can I will stay in Amster- 
dam, and if you cannot give it to me or if you cannot 
tell me when I shall have it I will return to Munich 
where I have other urgent matters to attend. We are a 
very small office with a lot of matters; this von der Heydt 
matter is one of many.’’ 

Q And what did he say in response to BALE | A He 
says, No, he has no more. 

Q Did you give him any suggestions as to what he 

ought to do? A Well, he—now as to this tele- 
750 phone conversation, no, I don’t recall giving him 
any suggestion of what else he ought to do. 

On the next afternoon when I returned the papers, we 
again talked about the same matter, along the same lines. 

Q That is on the 12th of April? A The telephone 
conversation was on the 10th. The next meeting, the 
meeting for the purpose of returning the papers, was 
on the afternoon of the 11th. 
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Q What happened at the meeting on the llth? A 
First of all, the books and records were returned, and 
Miss Ruijgrok, who was also present, together with Pro- 
fessor Russel, just as well as I was accompanied by Mr. 
Brandhof, and Miss Ruijgrok noted at the very bottom 
of the page two of the receipt which was signed on April 
3rd that I had returned the above-listed books and 
records. 

Q That only applied, did it not, to what you took 
on that first visit on April 3rd? A Yes, on April 3rd. 

Q Let’s get to the conversation. I am trying to make 
this as quick as possible, just what you said to them and 
what they said to you, just straight as you can recall it. 
A Professor Russel actually led off the conversation 
with telling me how distressed he was about Mrs. Huyer’s 
failure to find all these records, and that she had told 

him several times that she had looked and saw 
751 nothing, and that she had given him statements in 

writing to that effect, assurance that that was all 
there was covered by Judge Tamm’s order. That he had 
complained to Mr. von der Heydt about Mrs Huyer, I 
believe by letter he said, and he noted that I am rather 
persistent, and that he does not see how anything can 
have been overlooked, and that he now tells me as far as 
he knows that’s all that could be found, and that he does 
not understand my harping on a court order which wants 
certain things to be produced, and that he is going to write 
a letter to you, Mr. Moskovitz, giving you his view of how 
such a court order should be complied with, and he says, 
Well, as far as he is concerned he thinks he complied. 

And then in the same conversation his complaints about 
the lack of cooperation from Switzerland, and in the end 
he said well, he was going to go again to Mr. Huyer’s 
house one of these days and take another look. 

Q What did you say to him? Tell us everything you 
can remember of what you said to him. 

s * & e 
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A I said to Professor Russel that my assistance that 

[ rendered in going to Mrs. Huyer’s house should not be 

misconstrued; I do not know those premises; I am 
752 a stranger there. I assisted, but I am not re- 

sponsible for having found everything there; it is 
the plaintiff’s responsibility for producing. That the mat- 
ters that are missing all seemed to center about a certain 
time period of late 1939 and early 1940, which ‘is right 
out of the middle, and that if records prior to that time 
are available, and records after that time are available, 
[ would just like to see some evidence of what happened 
to this missing material right out of the middle: 

Q Did you make any suggestions to him as to what 
he ought to do, in the course of your conversation with 
him? A No, I believe that—I do not recall that I did. 
I believe that was taken care of by Professor Russel 
saying that he was going to take another look at Mrs. 
Huyer’s house. 

I may have said, but I am not certain, that he could 
get hold of some old bookkeeper, or something like that, 
but I am not certain about that. It is my recollection he 
said he would take another look. 

Q Have you recalled about everything vou told him 
about what he ought to do about the missing books and 
what his responsibilities were, ete. A Yes. On ‘the re- 
sponsibility I repeated and I reiterated as I had stated 
in the letter— 

° * 5 & ; 

753 Q What else can you recall you said in respect 

to what he ought to do or what his responsibil- 
ities were in order to get these records? A Well} sir, it 
isn’t I who suggested really anything beyond what he 
said; it was Russel who said that Mr. von der Heydt 
and Gutstein should have come to Holland or should still 
come to Holland. 

Q I know what Professor Russel said. I want to know 
what else, if anything, you said. I am not suggesting that 
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you did or did not say anything more; I am just asking 
you for your recollection. A Yes, sir; I cannot recall 
anything further. 

Q And the next conversation I think you had after 
that was a telephone call which you received from Pro- 
fessor Russel when you had returned to Munich? A 
That is correct. 

Q What was the date of that? A That was the 17th 
of April, the late afternoon of the 17th of April, 1956. 

Q I don’t want to prolong it. Is that the conversa- 
tion of which a transcript was marked in evidence yes- 
terday? A That is a series of three conversations of 
which the first one is on April 17, and the second and the 
third ones on the morning of April 18, and I also received 
two letters from Professor Russel dated April 17. 

* s * * 


755 Q Let’s go back if you will to the first time you 
met Mrs. Huyer. You had not met Professor Russel 
up to that time, is that correct? A No, sir. 
Q I believe you testified that on the 20th of May, 
1955— A That is correct. 
Q —you met Mrs. Huyer at her home. A That is 
correct. 
Q And I believe you said that you introduced yourself 
and told her who you were? A Oh, yes, sir. 
Q And you told her you were an employee of the 
Department of Justice? A Yes, sir. 
Q And that there was this lawsuit pending in the 
District of Columbia? A In the United States, yes. 
Q Had you made an appointment with her be- 
756 fore you saw her? A Yes, sir. In the morning 
of April 20th I made an appointment. In making 
the appointment I personally did not speak to her. The 
appointment was made on the telephone, in my presence, 
but I did not speak on the telephone. 
Q Who did? A An official of the Dutch Govern- 
ment, the so-called Beheers Institute, which is the counter- 
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part in Holland of the Office of Alien Property, and when 
I proceed to Holland I will pay a call on this office and 
tell them I am there and I am going to see someone, well, 
for an interview, and in this particular case I stated 
to the official I should like to have an interview with 
Mrs. Huyer. 

Q How long had you been in the office of the; 'Beheers 
Institute before he telephoned Mrs. Huyer A J ust a few 
minutes. 

Q Do you know the name of that official? A Yes, I 
do. 

Q Would you mind stating it? A I would not mind 
stating it. 

Q Well, please do? A Your Honor, may I consult 
with counsel for the defendants whether I am at liberty to 
reveal the names of officials with whom we are in contact? 

MR. BAUM: Go right ahead. | 
757 A Thank you. Yes, his name is Doctor van der 
Heijden. ! 
BY MR. MOSKOVITZ: 

Q Was he an official who was familiar with the exam- 
ination which the Dutch Government had made into the 
affairs of von der Heydt? 

A I must say that the name von der Heyat,. von der 
Heydt’s Bank, Kunstvereeniging and Mr. Huyer were 
known to this gentleman. But it is my recollection that 
he said he was not directly concerned with a case | involv- 
ing these firms or individuals. 

BY MR. MOSKOVITZ: : 

Q And you were present when he made a telephone 
call to Mrs. Huyer? A Yes, sir, I was. 

Q In what language did he speak? A He spoke in 
Dutch. 

Q Did you understand him or did you understand 
enough to know what he was saying? A He interrupted 
the conversation to tell me that Mr. Huyer is a a will 
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you care to see his widow, she is carrying on. 
758 And I said, I am sorry to hear that Mr. Huyer 

is dead. I would very much like to visit the suc- 
cessor, the widow. 

Q What else did he say that you could understand? 
A He did say and I did understand that ‘‘Mrs. Huyer, 
you understand that we—this Dutch Beheers Institute— 
are not in any way concerned with this case that Mr. 
Charig is concerned with, and I do not wish to exert 
any influence or pressure; just tell me whether you are 
willing to receive him.’’ 

Q How did he describe you, Mr. Charig? A As an 
employee, or attorney, perhaps, of the United States 
Department of Justice, Office of Alien Property, from 
Munich, Germany. 

Q And you were to see her the very same day? A 
Yes. 

Q And you went to see her the very same day, did 
you not? A Yes, sir in the afternoon. The appoint- 
ment was made approximately 11 or 11:30 o’clock in the 
morning, and I saw Mrs. Huyer approximately 3 o’clock 
in the afternoon. 

Q What prompted you to go to Holland in order to 
see either Mr. or Mrs. Huyer? A It is standard prac- 

tice in our office that whenever a case comes before 
759 the Washington Office, be it the Claims Section or 

be it the Litigation Section involving an admin- 
istrative claim or involving a lawsuit, and if the office 
is in need or desires further information which is avail- 
able in Germany, in Europe or in France, Holland, or 
perhaps in Italy, they will send a request asking the 
Munich office to obtain the information that it is to the 
extent available or feasible. 

Q I ask you the question again, What prompted you 
to want to call on Mr. or Mrs. Huyer? A A request 
from the Washington office which was conveyed to me by 
my Munich office chief, Colonel Lee. That was about 
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the first contact I had with this case. I may haye done 
an occasional—I think I had one interview prior to that 
with some gentleman somewhere in Germany. 
Q We will come to that aspect of the case later, but 
let’s just stick to Mr. and Mrs. Huyer. A I went for 
the purpose of seeing Mr. Huyer. ! 
Q You still are not answering my question. 
What prompted you, out of all the people in all of 
Europe, to want to see Mr. or Mrs. Huyer? A: I was 
instructed to do so, and the request for seeing the 
Huyers—Mr. Huyer—the request for seeing Mr.: Huyer 
to the very best of my knowledge had emanated from 
our Washington office, and the reason— | 
Q We don’t want to know the reason. May I 
760 summarize it for you? You were told to: go to 
see Mr. and Mrs. Huyer by your superior. A 

Mr. Huyer, by my superior, that is right. : 

Q You then went to see her in the afternoon? A 
Yes, sir. : 

Q Is that correct? A Yes, sir. ; 

Q Will you state to the best of your fescHiention what 
you said and what you did and what Mrs. Huyer said 
and what she did from the moment you entered the 
house. A She requested that I step in and ushered me 
into the office, the room in the rear of the building, and 
I took a little time explaining who I am, and what sort 
of office I was employed with. 

Q Didn’t she understand that? A Yes, she under- 
stood that, but nevertheless she wanted to know it again. 
She asked me whom I represent, whether I eyeenest 
Mr. von der Heydt’s interests. 

Q In other words, it wasn’t entirely clear to ne at 
all when Mr. van der Heijden spoke to her just exactly 
what your position in the case was? A It was entirely 
clear to her by which office I was employed; it was not 
entirely clear to her what function the office— 
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Q Didn’t she ask you whether you were em- 
761 ployed by Mr. von der Heydt? A No, sir. 

Q Are you sure? A I do not recall any such 
question by her—no, she didn’t ask me such a thing. 

Q Didn’t you just say about 30 seconds ago that 
she asked whether you represented von der Heydt’s in- 
terests? Sir? 

Q Did you just say that, please, or did I mis-hear 
you? A I believe there is something to that effect in 
the record. I believe I said something to that effect, and 
I will repeat that she knew precisely what office I was 
employed with but she didn’t know exactly whether I 
came there to get ready and give Mr. von der Heydt 
_ some money back or not; she didn’t know what my 
function was, and how could she know just knowing from 
which office I came? 

Q In other words, she didn’t know whether you were 
on Mr. von der Heydt’s interest or on the Government’s 
interest or against him or for him? She didn’t know. 
A Whether she knew or not, she asked me and I just 
stated where I stood and that there was a lawsuit. 

Q Iam not suggesting that you misrepresented your- 
self, Mr. Charig. All I am saying to you is, I suggest 

that when you came into that house and up to 
762 that moment Mrs. Huyer didn’t know whether you 

were representing Mr. von der Heydt’s interest or 
against him. Is that correct? 

THE COURT: I thought he said he identified him- 
self as an employee of the United States Department 
of Justice, Overseas Office, at Munich. 

MR. MOSKOVITZ: Yes, he did, but he also stated 
that Mrs. Huyer asked him when he came in whether 
he was representing Mr. von der Heydt’s interests. 

BY THE COURT: 

Q What did she ask you? A Sir, she asked me 
whether my function is friendly or inimical to Mr. Hu- 
yer, what I am driving at. 
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Q What did you say to her? A And I told her there 
is a lawsuit—there is a lawsuit, there is a contest, and 
Mr. von der Heydt has brought suit for return of those 
assets, and I come there on behalf of the United States 
Government to interview her and to look at books and 
records if she will let me, and see whether the allega- 
tions are correct or not, and get information, and if 
possible documents. 

BY MR. MOSKOVITZ: 

Q Is that all you said to her? A We were together 
almost an hour. 

Q I mean with respect to your status. A I also 

stated that I am stationed in Europe; I am 
763 not conducting the trial; I am a fact finder and 

I do not make decisions; I will not decide whether 
he gets it back or not. 

Q Did you say anything about trying to be helpflt 
A Oh, no sir. 

Q Will you state what else, what other conversa- 
tion, you had, what you said to her and what she said 
to you? A We talked about her husband’s death. She 
explained in some detail that he had undergone an op- 
eration surgically, and he died in January, 1955, and 
that she as the widow is still being paid by Mr. von 
der Heydt for carrying on these bookkeeping entries and 
keeping the books and looking after certain things, but 
that she is very happy she has a son who is in the bank- 
ing business, employed in Amsterdam, who understands 
about books and records because the son is a her 
along substantially. 

Q Did she tell you just what her functions were ‘since 
the death of her husband? A Well, yes, in Bereral 
terms. 

Q What did she say to you? A She stated that a 
number of objects of art, in fact collections, were: with 
various museums in Holland, and that it is necessary to 
check from time to time whether these art objects are 
still in hand and undamaged. 











764 A 


Q And whether they are insured? A Whether they 
764 are insured and whether premiums should be paid. 

That von der Heydt’s Bank, or later on, Kunst- 
vereeniging, owned several houses in the city of Wesel, 
Germany; that the Niederrheinische Bank, Wesel, is ad- 
ministering these houses and is forwarding to Holland 
some rental receipts, and then in turn she is sometimes 
called upon to correspond with reference to necessary 
repairs to these houses in Wesel is another thing; that 
some compensation is coming in regularly, or has been 
coming in until recently, from the Dutch Government on 
account of the destruction of some of von der Heydt’s 
property in Zandvoort which had been destroyed in 1943, 
along with some 800 or 900 other Zandvoort properties 
by the Germans who were building defenses there. 

Q Did she say all this to you? A I questioned her 
about the destruction of von der Heydt’s house and she 
described to me how three blocks deep houses had been 
leveled along the seashore in Zandvoort. 

Q This is all during that first meeting you had with 
her? A We talked for about an hour, yes, sir. 

Q Goon. A Then we talked about, or I questioned 
her about the relationship of her husband with Baron 
von der Heydt, and she told me he had been employed 

by Mr. von der Heydt after the death of his pred- 
765 ecessor, Mr. Holtheyer, in 1937, and that her hus- 

band has corresponded with Baron von der 
Heydt— 

So she told me that her husband had corresponded 
with Baron von der Heydt several times a week all 
during the years. 

And then I approached the subject of the books and 
records and correspondence, and she was rather reluctant. 

She said could I not return at a time when her son 
will be in the house? She would prefer to continue 
our conversation when her son was present, and he 
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would also show me the books, and she said, motioning 
around the office, ‘‘Yes, it is all full of books and records.”’ 
& * * * : 


Q So far this all has to do with Internationale Kunst- 
vereeniging that you were talking to her about. The 
bank had already been liquidated, hadn’t it? A von 
der Heydt’s Bank and Kunstvereeniging— 

Q I think you had better think back over your  teatic 
mony. What did she say to you about the business of 
the von der Heydt Bank, if anything? A Well, the von 
der Heydt’s Bank— 

Q Please listen to my question. What aia she 
766 say to you, if anything, about the business or her 
connection with the business of von der Heydt’ S 
Bank? A She said that her husband had been em- 
ployed by Mr. von der Heydt since about 1937 and had 
taken care of the matters of the von der Heydt’s Bank. 
He was an employee or bookkeeper of von der Hyde 
Bank and Kunstvereeniging. 

Of course at the time I talked to Mrs. Huyer in 1955 
she did state that the von der Heydt’s Bank had been 
liquidated many years ago. 

Q What did she tell you if anything about what she 
had to do herself with the von der Heydt’s Bank?; Just 
what she said to you or what you said to her about 
that subject, about what she had to do with the von 
der Heydt’s Bank. A I did not ask her with regard to 
what she currently has to do with von der Heydt’s Bank, 
because I knew that von der Heydt’s Bank was liqui- 
dated as of the end of 1942, but we talked about von 
der Heydt’s Bank to the extent that I asked her about 
the books and records, and she said they are there, and 
she said her husband had been employed with reference 
to von der Heydt’s Bank. 

Q I understand, so the answer is, as far as she wa 
concerned she had nothing to do with the business of 
von der Heydt’s Bank because it had been legless in 
1942, isn’t that correct? 
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767 BY THE COURT: 

Q Well, did she tell you that after her husband 
died that she stayed on von der Heydt’s Bank payroll 
and took his place before the bank was liquidated? A 
On Mr. von der Heydt’s payroll but with reference to 
Kunstvereeniging and looking after the art treasures and 
looking after the houses in Wesel, Germany, but she 
did not claim to have any current business or to be 
looking after any current business of von der Heydt’s 
Bank. There was no current business of von der Heydt’s 
Bank. 

Q What about between 1937 and—when did Huyer 
die? A 1955. 

Q Huyer died in 1955? A January, 1955. 

Q So that he had charge of the bank from 1937 to 
1942 when it was liquidated? A That is correct; he 
was employed there, yes. 

BY MR. MOSKOVITZ: 

Q As she described her duties to you, she had to 
look after some art treasures and see that they were 
in the proper place where they were supposed to be, 
and insured, and so on, and she received rents from the 
houses in Wesel which were still being administered by 

Internationale Kunstvereeniging; right? A Yes. 
768 Q And she collected some money from the 
Dutch Government? A That is correct. 
Q Is there anything else that she said she did? 
BY THE COURT: 

Q She had the books and records of the bank there, 
didn’t she? A She did, indeed, sir. 

MR. MOSKOVITZ: We are talking about business, 
Your Honor. 

THE WITNESS: Mr. Moskovitz asked about the cur- 
rent business which she explained she was taking care of. 
She also said she was corresponding with Mr. von der 
Heydt occasionally, reporting on what is going on. 
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BY MR. MOSKOVITZ: 

Q We are talking about what is going on anil what 
she is doing, and I have listed the three things, and His 
Honor has added, she had custody of the books, 

What else, Mr. Charig? Isn’t that about it? | 

* ® & ® 


769 THE WITNESS: I cannot recall at the mo- 
ment any other current duties over and above 
the ones I have listed. 

I can recall that she stated expressly that shia relies 
on the income—she relies on that income from Mr. von 
der Heydt to defray her hving expenses. 

2 * 
Q This conversation was in that room , which 
770 = you call an office, is that right? A That is haa 
sir. 

Q What else did you do and what else did you say 
and what did she do and what did she say? A She 
actually did go and open some drawers, and she even 
had one ledger type book which she let me see for about 
three seconds, or five seconds. It showed books of ac- 
count of von der Heydt’s Bank, but still she said, come 
back when my son is here. 

Q And is that all you did while you were in that 
room? A On that afternoon, yes, sir, that is in | sub- 
stance all. 

Q What did you see when you were in that wane A 
I observed the six filing cabinets, at the left hand side 
of the door or the entrance; the tall steel cabinet with 
the two doors on the right hand side. 

There is a desk on the right hand side. There is a 
desk on the far end of this room, and on the right: hand 
side to the far end there is a door flush with the wall. 

Q There was also a table in the middle, wasn’t there? 
A A table in the middle, quite correct. We were sit- 
ting at that table. | 
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Q And there was a door flush with the wall? A Yes, 
in the far end of the room. 
771 Q Did you look in any of the cabinets? A At 
that time? No, sir. I happened to see when she 
opened a drawer— 

Q Did she open the door that was in the wall, the 
built-in door? A I have seen that door in an open posi- 
tion. Now whether that was during my first meeting with 
Mrs. Huyer or on the following meeting when her son 
was present, I cannot now recall. 

Q You can’t recall whether you saw that at that time 
or not? A Whether at that particular time, no I can- 
not, but I have seen that door of the built-in closet 
open, and I have seén some object on the floor of that 
built-in closet, which was a strong box. 

Q It was a strong box? A Yes. 

Q And you sawit? A Yes, sir, I did, either on that 
day or the next evening. 

Q And didn’t you make a memorandum of what you 
saw in that room when you were at Mrs. Huyer’s house 
that first time? A Yes, sir, I made a memorandum, a 
rather detailed one, and I sent it through to Washing- 
ton, and I drew up an affidavit. 

* * e * 
772 Q Isn’t it a fact that the door was opened the 
very first day you were there? A That could be. 
Whether it was opened the first day or the second day 
I could not now state with certainty. 
* ® * * 
773 Q I ask you now, if I may refresh your recol- 
lection, isn’t it a fact that on the very first day 
that you saw Mrs. Huyer, the afternoon of May 20, 1955, 
you saw that closet door open, and you saw what was 
in that closet? A Hither the first day or the next 
evening I will say I saw the closet door open, and I saw 
a strong box on the bottom, but as to the contents— 


. 4 
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Q I didn’t say anything about the contents, You 
saw a strong box? A Yes. 

Q That door goes all the way down to the foo, does 
it not? A Yes, it is a built-in closet. | 

Q As Professor Russel testified, that door was all 
the way down to the very floor. A Yes, sir. | 

Q And when that door was open the strong 
774 box was plainly visible, was it not? A Yes, sir. 
Q To refresh your recollection, I read'to you 
one sentence— A I mean the strong box was visible. 

Q That the strong box was visible? A Yes, but in 
toto it was not visible. 

Q In your affidavit of June 16, 1955, you said, did 
you not: 

**T noticed six filing cabinets, two desks, one tall steel 
or metal cupboard, and one built-in closet on the floor 
of which stood a strong box.’”? A Yes, that is correct. 

Q Did you ask Mrs. Huyer questions about that strong 
box? This was May 20th 1955, in the afternoon? A 
Yes. Well, I asked her whether she has there—not 
with particuiar reference to the strong box—whether she 
has there in the office the books and records of von der 
Heydt’s Bank and Kunstvereeniging, and all the papers 
and documents. 

Q Isn’t it a fact you referred to the closet when you 
asked the questions? A _ I did not tell her where to look 
for them. 

Q Let me read a sentence from your affidavit. The 

next sentence following those I just read to you: 
775 ‘In answer to my questions with reference to 

these items of furniture and the closet, Mrs. Hu- 
yer stated that they contain the aforesaid books, records, 
papers, and correspondence.”’ 

A Yes, sir, precisely, with reference to the file cab- 
inets, desks— 

Q And the closet. A Yes, I didn’t exclude it by any 
means, that is right. 

Q Now that I have refreshed your recollection will 
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you tell us what the conversation was? A Excuse me, 
sir, with due respect you did not refresh my recollection; 
that was my testimony all along. 

Q You know this is the first time we have talked 
about this strong box since you have been on the witness 
stand. Don’t tell me I have not refreshed your recol- 
lection. Just answer my questions and don’t argue with 
me. 

Did you ask her questions about the contents of that 
closet, or didn’t you? A I asked her questions includ- 
ing that closet, whether these pieces of furniture and this 
closet contained the books and records, yes, sir. 

Q All right. And what did she say? A She says, 
well, yes, it is her belief but I should come back for 

further details when her son is there. 
776 Q And what else did she say? A She is a 
widow who suddenly finds herself called upon to 
continue these functions that her husband performed, and 
she is happy her son is helping her, and she finds it 
difficult. 

Q As a matter of fact, she said, did she not, that 
she doesn’t know very much about what is in those 
records? A That is correct. 

Q And that she had nothing to do with this until 
her husband died unexpectedly? Isn’t that the case? A 
That is the case generally, but not entirely. 

She had something to do with the things there before 
her husband died, but she did say, I am a widow; I 
don’t know very much about this; I find it very difficult, 
and my son is my great help. 

Q Did she open that strong box for you to look at? 
A I saw the strong box in an opened position, and I 
again believe it was the evening when the son and I 
were in the room. 

Q May I refresh your recollection and tell you that 
she opened that strong box the first time you were there 
on the afternoon of May 20, 1955? Would that help 
you? A It won't. 
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Q That doesn’t help you? A I repeat it might 
777 have been opened on the first day or on the sec- 
ond day; whether on the first or the second I saw 

it in an open position, I don’t know which. 

Q And didn’t she allow you to take a brief look, or 
a quick look, into some of these books that were: in that 
room? A She showed me herself at least one book for 
a few seconds. 

Q And where did she take it from? A From within 
the room. 

Q Well, naturally, but which part of the room! A 
She didn’t go outside— 

Q From one of the file cabinets? A I believe from 
that strong box. 

Q So that in your presence the very first day—A 
But I must say it is not clear; I do not know. | 

Q Actually, Mr. Charig, wasn’t the real purpose of 
your visit to find out whether there were records, and 
if so, what they were, and where they were? Wasn’t 
that the real purpose of your visit? A Yes, sir, to 
see whether there were records, and what they were, but 
also if permitted to look at the pertinent records. 

Q And weren’t you particularly interested to know 
approximately what there was so that you would be in 
@ position to inform your office in Munich, and in turn 
in Washington? 

Wasn’t that the purpose of your visit, among 

778 other things? A No, sir. The purpose was to 

inspect and examine the books, records, and cor- 

respondence if feasible and if permitted, and then part 

and parcel of that would be to make notes of what is 
there. 

When it developed that I could not examine these: hooks 
and records I took particular note of what was there. 

Q Is it not a fact that on May 20, 1955, Mrs. Huyer 
took several books—not one, but several books—of aver- 
age ledger size from the strong box on the floor of the 
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built-in closet, and permitted you to look into them 

briefly? Is that not a fact? A I would have thought 

it was in the presence of her son, but certainly this is— 
* 


779 Q Is it not a fact that you saw that out of 
this strong box there were books of account of 
the von der Heydt’s Bank? A Yes. 
* * gS e 


Yes, I testified she opened a book to me for a few 
seconds—several books. 
5 cy od s 

Q And they came from the strong box? A And I 
testified I saw the closet in the open condition, and I 
saw the strong box in an opened condition. 

Q And that she took several books out of that 
780 strong box in your presence, is that not a fact? 
A Yes, sir. 

Q All right, let’s not quibble about it. She told you 
to come back the following day, didn’t she? A That is 
correct. 

Q And you were shown into the living room adjacent 
to the office? A That is correct. 

Q Then will you state the conversation? A Yes. I 
asked whether now that her son is here I can be shown 
around and can be shown these books and records, and 
both the mother and the son told me that they are not 
sure these books and records are there, they are not 
so certain; the son doesn’t know very much about them 
either. 

And thereupon I stated, Well, should we then go in 
together and see for ourselves what is on hand. 

Q How old was this son in 1955? A The son was 
then approximately 26 years old; he may have been 25. 

s = s * 


781 Q Will you finish? A They also gave me ex- 
planations of why they do not want me to ex- 
amine these books and records, and they stated that 
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these records are Mr. von der Heydt’s records; they are 
just keeping the custody on behalf of Mr. von der Heydt, 
and unless he, Mr. von der Heydt, expressly permits me 
to examine these books and records they could not per- 
mit me to do so. 

Q And then what happened? What else was said? 
A Then I offered that I would under those circumstances 
remain in the living room and not look around for the 
books and records, but requested that Mrs. Huyer or 
her son, should go next door and should look and: should 
then come back and tell me what he found to be there. 

And that Mrs. Huyer and her son agreed ‘to. 
782 And Mrs. Huyer’s son did go into the adjoin- 

ing office, and I remained in the living room with 
Mrs. Huyer for approximately 20 minutes, perhaps a 
little longer, and then Mrs. Huyer’s son returned: to the 
living room. 

And I might say you could—well, you could ies the 
rummaging around and slamming of drawers. 

After 20 or more minutes he did come back and he 
opened the door and he came in with the words “It j is all 
here.”’ 

And of course I asked him—his mother first asked 
him, ‘‘What is all here?’’ And he said, ‘‘ Well, all the 
books and records of von der Heydt’s Bank and Kunst- 
vereeniging. ” 

And his mother, as well as I, asked him some further 
questions as to what he meant by ‘It is all here, the 
books and records.’’ 

His mother then brought out, ‘‘It is all here wcities 
in the early ’20’s,’’ and I asked, ‘‘Well, does it include 
and cover the war years,’’ and the son said, “Yes, it is 
all here.’’ 

And thereupon I requested that I be permitted to go 
into the office, and without actually examining the books 
and records just view the office to see where those books 
and records were being kept, and I was permitted ito do 
So. 
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And I went into that office with young Mr. Huyer, and 
1 believe Mrs. Huyer also followed, and Mr. Huyer showed 
me around. 

He had a stack of books on one of the desks, the 

783 desk near to the door, and there would have been 

about eight or nine or ten of the heavy ledgers, 

heavy books, and perhaps five or six thinner ones, and 

I asked, ‘‘Are the accounts of the August Thyssen Bank 
also here?’’ 

And he took another look at some big book, which he 
actually let me also have a quick look at, and he said, 
‘‘Yes, these accounts are also here.” 

He pointed to these various file cabinets, steel cab- 
inets, the wall built-in closet and said, ‘‘Well they are 
all here.’’ 

Q Why didn’t you testify earlier today and yester- 
day about that built-in wall closet that you knew about 
since May 20, 1955? 

MR. BAUM: He did testify about the wall closet. 
He was asked about it by Mr. Alk yesterday afternoon 
in some detail. 

THE WITNESS: I believe in response to your ques- 
tions today I told you about the built-in closet, and I 

have a recollection having repeatedly stated about 
784 the door flush with the wall. 
BY MR. MOSKOVITZ: 

Q Yes, that is what you said, a door flush with the 
wall. Did you ever say anything about a strong box 
yesterday or this morning? A I went on record under 
oath with this affidavit telling about— 

Q I am talking about what you said yesterday on the 
witness stand, and this morning. 

THE COURT: I don’t know whether he was asked 
about the strong box, was he? 

MR. MOSKOVITZ: He was asked this morning ex- 
actly what he saw and what he did there, and he went 
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right down this affidavit up to a point, but no’ ‘mention 
was made about this strong box. 

THE COURT: When was this you say the strong box 
has never been mentioned? 

MR. MOSKOVITZ: Not by him. It was mentioned by 
Professor Russel. 

THE COURT: By him it has never been mentioned? 

MR. MOSKOVITZ: Not to my recollection. | 

MR. BAUM: If Your Honor please, when he was 
questioned about this closet he was questioned about the 
visit of April 9, 1956, and there is no contention that 

the strong box was open then. | 
785 Now they come along and say a year: earlier 
the strong box was opened, and he didn’t mention 
it. He is talking about two different things. 

MR. MOSKOVITZ: Oh, we are not. 

MR. BAUM: ‘This morning it was in response to my 
question, what conversation did you have? I aa know 
that a strong box is a conversation. 

THE WITNESS: On my visit to Mrs. Spent house 
on April 9, 1956, about which I was questioned this 
morning, the six file cabinets and the steel cabinet were 
open. The built-in closet was not open on ae 9, 1956, 
in my presence. 

BY MR. MOSKOVITZ: 

Q And did you ask to open that closet? A! ‘I did 
not. We went there pursuant to an agreement which 
was even reduced to an exchange of letters between 
Professor Russel and myself, and it was understood I 
am going there to assist Professor Russel in looking 
through several file cabinets, and that is what we did. 

Q Let me refresh your recollection now about what 
you told me just one hour ago about your conversation 
with Professor Russel. 

You called him and you said you wanted to \dok at 
six metal cabinets and a metal cupboard. 

THE COURT: A steel cupboard. 
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BY MR. MOSKOVITZ: 
Q And you suggested they might be in there. 
786 I asked you specifically what else, and you said 
that was all, and Professor Russel wrote back to 
you and said O.K. about the six cabinets and that steel 
cupboard; is that correct? 

Did you say anything to Professor Russel about that 
built-in closet? Did you ever say anything to him 
about it? 

MR. BAUM: How many questions is the witness re- 
quired to answer? 

THE COURT: Well, he wants to know if he said 
anything about the cupboard. A In preparing for go- 
ing to Mrs. Huyer’s house I did not make a demand for 
examining the closet. 

BY MR. MOSKOVITZ: 

Q Answer the question: Did you ever say to Pro- 
fessor Russel, What about that built-in closet—the one 
that you saw on May 20th open and saw that strong box 
on the floor? A Yes, I did. 

Q When? A On the same occasion when I said, But 
Professor Russel, this could not be all which you have 
on the table here, because I was in Mrs. Huyer’s house 
and I saw the file cabinets and the steel cupboard and 
the built-in closet. 

Q Is that your testimony now or was that your 
testimony one hour ago? A One hour ago? It is my 
testimony now. 

e e e e 

787 Q Do you have a memorandum of the conversa- 

tion in which you mentioned something to Profes- 
sor Russel about a built-in closet? Did you ever men- 
tion that in a memorandum? A In a memorandum? 
To my recollection, no, but I had several conversations 
with Professor Russel whom I first met on May 24, 1955, 
and with whom I had telephone conversations, and we 
had that deposition in Amsterdam in September, 1955. 
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I saw him on August 10th and 11th, 1955. I saw him 
in March and April, 1956, and one of my repeated argu- 
ments was, ‘‘But, Professor Russel, there were so many 
file cabinets and a steel cupboard and a built-in closet, 
and desks, and you gave me one stack of books and four 
folders. ’’ 

MR. MOSKOVITZ: I call upon the Goverment to 
produce the written record of the conversations between 
Professor Russel and the witness contemporaneously 
made in the regular course of his business. 

THE COURT: That is denied; don’t ask for it again. 
I indicated that once before, an0 I don’t want it re- 

peated. 
788 MR. MOSKOVITZ: If Your Honor please— 
THE COURT: You understand me, don’t you? 

MR. MOSKOVITZ: I do, Your Honor. 

THE COURT: Well, don’t carry it any further. 

When I make my rulings I expect them to be obeyed, 
and I don’t want any argument about it. 

I told you that is inadmissible, and I am not going to 
tell you again. 

Of course, I don’t understand why you don’t let them 
see it. 

MR. BAUM: If Your Honor please, this memoranda 
contain all sorts of things. 

THE COURT: He is only asking for one thing. I 
have sustained your position, but I do not understand 
why you don’t show it to him. 

MR. BAUM: That is what I am trying to tell you, 
Your Honor. 

THE COURT: I am only talking about this one + Pde 
he is asking about, the conversation between himself and 
Professur Russel. 

MR. BAUM: I don’t even know if I have it, | Your 
Honor. 


792 MR. BAUM: If Your Honor please, Your Hon- 
or stated yesterday at the conclusion of the pro- 
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ceedings that although you thought we were correct on 
legal grounds in refusing to give these memoranda to 
Mr. Moskovitz, that you did not understand why we did 
not show them to him. 

I have reviewed the matters with my superiors, and 
a few minutes before Your Honor came in this morning 
I delivered to Mr. Moskovitz the following documents, 
and I would like to list them for the record: 

(1) Excerpt of a memorandum—the excerpt being sev- 
eral pages—from Mr. Charig to Colonel Lee, May 31, 
1955. 

I would like to interpolate, the witness testified he sent 
these to Washingtoh, Colonel Lee is his chief, and the 


custom is that he attaches the transmitting memorandum. 
The original was sent to Washington. 
(2) A cable from Mr. Charig to Mr. Hill, to the De- 
partment in Washington, March 1, 1956. 
(3) Cable from Mr. Charig to Mr. Hill, March 2, 1956. 


(4) Typewritten notes of a telephone conversation be- 
tween Mr. Charig and Mr. Russel on March 29, 1956. 
(5) Handwritten notes of a conversation be- 
793 tween Mr. Charig and Mr. Russel, April 6, 1956. 
(6) A cable from Mr. Charig to Mr. Hill, 
April 6, 1956. 
(7) A handwritten note of a telephone call from Mr. 
Charig to Professor Russel’s office, April 7, 1956. 
(8) A cable from Mr. Charig to Mr. Hill, April 9, 
1956. 
(9) A memorandum from Mr. Charig to Mr. Hill, 
dated April 11, 1956. 
(10) An excerpt of a memorandum from Mr. Charig 
to Colonel Lee, April 12, 1956. 
Only the first and the last, Your Honor, are excerpted. 
All the rest are complete documents. 
And, if Your Honor please, I think at some point in 
these proceedings these documents should be marked in 


evidence. 
* 2 s = 
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794 Mr. Charig, you saw the minute book of the von 
der Hendt’s Bank, did you not? A a I did, 
on April 20, 1956. 
* a * s 
795 Q As a matter of fact, isn’t it a ute note- 
book about that big, about eight inches high, and 
about six inches wide, and about half an inch thick? A 
It is in the nature of a notebook, comparatively small, 
but about ten or twelve inches high and eight or ten 
inches wide. | 
*& & s * ! 
797 THE COURT: Do you want it measured? 
MR. MOSKOVITZ: Could we have it meas- 
ured? : 
THE COURT: Surely; we will measure it. | 
MR. MOSKOVITZ: The point is, Your Honor, this 
is not the usual kind of minute book that we are ac- 
customed to. 
(Thereupon the measurements were made by the Dep- 
uty Clerk.) 
MR. MOSKOVITZ: It is 81%4 by 5-34, is that about 
right? 
THE DEPUTY CLERK: Yes. 


THE WITNESS: Have you measured the cover of 
the book? 
MR. BAUM: Just the white lines, may 1 ask? 
798 THE WITNESS: Yes, just the white lines; the 
other is excess paper. 
MR. BAUM: 8- % by 5- Th. 


BY MR. MOSKOVITZ: | 
Q As a matter of fact the resolution to dissolve the 
bank was passed in July, 1942, was it not? A Yes, sir. 
* * - @ { 


THE WITNESS: The liquidation took place Decem- 
ber 31, 1942. I gained that knowledge SER | exami- 
nation ‘of the books and records. 
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MR. MOSKOVITZ: And the resolution of the share- 
holders was passed in July, 1942. 
e e s co 

THE WITNESS: It is my recollection that such a 
meeting is recorded in the minute book of approximately 
July, 1942, and that such a resolution was adopted at 
that meeting. 

* * * * 
799 Q Do you recall that after you examined cer- 
tain books and records in Professor Russel’s office 
in August, 1955, you arranged with him to have certain 
photostats made? A To be quite precise, I arranged 
with Miss Ruijgrok to have certain photostatic copies 
made. Professor Russel had to leave his office. 

Q And do you recall how many pages you photo- 
stated? A Yes, I do. 

Q How many? A Approximately 120 to 125 pages. 

Q And those photostats were in fact delivered to you, 
weren’t they? A The photostats were delivered to me 
by mail approximately one week or ten days after I 
left Amsterdam. 

* & & * 
800 Q * * * Were they the same photostats that 
you had asked to be made? A Yes, they were. 
- Q Did you find that any were not made that you 
had asked for? A No, sir. 

Q Did you make a list of— A (Interposing) I made 
a very detailed list in the presence of Miss Ruijgrok and 
in partly the presence of Professor Russel; in the pres- 
ence of Miss Ruijgrok I completed the letter and I took 
the list of papers that I requested be photostated with 
me to Munich, and I left a second list consisting of strips 
of paper placed inside the various books with Miss 
Ruijgrok so that she should know and understand clearly 
what pages I desired photostated. 

Q And your requests were carried out to the letter, 
were they not? A Yes, sir. I don’t wish to complain, 
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but I was somewhat concerned with the delay in the 
delivery of the photostats, and I made several—I don’t 
know several, but I made at least one phone call to 
Amsterdam to inquire about it, but I did receive them. 

Q At the same time that you made a list did you also 

make a list of the books which you had examined?: A I 
did not have to make such a list because Professor 

801 Russel or someone on his behalf had already pre- 
pared a list consisting of two pages. | 

Q And he gave you a copy? A Yes, he did. 

Q How many books were there exhibited to you in 
August, 1955? A 29 books and folders of account. 

Q And four folders? A Four folders containing 
correspondence and other notations; the very same books 
and the very same folders that were given to me on 
April 3, 1956. 

Q Do you recall how many books you saw in the 
house of Mrs. Huyer during the two visits in May, 1955? 
A Yes. I saw approximately 15 books. 

Q And those are the books which Jan Huyer referred 
to when he said, ‘‘Yes, they are all here?’ A Sir, yes, 
those and others not cleared out of the files or out of 
the small strong box, low strong box standing in the 
built-in closet. 

I wish to say that strong box was not completely 
emptied out. 

Q And you testified, did you not, that Jan Hoyer, who 
was at that time 25 years old, spent approximately 20 
minutes and in this 20 minutes he told you it is all: here? 

A That is right, that is how long he spent there 
802 and that is what he said, and that is what I testi- 
fied. 

Q And you knew that approximately twice as ‘many 
books were shown to you in August 1955, did you not? 
A Yes. More books were shown in Professor Russel’ s 
office than were on the table— 

Q My question is very simple, ‘‘twice as many. 79 99 
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is approximately twice as many as 15, is it not? A Yes, 
sir. 

Q Among the photostats— A May I say that it 
was understood that not everything was placed on the 
table in May, 1955. 

Sd 


Q Did you: see books elsewhere than what were on 
the table? A Well, sir, I testified— 

Q No, I am asking you what you saw. A Yes, sir; 
I did see the door of the built-in closet open, and the 
door of this low strong box standing in the built-in closet, 
and there were additional books, other books, in the 
strong box which were not placed on the table. And when 
files were opened from the six file cabinets I saw docu- 
ments in those files. 

Q And this statement, ‘‘It is all here’’ was 
803 made after approximately 20 minutes of examina- 
tion, isn’t that correct? A Yes, sir. 

Q And as I think you testified previously, Jan Huyer 
in 1955 was 25 years old? A Yes, sir. 

Q At the conclusion of your testimony yesterday I 
asked you when it was that you told Professor Russel 
that he ought to look or that there are some papers in 
a closet or a strong box. I don’t think we got a very 
clear answer yesterday afternoon, at least I don’t recall 
it. Would you mind repeating it? A I did not direct 
or order Professor Russel to look in any particular place, 
but I had several conversations with Professor Russel in 
which I told him that I had seen so many records in 
Mrs. Huyer’s office, in various items of furniture, a 
closet— 

Q You said ‘‘a closet?”’ Yes. 

Q Will you tell me when it was that you said that? 
Just give me the month. A It was in August, 1955, and 
in April, 1956. 

I did not tell him to go and look in the closet. I told 
him that what he has shown to me in his office is such 
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a comparatively small amount of books and papers; I 
itemized the books, papers, and correspondence 
804 that were not there, and I stated I had seen file 
cabinets, a steel cabinet, there were desks, and a 
closet where there were papers. 

Q You say you said that to him in April? A Yes, 
sir. 

Q In person or by telephone, can you remember that? 
A By telephone. 

Q By telephone? A And I may say when! I left 
Amsterdam on April 11th, and when I delivered and 
returned the books and papers to him we had another 
conversation lasting about an hour, and it came up again. 

Q That is on April 11th? A Yes, sir. 

Q When you made the suggestion to Professor ‘Russel 
that we ought to go to the house of Mrs. Huyer' to ex- 
amine the various items of furniture, the cabinets, the 
closet, etcetera, did you make such a suggestion to him? 
A I did on April 6th, and I have found and given to 
Mr. Baum, and Mr. Baum has given to you, a penciled 
notation which I made after talking to Professor Russel. 
It is the yellow sheet which is almost full of writing. 

Q Is plaintiffs’ exhibit 32 the sheet you are referring 
to (Indicating)? A This is the sheet I am referring to. 

* * we * \ 


805 Q Will you show me where you say anything 
about a closet there? A Well, sir, I do not say 

anything mentioning a closet in this outline. I say, after 

seaying ‘‘April 6th, 9:15 a.m.’’>— | 

Q We will come to that in a moment. 

Is there anything in there about a closet? A: I do 
not mention closet, no, sir, nor do I mention specifically 
file cabinets or tall steel cabinet. 

* * * * | 
806 THE WITNESS: But I do refer to making 
further search in Mrs. Huyer’s office. 
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BY MR. MOSKOVITZ: 

Q You did see something in her office? A No, no. in 
this note I should have, or I did, did I not, refer to fur- 
ther search in Mrs. Huyer’s office? 

Q Let me read you what you testified yesterday, Mr. 
Charig. 

‘“What was the next conversation you had with Pro- 
fessor Russel either by telephone or in person?”’ 

And you answered: 

‘“‘By telephone on the 6th of April, 1956.’’ 

‘“‘Q And will you state as well as you can remember 
what you said to him and what he said to you? 

“A On that morning I called him to tell him that 
I found a very, very large part of the books and records 
and correspondence covered by Items 1, 2, and 3 of Judge 
Tamm’s order to be missing. And I went into detail. 
I itemized and specified and I asked him whether he 
could not obtain these books and records and turn them 
over to me, and I suggested that they must be in Mrs. 

Huyer’s house, and I suggested that perhaps Pro- 
807 fessor Russel and I could go to Mrs. Huyer’s 
house’’— 
And I call this next part to your attention— 

‘‘and I could assist, or I would be willing to assist, 
in looking into these file cabinets to see whether the 
missing material is not there. 

**Q In other words, that was your opening statement 
to him, is that correct? 

‘*A Yes, sir.’’ 

A I should have stated more fully the office— 

Q Do you say you wish to change your testimony? 
A I do not wish to change my testimony, but I wish 
to read my notes of the telephone conversation. 

Q I will let you read them in just one moment. I 
will continue reading; I won’t skip anything: 

‘“‘Q In other words, that was your opening statement 
to him, is that correct? 
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‘A Yes, sir. 

‘*Q I just want to take this step by step. 

What else did you say to him before he answered to 
you, if you can remember? 

‘“‘A TI recalled that earlier in May, 1955, I had seen 
six filing cabinets and the steel cupboard, and other 
pieces of furniture, and that with reference to those 

Mr. Jan Huyer and Mrs. Huyer had told me, it’s 
808 all here, that’s where they are, and that the amount 

of books and the four folders of papers and corre- 
spondence turned over at Professor Russel’s office is 
physically so small that it is much, much smaller than 
the contents of these file cabinets. I asked him to ob- 
tain the missing papers, folders, files.’’ 

Now, when Professor Russel wrote to you he reheat 
did he not, to the same file cabinets which you had tefer- 
ence to in this testimony, is that correct? A He did 
mean those file cabinets and one tall steel cabinet. | 

Q And you know that Professor Russel had not been 
in that office before, is that correct? A That is what 
he stated to me when he entered the office on April 9th. 

Q Did not the suggestion as to where you should 
look come from you, Mr. Charig? A The suggestion 
to go and look again came from me, and the suggestion 
to look in the office came from me. I did not mean to 
exclude and I did not exclude any built-in closet. : 

Q I didn’t say that you meant to include or clude 
anything, but the words you used to Professor Russel 
are reported here in this transcript that I just read 
to you. A That is my testimony of yesterday, and 

when I referred to other pieces of furniture I 
809 should perhaps have said fixtures or built-in clos- 

et—I did not—but I did not exclude in my con- 
versations with Professor Russel this closet. | 

Q You didn’t include it either, did you? 7 

Are you suggesting that the piece of furniture is a 
built-in wall closet which is flush with the wall? | 

THE COURT: I wouldn’t think so. Go ahead. | 
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BY MR. MOSKOVITZ: 

Q I ask you again, was there anything in your con- 
versation which would lead Professor Russel to believe 
that there were papers in anything other than the steel 
cabinet and the cupboard to which he referred in his 
letter? 

° e e * 

A Yes. I referred to the office and the furniture in 
the office, and to the entire office, and Professor Russel 
came back with a letter mentioning only these file cab- 
inets, but I must also— 

s Sd e * 

810 Q Will you read this again? I will give you 

the transcript from which I have just read, start- 
ing on page 2, and read as far as you like (Handing 
transcript to the witness). A Yes; and it also says 
there that Professor Russel, when I suggested Mrs. 
Huyer’s house, said he would take care of that; he 
would get in touch with Mrs. Huyer. Certainly Mrs. 
Huyer has lived in that house for twenty years. 

Q I did not suggest that the closet does not exist. 
I merely asked you whether you said anything to Pro- 
fessor Russel which would suggest that he should look 
into anything other than the steel cabinets, the cupboard, 
and other pieces of furniture? A I did not even sug- 
gest what he should look into. 

I enumerated a number of items of cabinets and furni- 
ture which I had seen full of papers, and therefore I did 
not believe that the stack of papers and books he had 
given me was everything, and that he should look fur- 
ther. I did not restrict him to anything. How could I? 
I enumerated what I remembered that I saw in the office. 

e * & 
811 THE COURT: Are you taking the position that 
even if he didn’t mention the built-in closet that 
justifies Professor Russel from not looking in it? 
MR. MOSKOVITZ: No, Your Honor. 
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THE COURT: I don’t think Professor Russel wanted 
to look in it. 

MR. MOSKOVITZ: I am saying Professor Russel 
didn’t know about the closet. 

THE COURT: He could have found out about it if 
he looked for it. 

MR. MOSKOVITZ: When he went there he found it 

THE COURT: You couldn’t see the closet? | 

MR. MOSKOVITZ: He hadn’t been there a that 
hour. 

THE COURT: I understand that. He went there 
afterwards. 

MR. MOSKOVITZ: And he found it and he brought 
all the documents to Munich. 

THE COURT: What is all the argument about? 

MR. MOSKOVITZ: This witness testifies that there 
was an agreement between him and Professor Russel 
which limited him to those six steel cabinets and the 


cupboard, and the answer is very simple in this testi- 
mony. He said that is where he wanted to look, 
812 and Professor Russel said he would get approval 
for him to look there; and that’s what that testi- 


mony means. 
BY MR. MOSKOVITZ: 

Q Now do you want to look at this Exhibit No. 32? 
A Yes. At the top it says: | 

‘“April 6, 9:15—’’ 

I interpolate, 1956. 

‘‘Called Professor Russel’s office No. 34779. Pointed 
out in detail all that is missing. Russel said he gave me 
all he had. 

““T said the correspondence and papers did exist, be- 
lieve they must be in Mrs. Huyer’s place, requested him 
to obtain it. 

“Russel stated Mrs. Huyer said she gave him al she 
had for the years 1939 through 1945. 

‘‘He heard something to the effect books and papers 
were destroyed. i 
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‘‘T said I would be willing to go to Mrs. Huyer’s, 
Zandvoort, preferably in Russel’s presence, to look there 
for missing documents. 

‘“‘He answered that will amount to a search, instead, 
he said he will communicate with Mrs. Huyer, explain 
to her again what I am asking for and get a statement 
from her regarding the destruction or non-existence of 
the material.’’ 

a * s * 
813 Q That is the whole memorandum, isn’t it? A 
Well, yes, sir. I did not write down every word 
of it. 

Q As a matter of fact, your recollection of the con- 
versation is much more detailed than the memorandum, is 
it not? A Yes. 

Q There are things which you are telling us which 
are above and beyond this memorandum? A Yes, there 
is. 

Q And isn’t it a fact that you did not mention any- 
thing in your conversation of April 6th about any closet? 
A I took in everything. I cannot say I used the word 
closet. 

Professor Russel made it very clear that he does not 
wish me to go making searches; he would take care of 
that. 

° se e * 

Q Apart from your conversation of April 6th, what 
other time did you mention closet to Professor Russel? 
A On this subject we had conversations in August, 1955, 

and on April 11, 1956. 
814 Again, as I said before, I told Professor Russel 
that I had seen so many drawers and pieces— 

Q * * * Which conversation, whether by telephone 
or in person, did you mentioned to Professor Russel that 
there was among other things a closet in which you had 
seen documents? A On August 10th or 11th, 1955, and 
on April 11, 1956. 


a 
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Q August 10th or 11th, 1955? Do you have a memo- 
randum or did you make notes of that meeting? A I 
made notes— 3 

Q Yes, or no, please. A Yes, I made notes of that 
meeting, not of August, 1955, because Mr. Hill was per- 
sonally arriving in Europe on August 12th, and I re- 
ported to him in person. I made a report of the meeting. 

Q You mean to say you had a meeting andj didn’t 
make a written report of it? A I made a personal re- 
port to Mr. Hill who arrived in Kurope on August 12, 
1955, for the purpose of taking a series of depositions 
in Europe in another case, and also in this case, 

I arrived from Amsterdam in the early morning 

815 of August 12th, and Mr. Hill arrived later in the 

day of August 12th, and I sat down and conferred 

with Mr. Hill in the following days but I did not sub- 
mit a written report. | 

Q And you say that you discussed with Professor 
Russel something about a closet on that date, August 
10th or llth, 1955? A Yes, I had a discussion with 
Professor Russel. | 

I told him that all those books that I had seen in Mrs. 
Huyer’s house were much more voluminous and were 
spread out in various places in the office. : 

Now the books, only a small stack, was in Professor 
Russel’s office, and he assured me that is all there is, 
all the pertinent things there are. 

Q Is it your testimony now that you told him that 
there was a closet where there were books and records? 
A I told him in detail all the things I had seen— | 

Q Please answer the question, Mr. Charig. A; —in 
Mrs. Huyer’s house. ; 

I cannot state with certainty now whether I specifically 
also mentioned a built-in closet, but I did mention fur- 
niture, fixtures, and I am reasonably certain, closet. 

Q You are reasonably certain. A Because that strong 
low metal box where some of the books had been taken 
from was a subject of conversation. : 
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Q Did you mention this box at any other time? 
816 <A No, sir, but I did mention Mrs. Huyer’s office 
as a whole, as repository of the papers many, many 
times. 
Q You knew about the box ever since May, 1955? A 
Yes, sir. 
Q And you were in the house on April 9, 1955, were 
you not? A May? 
Q April 9, 1956—I am sorry. A April 9, 1956, that 
is correct. 
Q Did you look into the closet at that time? A No, 
I did not. 
Q Did you look into the strong box at that time? 
A Inside the closet, no, I did not. 
Q Did you ask to look in there? A No, I did not. 
I know I should only answer your questions, but Pro- 
fessor Russel had been very definite, he does not think 
he should make any searches, and as an American off- 
cial representative of the Government I cannot search 
Dutch houses at random. And Mrs. Huyer was present 
and she had been informed what we were looking for. 
Q So that is it your testimony now that you knew 
all the time about that strong box, but you didn’t say 
anything to Professor Russel about it on April 9th when 
you were there to look through those steel cabinets? 
817 A I did not say anything to him on April 9th 
about that. I did not make a demand to see it. 
The only thing I had ever seen in that built-in closet 
was this strong box where some ledger type books were. 
Q Weren’t there shelves in that closet? A I did 
not see any shelves in that closet. 
It is my testimony that I never stepped into it or was 
very close to it. 
Q You never said anything about where you stood? 
This is now something new. A I say it now. 
MR. BAUM: Your Honor, I object to counsel testify- 
ing as to what the witness said. 
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THE COURT: I don‘t think you should do that. You 
can impeach him if you wish. ! 
BY MR. MOSKOVITZ: . 

Q Did you previously testify that you did not stand 
near the closet, Mr. Charig? | 

I will withdraw the previous question to the one I 
just asked. A It is now my recollection that I ‘said— 

Q Here in court? A Here in this court—that' I was 
near enough to see the door open and to see a strong 
box, a large part of it, on the floor of that built-in 

closet. 
818 Q_ How high would you say that strong box was? 
A That strong box is rather flat, a foot and a 
half perhaps in height. ! 

Q And how long? A I did not see the full length. 

Q Well, as much as you could see of it. A As: much 
as I could see of it, perhaps three feet long. 

Q And how deep, approximately, Mr. Charig? A 
How wide? ! 

Q Well, the third dimension. A Perhaps two feet. 

Q So it was two feet high, in other words? A No, 
sir, about a foot and a half high, about two feet | wide, 
and about three feet long. | 

Q About nine cubic feet, in other words. | 

Well, take my word for it that that is the arithmetic. 
A Yes, sir. ; 

Q Was it full to the top as well as you could see, 
or was it half full, or a quarter full, or approximately 
how full? A In May, 1955, rather full, but some of the 
books were lifted out, although—rather full. | 

Q In your conversation on April 11, you say 
819 you told Professor Russel that there are many 
things still missing. i 

Did you say anything to him then about a closet, that 
perhaps they are in the closet, and we only looked in 
the steel cabinets and in the steel drawers and in the 
cupboard? A Yes. I said they must be in Mrs. Hu- 
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yer’s house, and Professor Russel agreed to go back 
at some time and take another look. 

Q Did you suggest to him that they might be in the 
built-in closet or in the strong box? 

The fact is that you did not, isn’t that correct, Mr. 
Charig? A Again, I did not specifically tell him any 
particular location, but the office and/or the house in 
general. 

Q But the answer to my particular question is, Yes, 
is it not? A The answer is I do not now wish to say 
that I precisely told him, look into that built-in closet. 

Q A very simple question: Did you in talking to Pro- 
fessor Russel on April 11th, either by telephone or in 
person, say to him, or use the words ‘‘closet’’ or ‘“‘strong 
box?”’ A The word ‘‘strong box’’, no. 

The word ‘‘closet’’ it is my recollection, yes. 

Q Would you like to read your testimony of yester- 

day as to your total recollection of your conversa- 
820 tion and tell me whether or not you said anything 

about “closet.”” A My testimony yesterday on 
that particular point I do not believe I used the word 
‘‘built-in closet’’ in that particular case. 

Q Then we will dispense with the reading of it. 

You made a memorandum, did you not, on April 11, 
1956? A Yes, sir. 

Q Did that memorandum include a report of your 
conference with Professor Russel? A No, it does not. 
It is devoted primarily to my visit at Mrs. Huyer’s house 
of April 9th. 

Q Did you make a memorandum of that conference? 

MR. BAUM: May I ask which conference you are 
referring to? 

MR. MOSKOVITZ: April 11, 1956. 

A I made a comparatively short memorandum of that 
April 11 conference in Professor Russel’s office. 

Q This document to which I have just referred is the 
one that Mr. Baum handed me this morning. 
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MR. BAUM: If Your Honor please I have also hand- 
ed him a memoradum of a conference of April 11 with 
Professor Russel at his office, the last doeaitient which 
he read, it is an excerpt, two paragraphs. 

MR. MOSKOVITZ: This is dated April 12, is it 

not? 
821 THE WITNESS: nee, sir. 


Q Does that say anything about a built-in stoeett 
A No, it does not. It is not the sort of a memorandum 
that recites such detail. 

Q i just asked you whether there is anything in 
writing or in your testimony up to this point where you 
indicated to Professor Russel that there is some place 
which had not been searched, and that was the built-in 
closet and the strong box. A I have not shown any- 
thing in writing using that particular designation, no. 

Q The word “strong box’? was in your mind, was 
it not, around that time, or was that a slip of the pen 
when you wrote the memorandum April 11 ‘‘The six file 
cabinets and the steel strong box?’’ 

MR. BAUM: Read it correctly, Mr. Moskovitz. It 
says, ‘‘Tall steel strong box.’’ 

A I write here: | 

‘¢ Attached as enclosure A is a confirmatory copy of the 
cable sent to you yesterday, following the anapeton of 
six file cabinets’’— 

MR. MOSKOVITZ: Just a minute. 

THE COURT: Let him finish. 3 

A (contiuuing)—and one tell steel strong box 
822 at Mrs. Huyer’s house, Zandvoort.’’ 
BY MR. MOSKOVITZ: : 

Q But you weren’t referring to the strong box in 
the bottom of the closet? A No. 

Q You meant cabinet. A Definitely, yes. 

Q So in all of these writings there isn’t one word 
mentioned about the strong box that we are ee about 
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on the built-in closet floor, is that correct? A That is 
correct, not in these writings. It is in my affidavit of 
June, 1955. 

Q Oh, I know it is in your affidavit. We went through 
that yesterday. 

As a matter of fact, the first mention between Pro- 
fessor Russel and yourself of a closet was in the con- 
versation when he called you and told you about it on 
April 17, 1956, after he himself had gone to Mrs. Huyer’s 
house. A The first time Professor Russel talks about 
the deep built-in closet is in his letter of April 17, that 
he specifically mentions it and calls it by that name, yes. 

Q And that is the first time it has ever been men- 
tioned by either you or Professor Russel, isn’t that cor- 
rect, in any conversation or writing between the two 

of you? A No, but now it is clear that Professor 
823 Russel for the first time deliberately refers to 
that closet as a deep built-in closet. 

Q Deliberately or otherwise, isn’t that the first time 
it was ever mentioned between you? A No. I stated 
before and yesterday again that I described Mrs. Huyer’s 
office in detail; ‘‘office’’ took in everything. 

Q You are not answering my question. 

MR. BAUM: He said ‘‘No,’’ twice. 

MR. MOSKOVITZ: Is his answer No? 

BY MR. MOSKOVITZ: 

Q Well, then, tell me again which conversation that 
was, because I haven’t found it so far anywhere in these 
writings or in the testimony. A In August, 1955 and 
on April 11, 1956. 

I do not wish to be understood to say that I said 
‘*Professor Russel, look here, this deep built-in closet 
you ought to look into.”’ 

In other words, you now lift out a certain item that 
never was lifted out by me before. 

Q Please don’t sit in judgment on what I am doing, 
Mr. Charig. A I wish my answer to be complete— 
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Q Ido too. A —and full. 
824 BY THE COURT: 

Q You told Professor Russel to search the of- 
fice of Mrs. Huyer, did you not? A Yes, sir. : 

Q That includes the built-in closet. 

Go ahead. 

THE WITNESS: And for that I have my memo- 
randa and they are before you, partly; and my letter to 
Pussel on April 6th says so. 

THE COURT: Says what? 

THE WITNESS: A search of Mrs. Huyer’ s - office 
should be made, and I offer my assistance in searching 
Mrs. Huyer’s office, and I offered my assistance because 
Professor Russel had become disturbed or mad at me 
for suggesting a search of a Dutch citizen’s house, 

BY MR. MOSKOVITZ: 

Q You said that these memoranda are before me 
partly. What did you mean, Mr. Charig? 

THE COURT: Excerpts, I guess. 

A Yes, sir. 

BY MR. MOSKOVITZ: : 

Q Are there any other memoranda concerning your 
conversation with Professor Russel which I do not have? 
A No, sir, there aren’t any others. 

Q Have you checked the file to be saret 
825 A I have checked my files, and Mr. Baum has 
checked the files here 3 in Washington. 3 


Q Following the events of April, 1956, you made an 
affidavit which is verified July 5, 1956, is that correct? 
A That is correct. 

Q Did you state anywhere in that affidavit that you 
in any way were limited to any part of the house when 
you made your search on April 9, 1956? A I did not 
state I was limited. I merely set forth what I did ex- 
amine. 

Q Were you in fact limited in any way, Mr. Chariat 
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A I must say Yes, I was limited in the sense that in 
the telephone conversation with Mr. Russel on April 6th, 
of which I gave you a hand-written memorandum, Mr. 
Russel expressed resentment at the thought of my go- 
ing to— 

Q We are talking about the meeting of April 9th, 
now. Let’s not go back. Let’s talk about April 9th. 

Were you in any way limited once you got into 
826 that house? 
e & * & 

A I was limited in that sense that I was invited, I 
got myself the invitation, I was invited to examine 
certain cabinets and pieces of filing equipment, and that 
I did that and that I was not stopped in doing it. I did 
not request permission to see anything in addition. I 
did not have a right to do so; I was not offered; I was 
not refused. 

BY MR. MOSKOVITZ: 

Q Are you suggesting that you did not have the right 
to request, Mr. Charig? Is that your testimony? A 
Well, do not understand me that I did not have a right 
to open my mouth and ask. 

Q You asked a lot of questions that day and some- 
times you got answers which were enlightening and very 
often you got answers which were not enlightening, isn’t 
that correct? A Yes, sir. I said so. 

Q And didn’t you think it was important enough to 
ask, What about that closet? May I look? 

In fact, you didn’t say anything to Professor Russel 

about that closet on April 9th at all, did you, on 
827 that day? A I did not ask for further authority 
to search additional pieces of furniture. 

That was quite an incident with Professor Russel on 
April 6th where he said he did not want me to go and 
search. He felt great resentment at my being so per- 
sistent and suggesting searches of citizens’ houses. 

Q When Professor Russel called you on April 17 to 
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tell you that there was a large—as I recall the transla- 
tion, there was a large closet that we had overlooked. 
That’s what he said, isn’t it? A That’s what he said. 

Q And what did you say in reply about overlooking 
that closet? Did you say you had not overlooked it, 
Mr. Charig? A No, here I did not say I had not: over- 
looked it, but subsequently I said, ‘‘Well, are those books 
not the same ones we had seen before, returned before?’’ 

I did not say here I had not overlooked it. | 

Q You didn’t say anything about it in that conver- 
sation, did you? That is Plaintiffs’ Exhibit No. 29 in 
evidence. A I did not, and I do not believe it was called 
for. He found additional papers. I was glad to sale 
them. 

Q Let’s go for a moment to the photostats wiih you 

had made in August, 1955. Did you have photo- 
828 stat sheets made of the Thyssen Bank account? A 
Yes, I did. 

Q How far back? ; 

MR. BAUM: If Your Honor please, those photostats 
are attached to Professor Russel’s deposition which is 
on file in this court here, identified by him in September, 
1955, some 90 pages. 

A They are attached to Professor Russel’s deposi 
tion. 

MR. BAUM: They are before Your Honor. 

e ge @ * : 

Q How far back do they go? A Certainly as far 
back as 1939, possibly 1938; I am not certain now, but 
certainly 1939, 1940, 1941, 1942, perhaps 1943 and 1944. 

Q Will you tell us very briefly the condition of the 
drawers of the filing cabinets that you examined on April 
9,1956. A The six filing cabinets have horizontal draw- 
ers that can be pulled out, four drawers to each cabinet, 
where the records are stacked vertically, and there is 
one record jacket behind the other very much as in) the 
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normal practice in every office here, and these rec- 
829  ords were in good, undamaged condition. 

Q And you testified they appeared to be undis- 
turbed? <A I testified they appeared to be undisturbed, 
unruffled. Of course if a file is taken out of the cabinet 
it leaves no trace behind. I don’t mean to say— 

Q And I believe you testified, did you not, that there 
were two or three empty drawers, or partly empty? A 
Yes, sir. 

Q And that the balance of the drawers were rela- 
tively full? A Yes, sir. 

Q And that those full drawers looked relatively un- 
disturbed or apparently undisturbed? A Well, yes, sir, 
in good condition. 

Q Are you familiar with the workings of the Beheers 
Institute about which you testified yesterday? A I 
am generally familiar to the extent I know their func- 
tions and some of their operations. 

Q That is the branch of the Dutch Government which 
deals with enemy property, does it not? A That is 
correct. 

Q That is, enemy to Holland. A That is correct. 

Q Did you discuss with the Beheers Institute about 

the files, if any, or the accounts, if any, that they 
830 took over from the von der Heydt’s Bank or 
Internationale Kunstvereeniging? A I asked 
about it. 
e e 6 * 

Q What did they tell you? A Well, the officer that 
I talked to had a slight familiarity but not a good famil- 
larity with matters affecting the von der Heydt’s Bank 
and Kunstvereeniging. 

Q Did you talk to any other official about it? A No, 
sir, only to this one official whom I mentioned yesterday, 
and who also arranged for the appointment with Mrs. 
Huyer. 
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831 Q Do you know whether or not the Beheers 

Institute took over any German accounts which 
were held prior to the war and thereafter by the von 
der Heydt’s Bank which the Dutch classified as enemy, 
and whether they took any records or files pertaining 
to those accounts? A Well, sir, I know that much, that 
some accounts of clients of von d2r Heydt’s Bank and 
Kunstvereeniging were taken by the Dutch Beheers In- 

stitute, and I know that other accounts kept by the 
832 von der Heydt’s Bank and Kunstvereeniging were 

turned over but under some inter-Allied agreement 
referred to the Office of Alien Property in the: ieee 
States, but more I do not know. 

Q Do you know whether they took any ene ‘or any 
files or any papers relating to those accounts? A The 
Dutch Beheers Institute, Doctor van der Heijden told 
me that no books or records of von der Heydt’s Bank 
or Kunstvereeniging were kept by the Dutch Beheers 
Institute. 

Q But they had them at some time, did they not? 
A I believe, yes, or else somebody had gone to Mr. 
Huyer’s house and made some examination there. 

Q And so the Beheers Institute had examined into 
von der Heydt’s Bank, had either taken those files and 
returned them or examined them there and left. them 
there? A They had looked at some of the books but 
they told me they had not kept or taken any. And 
having a fuller understanding I must say that the Dutch 
Beheers Institute cannot consider a bank like von der 
Heydt’s Bank or Kunstvereeniging an enemy and has no 
rights to do anything against it. 

Q Please. You are not qualified as a Dutch lawyer 
and we are not interested in your opinion. I want to 
know facts. 

Did they or did they not take and examine the hooks 

and records of the von der Heydt’s Bank with re- 
833 spect to certain accounts? A With respect ta cer- 
tain accounts of aliens. 
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& * a sd 


836 BY MR. MOSKOVITZ: 
Q Mr. Charig, I would like to review with you 
837 briefly what Mrs. Huyer’s duties were since the 
death of her husband. A Yes, as far as I know. 

* & & * 


Q To summarize, you testified that she took care of 
certain art objects which were under the care of Inter- 
nationale Kunstvereeniging. A That is correct. 

Q And took care of insurance and the like? A Yes, 
sir. 

Q She collected rents from three houses in Wesel? 
A Collected rents—rents were collected by the Niederr- 
heinische Bank and forwarded to her. 

* ? s * 

Q Perhaps you had better put it in your own words. 

THE COURT: She did have possession of the books 
of von der Heydt’s Bank—that’s the important thing— 
not what she did. 

838 BY MR. MOSKOVITZ: 

Q Did she tell you that she received moneys 
from the Niederrheinische Bank which represented rents 
from three houses in Wesel, Germany? A She told me 
that she had to look after the three houses in Wesel in 
the sense that the Niederrheinische Bank in the city of 
Wesel was actually administering these buildings and 
collecting the rents; that she did get statements of ac- 
count and that she did have to enter the statements of 
account with reference to these three houses in the books 
in Holland of Kunstvereeniging. 

Q As a matter of fact, weren’t those houses bombed 
out in 1945, and weren’t you present at Mr. Gorissen’s 
testimony when he so stated? A Excuse me, sir. I 
know from having heard testimony of other witnesses that 
one of the houses was damaged in 1941 and was repaired 
at Baron von der Heydt’s request, and that there was 
bomb damage at the end of the war, but that these houses 
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or lots were still in existence. What the extent of the 
war damage is she told me—she probably told me—but I 
do not now recall. She did tell me that there are three 
properties in Wesel. | 

Q Didn’t she tell you that those houses were: bombed 
out in 1945 or that no income had been received? A 

I believe yes, but statements were being received. 
839 You see there is accounting going on between 

Niederrheinische Bank’s renting account, and 
Kunstvereeniging being the owner of the houses. 

Q Then your testimony about her collecting rents 
through the Niederrheinische Bank is not correct. A 
Collecting rents, no, sir. Collecting rents would' not be 
accurate because the Niederrheinische Bank would do that 
and would report to Mrs. Huyer on the financial: status, 
and she would make the entries in her book; That 
would be precise. That is what she told me. 

Q And didn’t she also tell you that she had virtually 
nothing to do with the affairs of any of these companies 
until after her husband died? A Yes, she said she had— 

Q Please answer the question. A She said she had 
very little to do with these files before her husband died, 
but she had some little things to do with it. | 

Q What did she have to do with it before her naxband 
died, Mr. Charig? A She said at some times that she 
had been made a prokurist—that is an employee author- 
ized to sign for the firm—that she had been a prokurist 
for I believe Kunstvereeniging only, not the bank, 

Q The bank had been liquidated in | 1942. 
840 A And that she had not been called upon ‘to do 
much in connection with that position, but she 

had some little thing to do. 

Q What precisely did she have to do before her hus- 
band died? 

Isn’t it a fact that she had practically nothing % do; 
whatever was to be done was done by her husband, and 


she was the housewife? Jsn’t that correct? 


1 
\ 


t 
| 
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A She told me she had very little to do with it, but 
she also stated some matters with which she was con- 
cerned, such as being a prokurist. 

Q What did she do as a prokurist exactly? A I do 
not know. I did not delve into that further. 

Q She told you that she knew very little about the 
files until her husband died, isn’t that correct? A She 
did say that, in substance. 

Q She told you, did she not, that no income had been 
received from the Wesel properties since their destruc- 
tion in 1945? Didn’t she tell you that? A Well, I be- 

lieve yes, but she also told me that accounts were 
841 being kept, and she showed me some recent state- 

ment or notice that had arrived from the Niederr- 
heinische Bank, Wesel, with reference to these houses and 
showing a balance of a bank account existing in Wesel 
in favor of Kunstvereeniging too. 

Q A statement of account? A A balance of account 
in the amount of 88 or 89 D marks, Deutsche marks. 

Q I believe you testified earlier that at first there 
were some 68 letters written by von der Heydt to Huyer 
between the period June 1940 and December 1945 which 
you found missing, according to the numbers, and that 
later some 50 or 55 letters were found and delivered 
to you. A Yes. Professor Russel delivered some 55 
letters to me dated between 1940, June and July, 1940, 
and some time in 1944. 

Q Of the period from June 1940 to December 1945, 
how many letters did you receive in all, approximately? 
A In all? 

Q Written by von der Heydt to Huyer. Just give 
me a rough number. A It must run into about 900 
pages of writings. 

Q And of those there are, according to your affidavit 
of July 5, 1956, twelve missing. A Twelve I mentioned 
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there, and all of the letters between Sanaa 1939 and 
June 1940. 

842 Q Iam talking now about the period from 1940 
to December, 1945. A Of letters written by Baron 

von der Heydt to Mr. Huyer there are only about a 

dozen missing, but all of the letters are— 

Q Please, let’s go one thing at a time, will you? 

Did you compare any of the letters which you received 
from Professor Russel with those which the Government 
received from Mr. von der Heydt? A Yes. : 

MR. BAUM: Your Honor, it is physically impossible. 
The letters which the Government received were in 
Washington and he was in Munich. 

MR. MOSKOVITZ: Justa minute. He just absverel 
Yes, Mr. Baum. A Yes, to the extent that Mr, Baum 
noted some of the things that are missing and asked me 
whether I had them, and we did not have them| either. 
But physically compared, No. : 

BY MR. MOSKOVITZ: 

Q And you don’t know, do you, or do you know, 
whether any letters which you say are missing are found 
in the counterpart in the files of Mr. von der Heydt? I 

am asking what you know. A Well, what I know— 
843 Q You are here as a witness and not as an 

attorney. A What I know, what I stated in the 
affidavit and I state it now, is that the letters I specified 
I found to be missing. Now I cannot state what— 

Q You don’t know of your knowledge whether the 
missing letters which you have enumerated have in fact 
been found by the Government in the counterpart pro- 
duced by Mr. von der Heydt. A To the best of my 
knowledge they have not, but I have not had physical 
possession of what you delivered to Mr. Baum in Wash- 
ington. | 

Q You mentioned that all the letters from Mr. Huyer 
to Mr. von der Heydt between the period October: 1940 
to August, 1944 were missing. A That is right, sir 
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Q Did you make any comparison between what you 
found and what was delivered to you by Professor Rus- 
sel, and what Mr. von der Heydt produced to the Gov- 
ernment from his own files? A I did not make a physi- 
cal comparison but to the best of my knowledge from 
conversations they are not here either in Washington. 
But, sir, I cannot testify as to what you delivered here 
in Washington. 

Q Did you cross-check the correspondence which you 

found to see whether any of the replies to various 
844 letters would indicate that I have not received 

number so-and-so or I have received number so- 
and-so? A Replies between what persons? 

Q Between Mr. Huyer and Mr. von der Heydt. A 
Well, yes, sir. These letter always will say—there is a 
certian system at the bottom of the letters ‘‘Received 
so-and-so number and so-and-so.’’ 

Q And now sometimes they would show letters miss- 
ing, would they not, lost in the post, or whatever? A I 
have seen a few such references, and I have further 
seen that later on they said I have now received it be- 
latedly ; it must have been held up by the censor, or some- 
thing like that. 

Q My question is, Did you check wherever there was 
a document reported to be missing, or when they would 
receive 65 but not 67 and 68, and they would know the 
in between ones were missing, did you check to see 
whether they are still missing or whether they have since 
been found? A Yes, sir. I checked and I could find 
no evidence that they were lost. 

I also may say there was a practice that if a letter 
was reported as lost then the other party to the corres- 
pondence would send a retyping of the letter so that 
the lost letter would later on be furnished. 
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845 REDIRECT EXAMINATION 
BY MR. AUB: 


& * * 

Q Mr. Charig, Mr. Moskovitz asked you wiethée you 
made any photostats of pages of the books of account of 
von der Heydt’s Bank relating to the August Thyssen 
Bank, and you said Yes. Is that correct? A Yes. 

Q I show you now Defendant’s Exhibit No. 51 of the 
deposition of Professor Russel, and will you please tell 
me what that page is. A That is a photostat of page 
number 233 of the current account book of von der 
Heydt’s bank, Zandvoort, and is an account with August 

Thyssen Bank A. G. Berlin. 
846 Q For what year? A For the year 1939, and 
it is an account kept in English pounds. 

Q Look at the right hand side of that page—it is 
the double column system. Do you see any entries marked 
V. M. on that page? A Yes, sir. The last entry at the 
bottom of the right hand column of this page. | 

Q Please read the whole entry. A ‘July 371939 
is the year, I interpolate—‘‘July 3.”’ 

The next column ‘‘V. M. 37.’ 

The next column ‘‘Payment on remittance Schroder. m8 

The next column ‘5 July.”’ 

And the next column ‘‘1,000 pounds sterling. 7 

Q Mr. Charig, Mr. Moskovitz asked you about the 
Dutch equivalent of the Alien Property Custodian, and he 
asked you whether they had taken over any accounts of 
the von der Heydt’s Bank as enemy property, that is, 
enemy under Dutch concepts. A Yes, sir. 

Q Did I understand your testimony to be that you 
did know of their taking over such accounts? A That 
is right. Dr. van der Heijden told me some such ac- 

counts had been taken over, and others had been 
847 taken over and referred on to the United States 
Office of Alien Property. 
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Q Do you remember the names of any of the ac 
counts? A Yes. One account by the name of the Prince 
of Prussia, August Wilhelm. 

There were certain other German individuals, partly 
of nobility. 

Q In order to refresh your recollection, Mr. Charig, 
is the name von Stumm familiar? A Baron von Stumm, 
yes, that was one of the accounts. 

Q Did you see any records of the von der Heyat Bank 
relating to the accounts of Baron von Stohrer? A Yes, 
I did. 

a sd ? ° 

Q Where did you see the records relating to the ac- 
count of von Stohrer? A That was in the records which 
Professor Russel delivered to Munich on April 20, 1956. 

MR. BAUM: If Your Honor please, the documents 
which I listed to Your Honor this morning numbering 
ten, it has been brought out were made in the regular 

course of business by this witness, and I therefore 
848 ask to have them marked, and I offer them in 
evidence. 

MR. MOSKOVITZ: I ask the Government whether it 
now takes the position that documents made in the regu- 
lar course of business are admissible in evidence. 

THE COURT: That is what he is claiming. Do you 
object to them? 

MR. MOSKOVITZ: Not if that is the basis on which 
he makes this presentation. 

MR. BAUM: I have not stated the basis, Your Honor, 
but I was requested to produce them as documents made 
in the regular course of business, under ample insinua- 
tion that the Government was relying on its privilege 
to conceal facts. I think therefore it should be made 
plain to the Court that there is nothing concealed here. 

THE COURT: He makes no objection. 

MR. MOSKOVITZ: I was making no inference; I 
wanted to get clear the ground on which they were being 
offered. 





& 
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MR. BAUM: I have just stated it, Your Honor. 

THE COURT: He is stating that he is introducing 
it on your grounds, that they are records kept in the 
regular course of business. 

MR. MOSKOVITZ: I am satisfied with it, Your 
Honor. 

MR. MOSKOVITZ: I would like Mr. Baum ‘to state 

for the record, so that we have no difficulty about 
849 this, that these excerpts contain everything relat- 

ing to conversations to which they refer between 
Mr. Charig and Mr. Russel. 

MR. BAUM: These excerpts contain i. which 
took place in the conversations—not everything | relating 
to them. 

MR. MOSKOVITZ: Everything which was stated? 

MR. BAUM: Everything which was stated, yes. 

% * * e \ 


MR. MOSKOVITZ: I want to advise the Court at 
this time that Mr. Baum has stated as an attorney that 
these contain all the conversations to which the! memo- 
randum refers, and I am satisfied with that statement. 

THE COURT: All the conversations with reference 
to von der Heydt? 

MR. MOSKOVITZ: All the conversations between 
Charig and Russel. 

MR. BAUM: As well as Mrs. Huyer; I went you 
one step further. 

THE COURT: In reference to von der Heya and 
Huyer, is that right? : 


852 RECROSS EXAMINATION 


BY MR. MOSKOVITZ: | 
Q Mr. Charig, referring to the same exhibit! which 
Mr. Baum showed you, which is marked Russel’s, De- 
fendants’ Exhibit No. 51, you will note—this is a on 
account, is it not? A Yes, sir, it is. 
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Q And this refers to D. and V.; right? A Yes, sir. 
These are the notations. It refers to the journals, that 
is right. 

Q Look at this one which is a current account, and 
there you find G’s, don’t you? A Yes, sir. 

MR. BAUM: May we have identified which ‘‘this 
one’’ is, please? 

MR. MOSKOVITZ: Defendants’ Exhibit No. 62. 

BY MR. MOSKOVITZ: 

Q Will you tell us what the G stands for? A G 
' stands for Giro. That is a method of making remittance 
and payments— 

Q Other than by cash? A Not by cash, that is 
right. 

That includes checks, drafts, cable remittance— 
other than specie, right? A Generally, yes. 
Q And what about K? K refers to specie, 
doesn’t it, cash? A K is cash book, Kasboek. 
You looked at a cash book, did you not? A It 
refers to specie; it refers to some postal orders, too. 

Q It did not refer to cable transfers, does it? A I 
do not have an independent recollection now of having 
seen a cable transfer in the cash book. I cannot state. 

Q You stated you had three terms in accounting. 
Where was that? A City College of New York, busi- 
ness administration. 

Q You didn’t study accounting in Europe, did you? 
A No, sir. 

Q So you are not familiar with it. A I am not an 
expert in European accounting, but I have familiarity. 
I have studied and analyzed the books and I have se- 
lected these pages for photostating. 

Q So that Giro means cable, checks, drafts, that type 
of transfer? A Postal checks; they have postal checks 
account in Holland and other checking accounts. 

Q You usually find those in Giro, is that right? A 

Yes, sir. 
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854 Q And in cash you usually find cash—money or 
paper money? A In the cash book, but the cash 
book seems to be of more local significance. 

Q As a matter of fact the cash book only __ to 
guilder payments, doesn’t it? A The cash book, it is 
my recollection, yes, it refers to guilder payments. 

Q Receipts and payments—and Giro refers to guilder 
receipts and payments, doesn’t it? A Giro includes 
international transactions; ; transactions between custo- 
mers or clients and banks in different countries, SO; I can- 
not say it is only confined to guilder payments. | 

Q Think carefully, Mr. Charig. When you examined 
the cash journal did you find any foreign currency pay- 
ments reflected in the cash journal? A I do not recall 
any foreign in the cash journal. 

Q In other words the cash journal ceferred | to the 
local currency, guilders? A That is my recollection. 

Q And the Giro book referred to the local transfers 
which were not reflected in the check book, checks, postal 

orders, and so on? A No, sir, because it is my 
855 recollection the Giro book included transactions be- 
tween— 

Q It could be between— A -—hbanks or customers 
in other countries. 

Q Yes, it could be, but the payments they sheeted, 
whether in or out, were expressed in guilders, isn’t that 
correct? 

BY THE COURT: 

Q Were you shown the cash book? A Yes, sir; the 
eash book I have seen. 

Q Were you shown the Giro book? A I — seen 
the Giro book, and I have gone from the guilder account 
book to check whether certain transactions referred to 
in the account book can be seen in the Giro book— 

THE COURT: What is that exhibit you showed him? 

THE WITNESS: (continuing) —but J have made a 
far less detailed examination of the Giro book. 
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THE COURT: What is that exhibit? 
MR. BAUM: That is Exhibit 51. 


856 BY THE COURT: 
Q Have you seen those of the cash account 
book? A Yes. 

Q You have seen those of the cash account book and 
you have seen the Giro account book? A I have seen 
the cash book. 

Q Have you ever seen the V.M. book? A I have 
never seen the V.M. book. 

MR. MOSKOVITZ: I want to find out what the cash 
book contains and what the Giro book contains. Those 
are the ones he has seen. 

MR. BAUM: I don’t even think this is proper re- 
eross examination, Your Honor. 

MR. MOSKOVITZ: We introduced the V. M. again 
and I want to get it clear once and for all. 

THE WITNESS: I have first of all seen thousands 
and thousands of pages and many books within a few 
days. 

BY MR. MOSKOVITZ: 

Q Just give me your best recollection, Mr. Charig. 
A I have seen much more of the current account book, 
which I always considered as a basic book, than I have 
of the other. I have seen the cash book. 

Q And it reflects guilder payments? 

THE COURT: What is a guilder? 

MR. MOSKOVITZ: Florins; that is the Dutch 

857 currency. A To the best of my recollection the 

cash book contains entries in guilders only, and 
items of local significance. 

Q And the Giro books contain entries of checks and 
postal money orders and cable transfers in guilders; 
correct? A The Giro book contains transfers by other 
means than cash, and I looked in the Giro book whenever 
I had found a G in the current account book. 
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Q And what did you find when you looked in the Giro 
book? A But I did not systematically look for the Giro 
book. 
Q But isn’t it a fact as far as you looked it exorenaed 
these transfers in guilders? A I cannot say so because 
it did have entries in guilders but it also had entries re- 
lating to transfers from one country to another. | 
Q Take for granted that it contained transactions 
between people within Holland and people without Hol- 
land as well, was it expressed in guilders or in foreign 
currency? A I am sorry, I am not certain. 
Q But as far as you looked. A I have definitely 
seen entries in guilders and I have seen so many entries 
concerning persons outside of Holland— |. 
858 Q Do you recall ever seeing an entry m the 

Giro book which was expressed in guilders? A 
It is my recollection, yes, but I cannot give you a specific 
instance. 

Q Your recollection is Yes? A It is my sauelsetion, 
yes. | 





859 Q And the D book is Devizen book? Al That 
is right. 

Q And Devizen means foreign exchange? A ‘That 
is correct. 

Q And what is the literal translation of vreemde 
munt? A Foreign exchange. 

Q Give me the lilteral translation of vreemde munt. 
A Well, sir, foreign exchange, but I must say that is 
the translation which is—vreemde munt is very close to 
the German, and the Dutch people with whom I ‘have 

talked, and the accountants have said that vreemde 

860 munt is foreign exchange. 
Q Isn’t it a fact that vreemde munt means 
foreign currency, foreign money? Isn’t it then the coun- 
terpart of the cash book and isn’t the D book the counter- 
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part of the G book? A No, sir. I have talked to 
certified accountants who have explained to me that the 
vreemde munt book and the Devizen book would serve 
the same function. 

Q To the same extent that the K book and the G book 
serve the same function. A Oh, no, sir. 

MR. MOSKOVITZ: * * * 

If Your Honor please, I now call upon the Govern- 
ment, the defendant in this action, to produce all memo- 
randa made in the regular course of their business, made 
by their Munich office, which relate to the investigation 
of the books and records of von der Heydt’s Bank, In- 
ternationale Kunstvereeniging, and of the plaintiff in 
this case. 

THE COURT: Do you object? 

MR. BAUM: I certainly do, Your Honor. 

THE COURT: Sustained. * * * 

862 MR. BAUM: If Your Honor please, before I 
close my case I would like to read two things 
which will take about five minutes. 

The first is a cable dated April 8, 1956, from Professor 
Russel and Mrs. Huyer to Mr. Schiller of Mr. Mosko- 
vitz’s office. That cable is on file with this court attached 
to an affidavit of Professor Russel sworn to on the 17th 
day of April, 1956, and was filed with an affidavit of 
Mr. Moskovitz of April 19, 1956, and the cable reads as 
follows: 

‘‘Schiller, care Benbar Lexgramos, Washington D.C. 

‘‘Mrs. Huyer and Professor Russel have handed over 
all existing books and documents concerning the period 
September 1939 till January 1946 stop. It is absolutely 
impossible to hand over to Charig more books and docu- 
ments than are in existence stop Nor Mrs. Huyer nor 
Russel destroyed or held back a single book or docu- 
ment stop On the contrary to Charig was given all pos 
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sible cooperation and assistance and he was even per- 

mitted on April 9th to search with his accountant 
863 for books and documents at the office and at the 

home of Mrs. Huyer stop We have permitted to 
Charig to make photo copies at Price Waterhouse of all 
reports as Mrs. Huyer and Russel have no reports over 
the aforementioned period stop It is unture that Russel 
has not given any books or data to Charig of which 
Mrs. Huyer previously would have declared that she 
would have given such documents to Russel. Stop Mrs. 
Huyer only declared to Charig that she handed over to 
Russel all books and data of the aforementioned period | 
which she possessed stop Russel handed over all these 
same books and data to Charig stop We protest that 
not all existing books and documents would have been 
handed over on the contrary we the undersigned declare 
having handed over to Charig at the explicit request of 
von der Heydt and Gutstein all books and data which 
were on hand at the moment of decease of Mr, Huyer 
concerning the period of September 1939 till January 
1946 stop Nor Mrs. Huyer nor von der Heydt nor Gut- 
stein can be held responsible for the fact that earlier 
books and data may have been destroyed or got lost by 
the Germans or through any other cause.’’ 

Signed Professor Russel and Mrs. Huyer. 

864 The other thing, Your Honor, that I would like 

to read in connection with the pending motion, we 
stated in our moving affidavits that the basis for which 
we urged that the V. M. book was a significant omission, 
we did not incorporate that there is a deposition on file, 
and I would like to read just a few pages from that 
deposition which will answer it. 

I think this deposition is in Volume 3 of the sae 

It is the deposition of Mrs. Kielmann. 


‘‘Deposition of witness, Annie Kielmann, ee before 
me, Francis L. Foley, Vice-Consul of the United States 
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of America, duly commissioned and qualified, presiding 
officer ,at the offices of the United States Embassy, at 
Bonn, Bad Godesberg, Federal Republic of Germany, at 
2:30 o’clock p.m. on September 21, 1955, pursuant to 
amended notices to take depositions, dated July 28, 1955, 
and August 10, 1955, served by counsel for the defend- 
ants.’’ 
& & * * 

865 “By counsel for the defendants: 

“Q Mrs. Kielman, will you please tell us your 
full name and address: A Annie Kielman, nee Dillen- 
burger; Alemanneweg, 6, Bonn. 

“Q And will you please tell us the date and place of 
your birth? A September 10, 1905, in Glogau. 

“Q In what country is that? A Silesia. 

“Q What is your nationality, please? A German. 

“Q What is your present occupation? A I am an 
employee of the Federal Government. 

“Q Were you ever an employee of the Abwehr? A 
Yes. 

“Q What is the full name of that organization, please? 
A At the time, you mean? 

“Q Yes. A OKW, Ausland/Abwehr.” 

& e a e 


866 “Q During what years were you an employee 
of this organization? A From 1938 to 1944. 
“Q What were the functions of the Abwehr? A Es- 
pionage, counter-espionage, and sabotage. 
“Q And what was your position in the organization? 
A I had the foreign exchange disbursing department. 
“Q Were you the head of any department or section? 
A It was a section. 
“Q Were you the chief of this section? A Yes, of 
the foreign exchange disbursing section.” 
Now, if Your Honor please, I would like to con- 
867 ‘tinue at page 17, on the second line: 
“Q Will you now describe for us the procedure 
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by which you effected payments to agents in enemy coun- 
tries during the war. A Transmittal of moneys to 
agents in enemy territory were effected by transfer 
through the Thyssen Bank from my department or 
through payment to the respective officer who had the 
particular agents under him and who would pare the 
money along by means unknown to me. 

“Q With respect to payments that were made to the 
Thyssen Bank, please describe for us exactly how’ these 
remittances were made at the beginning of the war. A 
The foreign exchange amounts which we had in our ac- 
count with the Thyssen Bank were carried under the 
name of ‘Trusteeship Special Account’, Treuhand-sonder- 
konto. I would give instructions to the Thyssen Bank 
under this designation for remittance of a certain amount 
to a certain person into a certain bank account or to 
some address, and there was an arrangement with the 
Thyssen Bank at the beginning of the war to have’ these 
transfers go via Holland, von der Heydt.” 

Then I would like to turn to Page 19, toward the 
868 bottom of the page: 

“Q After these arrangements were antersa into 
and you received orders for transmission, for payments 
to agents in enemy countries, tell us exactly what you 
would do with such an instruction. A Pursuant to the 
arrangement made, the route that the remittance was to 
take was via Holland, and I called up Mr. Schlessiger of 
the Thyssen Bank on the telephone and told him that he 
would get instructions in writing concerning a certain sum 
of money which was to go via the established route and 
that I authorized him to withdraw a certain amount, the 
amount in question, from our trusteeship special account, 
and to place the equivalent value in Dutch guilders at the 
disposal of the Dutch bank. Initially it was always done 
in this way; namely, that only the Dutch guilder amount 
necessary for one remittance was made available. Later 
on, when the remittances became more frequent, I made 
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an arrangement with Mr. Schlessiger to the effect that 
we deposit a larger amount with Dutch guilders with 
von der Heydt so that instructions would not have to be 
given in every individual case of a remittance. This was 
done upon the suggestion made by von der Heydt and 
which was passed along to me by Schlessiger. 
869 “Q After you talked to Schlessiger on the phone 
and told him that a written instruction would fol- 
low, what did you do then? A I made out the written 
instruction and gave it to the Thyssen Bank, to the mes- 
senger.” 

Then on page 22 I would like to read one question, in 
the middle of the page: 

“Q Now, was this procedure followed at all times dur- 
ing the war? A _ No, only until the invasion of Holland.” 

Then, finally, I would like to read at the bottom of page 
66. This is part of the cross examination now: 

“Q Now, when you received instructions to make pay- 
ments via the Thyssen Bank, did you know any of these 
agents to whom these moneys were paid? A You mean 
personally? 

“Q Yes. A No. 

“Q Did you know what their functions were? A Not 
what their specific functions were, I only knew that he 
was an agent, under-cover agent, I think it is for ‘V- 
Mann’.” 

That is all I want to read, Your Honor. 

MR. MOSKOVITZ: * * * 

2s Sd & * 

874 * * * Before I close, Your Honor, I would like 

to call upon the Government to produce—I limit 
my request in contradiction to the one I made before the 
recess—to produce all memoranda which were made in 
the regular course of business in the Munich office which 
relate to Mr. Charig’s investigation of the books and rece- 
ords of the von der Heydt Bank, Internationale Kunst- 
vereeniging, and the plaintiff. 
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MR. BAUM: Same objection, Your Honor. 
THE COURT: Sustained. 
* . 


932 RULING BY THE COURT ON 
MOTION TO DISMISS 


THE COURT (Curran, J.): This is a motion to dis- 
miss on behalf of the defendants on the ground that the 
plaintiffs have not fully complied with the discovery 
order of February 9, 1956. | 

No contention has been made by the plaintiffs that they 
have produced all the documents described in the Court’s 
order; nor is any contention made by the plaintiffs that 
the dooumients alleged by the defendants to be i 
did not at one time exist. 

In his memorandum of October 8, 1956, Judge Tamm 
said: 

“The chronology of the discovery procedure in this case 
indicates that plaintiff von der Heydt, through his agents, 
has repeatedly denied possession or control of additional 

documents but thereafter has produced the denied 
933 documents, or copies of them, for examination. 

Records made available to the defendants for 
examination indicate rather positively the existence of 
other records referring to transactions enumerated 1 in the 
records made available.” 

All documents which were called for by the Conrt’s 
order not having been produced, and the plaintiffs not 
having satisfactorily shown to the Court that such docu- 
ments do not exist, and the plaintiffs not having satis- 
factorily explained to the Court why they have not: been 
produced; and the pattern of the conduct of the plain- 
tiffs’ duly authorized representatives, but not including 
present counsel, clearly showing an unwillingness on their 
part to make a full disclosure to the defendants; and the 
plaintiffs’ answers to the defendants’ interrogatory No. 23 
being too vague and wholly insufficient since the answers 
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furnish no details as to any specific documents, I find 
that the discovery order of this Court of February 9, 
1956, has not, in good faith been complied with. The 
motion to dismiss the complaint as to all plaintiffs is 
hereby granted. 

Counsel for the defendants will submit an appropriate 


order. 
s * & * 


947 Extract from Proceedings, Dec. 18, 1956. 
a s ee * 


955 MR. SACHS: I want to be sure on it. Sec- 
ondly, we feel, Your Honor, that findings should 
be made. 

THE COURT: Ona motion? 

MR. SACHS: Yes. 

THE COURT: We don’t make findings on a motion. 
I thought I made my findings in the order, they hadn’t 
answered the interrogatory sufficiently and hadn’t com- 
plied with the order in good faith. If that isn’t a find- 
ing, I don’t know what a finding is. 

MR. SACHS: If that is Your Honor’s feeling; we have 
understood from the tenor of the hearing that you were 
particularly worried about the interrogatory and the docu- 
ments that we called the Dutch documents, those that Rus- 
sell testified about. Would ‘Your Honor want so to find, 
if I am correct? 

THE COURT: No. 
956 MR. SACHS: You want to leave it as it is? 
THE COURT: Exactly the way it is. 
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PLFS. EX. # 1 ! 
DR. L. GUTSTEIN ; 
RECHTSANWALT April 25, 1956 
Mr. Irving Moskovitz ! 
115 Broadway | 
New York 6 | 
Dear Irving: 

Enclosed herewith is a photostat of a letter of Mr. von 
der Heydt’s secretary dated April 17th relative to the 
files airmailed to you on the above mentioned date. 

The client told me that he has no objections to’ come 
to the United States in order to testify. When could this 
be done. ! 

Best regards, : 

Sincerely, 

Encl. L. Gutstein 
lg/z 

PLAINTIFFS EX. 1A 
TRANSLATION 
Cable Address 
HEYDT ASCONA SWITZERLAND 

ASCONA (Switzerland) April 17, 1956. 


| 


Dr. L. Gutstein 
Bahnhofstrasse 73 
Zurich 

Dear Doctor: ! 

Pursuant to the telephone order received today _— 

Baron v.d. Heydt, we are sending this afternoon by air- 

mail the following business folders to Mr. Irving Mos- 

kovitz, 115 Broadway, New York: 

Union Bank of Switzerland, Locarno 1947-1948-1949 
(earlier records 
are no longer 
available) _ 

Niederrheinische Bank A.G., Wesel, 1947, 1952 to 
1956 (no earlier 
records are | 
available) 
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“ 
Bankhaus v.d. Heydt-Kersten & Sons 1947-1952 
Wuppertal-Elberfeld 
Internationale Kunstvereeniging N.V., 1946 (no earlier 4 
Zandvoort, records, but 
later ones) 
Bank voor Handel on Scheepvaart, no correspond- ¢ 
Amsterdam ence available 
any longer. 
August Thyssen Bank AG. 1949-1956 * 
Meissner, Dr., Munich, 1951-1955 
Heinrich Luebke, Duesseldorf, 1953-1954 4 
Schlesinger, E. Bombay, 1950-1956 
Schunk-Peetz, 1946-1955 
RES—Immobiles, Ascona, 1938-1939 
v. Stohrer empty folders, 
since letters 
were torn up * 
long ago. 
Von der Heydt’s Bank, Zandvoort no folder sent, 
as none could 
be found. 
Russel, Prof., Amsterdam 1945-56 
Yours very truly, 
v.d. Heydt secretarial office ie 
O. /s/ lL. Hofstetter 
PLFS. EX. #2 
Your reference: GR/GB/2 
Prof. G.M.G.H. Russel December 23, 1955 
Willemsparkweg 205 
Amsterdam 


Dear Professor: 

Many thanks for your kind letter of the 21st inst. I 
thank you again very much for all your efforts. I agree 
that it would be a good idea to send the things to Swit- 
zerland. On the other hand, I must finally rely on the 
judgment of the American attorneys because they are 
the ones who are conducting the lawsuit. 
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I have suggested January 7, because you had mentioned 
a weekend. However, I am agreeable to any other date. 
But, due to my heart condition, I can not go to a winter 
sport resort of more than 1200 meters altitude. I am 
going to write again today to Dr. Gutstein so that he 
will hurry up. I am available any time, day or night. 
With best Christmas wishes and again many thanks, 
Sincerely yours, 
Heydt 
PLFS. EX. #3 


Professor G.M.G.H. Russel December 29, 1955 
Willemsparkweg 205 | 
Amsterdam (Holland) 

Dear Professor: , 

I thank you for your letter of the 27th inst. I wired 
you the same day. Naturally, I agree to everything, 
especially the conference on January 6, and I thank you 
you for your kind willingness to come. In the meantime, 
you will have received Mr. Gutstein’s letter of the 28th 
inst., in which he wrote you suggesting that we preferably 
wait for the answer of the American attorneys. I agree 
to everything you and Dr. Gutstein decide and shall come 
to Zurich as soon as the date has been fixed. | 

With best wishes for the New Year, also to your 
family, 

Very truly yours, | 
HNA Heydt | 


PLFS. EX. #4 


Dr. I. Gutstein | 
Rechtsanwalt December 22, 1955 
Mr. Irving Moskovitz : 
115 Broadway 
New York 6, N.Y. U.S.A. 
Dear Irving: 

I just received your cable stating that you will —_ 
to file the papers in the Von der Heydt case on December 
30th, and I am giving you herewith at once the views of 
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our client and myself with regard to the questions raised 
in your letters of December 2nd and 12th. 

So far I did not receive the complete set of depositions 
you sent by sea mail and can therefore take no position 
with regard to them, especially the depositions of Podein 
and Duesterberg. The mail delivery seems to be delayed 
by Christmas parcels. Maybe you can get an additional 
extension, alleging this difficulty, if you need my views on 
the depositions. 

As to the matter itself, I agree that the motion should 
first be opposed in its entirety on legal grounds. 

If, however, we are required to produce some or all of 
the documents asked for, you may tell the Court that 
our client will, of course, consent to the production of 
documents as we have nothing to hide. However, he 
cannot be asked to do something which is against the 
laws of the states involved as this would bring him into 
difficulties with the authorities and jeopardize his whole 


position personally and with regard to his property. 
Besides, you will see from the statements below that the 
laws of the states involved will not allow the edition of 
documents to as vast a degree as is asked for. 

I will now answer your questions in the sequence as 
they were put: 


1. Documents numbered 1, 2, and 3: 

a) our client is the controlling stockholder of the two 
corporations. . 

b) our client is prepared to consent to the production 
of the documents. 

c) and e) These paragraphs ask for the production of 
all documents of and with relation to a Dutch bank, a 
Dutch corporation, and business activities of our client. 

Dutch Bank: Every European bank is obliged to keep 
all its documents secret. This is vitally different to the 
U.S. banking system. Only the person directly concerned 
by a bank document has the right to see it, to make a 
copy of it or to allow a third person to see and copy it. 
This is true also for the Dutch bank in question. The 
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controlling stockholder himself has no right to see docu- 
ments relating to third persons and cannot authorize a 
third person to examine them. All which the Government 
therefore can ask for—after having obtained the full con- 
sent of our client—is to examine the documents strictly 
relating to our client. As soon as a third person jis in- 
volved in the transaction dealt with by a certain docu- 
ment, the Government will have to ask for the consent of 
this third person as well. This refers, of course, to all 
documents of the Dutch bank, whoever may be in pos- 
session of them. Any third person disregarding thei bank 
secrecy—and this includes also former employes or liqui- 
dators of the bank as in our case—will be liable under 
the penal and civil code for the damage caused. Of 
course, neither Mrs. Huyer nor Professor Russel ean be 
expected to run such a risk. 

Dutch corporation: Under Dutch law, on principle, the 
corporation is not obliged to keep its documents secret. 
However, the question arises whether a commercial: cor- 
poration can consent to having all its books, accounts, 
and other documents examined by representatives of a 
foreign government, as this may jeopardize its very ex- 
istence. Just imagine that representatives of the Dutch 
Government would ask General Motors to let them exam- 
ine their books, etc. over a period of more than five 
years! It is therefore probable that the organs of, the 
corporation will have to refuse such a thorough examina- 
tion and that they would not follow respective directions 
given by the Meeting of Shareholders. Moreover, it is 
also probable that the majority of the stockholders, as 
the executive of the corporation, will incur penal sac- 
tions by a decision allowing a foreign government to 
examine the whole business life of the corporation. .We 
therefore suggest that the Government reduces its request 
for the production of documents to an acceptable limit, 
by describing exactly which documents are wanted. |, 

I may further mention that our client, realizing that he 
may incur penal prosecution in Holland and fearing: to 
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be all of a sudden no longer able to travel to and stay 
in that country, is retiring as organ of the corporation 
and takes into consideration to sell his shares. 

Business activities of our client: As mentioned above, 
the client is ready to consent to the production of these 
documents. It would be of advantage for the Govern- 
ment if it would specify which business activities it has 
in mind. The client cannot see what the Government is 
referring to, and most of the letter written will just 
be private letters concerning no special business. 


2. Documents numbered 4: 


These are documents which are in possession of a Ger- 
man bank. 

It may be said again that our client consents to the 
production of the documents. 

It is, however, another question whether the bank is 
authorized under German law to produce documents even 
with the consent of the client. The German banks, too, 
are obliged to respect the secrecy of all documents. They 
are only allowed to produce documents relating to one 
client with the consent of that particular client. If a 
document refers to more than one client, they will have 
to obtain the consent of all the clients. For documents 
relating to the former von der Heydt’s Bank and to the 
Internationale Kunstvereeniging N.V., a consent of our 
client will not be sufficient to allow the Government to 
examine them. The Government will have to produce the 
consents of the organs and liquidators respectively of 
these two firms.—Whether the two Dutch firms can give 
their consent at all, remains an open question and in this 
respect I refer to my statement under “Dutch bank” 
and “Dutch corporation”. 

Besides, there is a possibility that German laws also 
contain provisions against economic espionage which 
might declare punishable such a vast examination of docu- 
ments as requested by the Government. 
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3. Documents numbered 5 and 6: 


Here, too, I want to stress the fact that our client is 
willing to consent to the handing out of these documents 
which are in his possession. 

However, this motion also asks for an indefinite ‘num- 
ber of documents which are all located in Switzerland, 
the domicile of our client, and on which Swiss law is 
applicable. The Government itself mentions in the Aff- 
davit of Mr. James H. Hill the Swiss law relating to 

“economic espionage” which forbids foreign governments 
to inspect documents pertaininng to firms domiciled in 
Switzerland and trade with Switzerland (Section 278 of 
the Penal Code of Switzerland). 

Most of the documents asked for by the Government 
relate to Swiss and foreign banks and to commercial 
firms which have business with Switzerland, and the 
question therefore arises whether by handing out docu- 
ments to the extent asked for by the Government, our 
client will not be guilty of economic espionage. As our 
client is a resident of Switzerland and interested in 
maintaining nothing but the best relations with the Swiss 
authorities, I wonder if he should not get a ruling first 
stating whether or not this would be considered as eco- 
nomic espionage. Section 273 cited provides high jail 
and penitentiary sentences and fines, and a violation of 
the said law would undoubtedly result in the expulsion 
of our client from the country. 


4. Documents numbered 7: 


| 

Here, too, it may be said that, as far as the consent 
of our ‘client is concerned, the latter is at once prenared 
to give it. 

However, it should be stated that the consent of the 
client allows for an examination by respresentatives of 
the Government only insofar as our client himself would 
be allowed to examine documents in possession of Fides 
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Union Fiduciaire. Again the request of the Government 
is so vast that it may also include documents involving 
third persons. There is nothing our client could do to 
induce Fides to hand over copies of these. 

Moreover, here too, I want you to draw the attention 
of the Court and the Government to the Swiss law against 
economic espionage. I am quite sure that, if our client 
would consent and Fides would be ready to hand over all 
the documents requested by the Government, so much of 
Swiss trade and economy would have to be revealed that 
our client as well as Fides would violate Section 273 sub- 
section 2, of the Swiss Penal Code, whereby anyone is 
punishable who reveals secrets of commerce to an official 
of a foreign state. Since the consequences for our client 
would be grave—as stated above—I wu! suggest to him 
also in this instance to obtain a ruling of the Swiss anu- 
thorities that by giving his consent he will not be com- 
mitting economic espionage. 


5. Documents numbered 8: 


On principle the client is ready to request the Union 
Bank to deliver copies of the documents you were re- 
quested to hand over to the Government. 

However, I once more refer to the bank secret which 
will not allow the Union Bank to deliver copies of other 
documents than those relating exclusively to our client. 
If third persons are involved, which seems to be the case 
according to the wording of the request of the govern- 
ment, the Union Bank will refuse delivery and our client 
has no means to force it. The rules on bank secrecy in 
Switzerland are very strict and the punishments high so 
that a bank employee will surely not risk any-thing 
(Banking law Section 47; Dr. R. K. Kaderli, Das schwei- 
zerische Bankgeschaft 1955, p. 74; Dr. A. Schaefer, Das 
Bankgeheimnis, SJZ 49 Heft 22, p 9ff 1953; C. F. Dela- 
chaux, Le secret professionel du banquier en droit suisse, 
Neuenburg 1939). 
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Moreover, as the Affidavit by James D. Hill mentions 
on page 13, it is possible that an inspection of these 
bank documents by representatives of the Government 
would constitute economic espionage according to Swiss 
Penal Code. The Government therefore knows that any 
attempt of its representatives to inspect such documents 
would be futile. However, it would be punishable, too, if 
our client by his consent and order to the Union Bank 
tried to provide the US-Government with documents they 
could not obtain themselves because this would be a vio- 
lation of the Swiss Penal Code I will therefore also in 
this case first obtain a ruling of the Swiss authorities. 
I am sure that the US-Government will consent to this 
since it surely does not want to provoke any illegal meas- 
ures in connection with their request for examining docu- 
ments. 

In general I may say that there is one other legal and 
easier way to produce evidence in Europe for a trial 
before a foreign court: Both parties in the procedure 
may ask the court to procure certain evidence or the 
examination of a witness abroad. The court thereupon 
requests the foreign government through its own govern- 
ment and through the diplomatic channels to obtain this 
evidence and to examine the witnesses. The foreign 
government for that purpose will charge one of its 
courts and transmit the result through the diplomatic 
channels to the court abroad. This way, there would be 
no problems of bank secrecy and of economic espionage 
since the examining foreign court would have to clarify 
all these questions before examination. 

I hope this letter contains all the information required 
by you and [ will let you know my views on the arboat- 
tions as soon as the sea mail parcel arrives. 

If there is any further problem, please let me know. 

With best regards, 
Sincerely, 
/s/ lL. Gutstein 
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PLFS. EX, #5A 


Fides Union Fiduciaire 
October 18, 1956. 
Messrs. Graubard & Moskovitz, 
to the attention of Mr. I. Moskovitz, 
NEW YORK 6, N.Y. 
Dear Sirs, 
Re Heydt v. Brownell 

Apparently there has arisen some misunderstanding in 
this matter which is paraphrased in the enclosed copy of 
a letter which the second signatory has written to-day to 
Baron Eduard von der Heydt, Ascona. 

In order to remove this misunderstanding we add a 
letter addressed to you which you may deliver to the 
Court with the necessary explanation. 

Yours faithfully 
FIDES 
Union Fiduciaire 
Enclosures 


PLFS. EX. #5B 


Fides Union Fiduciaire 
October 18, 1956. 
Messrs. Graubard & Moskovitz, 
to the attention of Mr. I. Moskovitz, 
NEW YORK, 6, N.Y. 
115 Broadway. 
Dear Sirs, 
Re Heydt v. Brownell 
On August 16, 1955, Ratw S.A. Fribourg, and the for- 
mer members of the Board of Libertas §.A., Luxembourg, 
answered the Interrogatories of the Department of Jus- 
tice, Office of Alien Property, Washington 25 D.C. 
As we have managed these two companies for Baron 
Eduard von der Heydt, we are in a position to declare 
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that the answers given to the above mentioned Inter- 
rogatories are true and correct. | 
Yours very truly 
FIDES 
Union Fiduciaire 


By airmal 
PLFS. EX. #5C 
TRANSLATION 
ROBERT MEYER 
Baron Eduard von der Heydt 
Casa Maya, 
ASCONA. | 
Dear Baron: : 


I received your letter of yesterday with enclosure. 
After studying the matter, I came to the following con- 
clusions: 

Apparently you informed the Court that Fides sub- 
mitted a declaration concerning the property in enemy 
or enemy-occupied territories. This is not the case. It 
was Ratio and the former members of the Board of 
Directors of Libertas who made these declarations on 
August 16, 1955. These two declarations are in the 
possession of the U.S.A. Attorneys, which appears from 
an inquiry by the latter. I may also assume that the 
attorneys submitted these declarations. The inquiry of 
the Court in item 7, of which you informed me in extract 
form, is due to inaccurate information. 

In order to clarify the matter, Fides today has written 
to the attorneys in New York. You will find copies en- 
closed. 

With best regards, 

Very sincerely yours, 


/3/ M 


2 enclosures 
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PLAINTIFFS EXHIBIT NO. 6 
Same as Defendants’ Exhibit No. 24 (J.A. 875) 


PLAINTIFFS EXHIBIT NO. 7 
Same as Defendants’ Exhibit No. 25 (J.A. 875) 


PLAINTIFFS EXHIBIT NO. 8 
Same as Defendants’ Exhibit No. 26 (J.A. 875) 


PLAINTIFFS EXHIBIT NO. 9 
Same as Defendants’ Exhibit No. 30 (J.A. 877) 


PLAINTIFFS EXHIBIT NO. 10 
Same as Defendants’ Exhibit No. 338A (J.A. 879) 


PLAINTIFFS EXHIBIT NO. 11 
Same as Defendants’ Exhibit No. 28 (J.A. 876) 


PLFS. EX. #12A 

TRANSLATION 

Zuerich, February 25, 1956 
Dr, L. Gutstem 

Mr. Ed. von der Heydt 
Ascona 

Dear Mr. von der Heydt. 

In a letter of February 16, 1956, Mr. Moskovitz tells 
me that, contrary to expectation, the Court fully supports 
the Department of Justice in their demand of handing 
over all documents. According to his view this is against 
the clear rules of procedure, but this can only be argued 
later. At the moment, the order of the court must be 
complied with and the documents asked for must be pro- 
duced. 

Enclosed I send you a copy of this order. You will 
see from it that the papers have to be presented by 
February 27. As we have only just received this deci- 
sion this naturally is an impossible thing. With regard 
to documents mentioned under 1-4, which have to be pre- 
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sented to the representatives of the Department of Jus- 
tice in Munich and in Amsterdam, I have got in touch 
with Mr. Charig asking him for an extension until March 
1, 1956 for documents 1-3 and until March 5 for docu- 
ments 1-4. 

On Thursday, March 1, 1956, relying on the decision 
of the American Court, Mr. Charig, at the office of Prof. 
Russel, will have a look at the documents mentioned un- 
der 1-3, i.e. books of the von der Heydt’s Bank, the “Inter- 
nationale Kunstvereeniging NV” and documents in the 
possession of Mrs. Huijer and Prof. Russel concerning 
the two companies named and concerning your further 
business activities during the time of September 1939 and 
end of 1945. I ask you therefore to let Prof. Russel know 
that Mr. Charig will call on him on March 1, in order 
to look through these documents and—as far as Prof. 
Russel declares that he has no right to show these docu- 
ments—will you authorize Prof. Russel to hand over 
these documents, so that on your part in any event 
nothing is done to obstruct an examination of these docu- 
ments by the Department of Justice. 

With regard to those documents of the N isdenstliniaghe 
Bank as mentioned under No. 4 in the Court Order, those 
documents must be put at the disposal of the Overseas 
Branch of the Department of Justice in Munich, on March 
5, 1956. As the mentioned bank is under the obligation 
of the bank secrecy they must be authorized by you as 
soon as possible to let a representative of the Department 
of Justice have a look into the documents mentioned un- 
der Nr. 4. 

Concerning the documents under No. 5 ff, I have cabled 
to Mr. Moskovitz to apply for an extension of the dates. 
It is not certain whether this will be obtained and if so 
until which date. All these documents will have to be 
presented in New York in the office of Mr. Moskovitz. I 
shall try to obtain the permission that also these docu- 
ments can be shown in Munich. | 
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The documents 5 and 6 are in your possession, I as- 
sume, so that they can be sent immediately? 

As for documents 7 and 8, the Fides Treuhand as well 
as the Union Bank are under the obligation of secrecy. 
‘You must therefore make it clear to Fides as well as to 
the Union Bank that you release them from this obliga- 
tion of secrecy, and further you must ask Fides and the 
Union Bank to select either the original documents or 
copies thereof to the extent required by the judge and 
keep them ready. As soon as we shall know where the 
examination of these documents by the Department of 
Justice will take place we can send them there. 

Further you are asked in the decision to give an answer 
to question 23 of the interrogatory of the Department 
of Justice. The question is repeated right at the end of 
the decision. In any case your answer ean be sent di- 
rectly to the Department of Justice in Washington. 

I regret that all of a sudden such an enormous pro- 


duction must be prepared in such haste, but apparently 
this came as a surprise also to Mr. Moskovitz. 
With kind regards, 


Truly yours 
/s/ lL. Gutstein 
Enclosure Mentioned 


PLFS. EX. #13A 


TRANSLATION 
Cable Address 
HEYDT, SWITZERLAND 
Special Delivery 
Ascona, February 26, 1956 

Mr. L. Gutstein 
Bahnhofstrasse 73 
Luerich 
Dear Doctor: 

I received yesterday evening your special deliver let- 
ter of February 25 and only today I have been able to 
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get in touch with my secretary. Accordingly, I have at 
once sent a cable to Prof. Russel, and special delivery 
letters to the Niederrheinische Bank, to Fides Treuhand 
and to the Union Bank of Switzerland. | 

Question Nr. 23 I am answering as per enclosure and 
also draw your attention to my detailed letter to you of 
October 28, 1955, which to the bigger part answered this 
qutestion. Moreover, extensive answers have been given 
already by Ratio S.A. and Libertas S.A. to Graubard & 
Moskovitz on August 16, 1955, which Fides mailed to you 
on the same date. | 

My sworn declaration to Nr. 23 you will find sidused. 

Concerning your question on page 2 of your yesterday’s 
letter: the documents 5 and 6 are the same for which you 
inquired in August 1955 and for which I have given you 
an extensive reply on August 28, 1955. In answering the 
Defendant’s Interrogatories of June 1955 I have answered 
several questions with “yes” or “no” to question (a), (b) 
ete. I do not have these interrogatories here and I 
therefore cannot see what questions they were and what 
they were referring to. ; 

Yours truly, 
/s/ Heydt 

Enclosure—1 declaration 


PLFS. EX. #16A 


(TRANSLATION) ! 
26 August 1955 
Herrn Prof. Mr. G.M.G.H. Russel, ! 
Willemsparkweg 205 
AMSTERDAM 

Dear Professor, 

Many thanks for your friendly lines of the 24th of this 
month. It is certainly good that the matter is now under 
way. I believe indeed that Mr. Charig is only interested 
in prolonginng the matter as long as possible. 
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I see no inconvenience in the Libertas matter.* The 
matter is in any case so long ago that I cannot recall. 
In any case the creation of Libertas occurred by the 
causation of Mr. Meyer, that is, the Fides, and I believe 
that it concerned principally tax savings. 

With kindest regards, 

With kindest regards, 
Yours sincerely 
Heydt 
* I telephoned Mr. Meyer, he has no doubts, that it con- 
cerned only a securities custody account. 


PLFS. EX. #17A 


(TRANSLATION) 
8 November 1955 


Den Heer 
Prof. Mr. G.M.G.H. Russel 
Willemsparkweg 205 


Amsterdam 
Dear Professor, 

I take the occasion hereby to advise you of correspond- 
ence which I have recently had with the firm Price 
Waterhouse & Co., the Hague. This firm has since, I 
believe, twenty years or longer regularly controlled the 
books of the Internationale Kunstvereeniging N.V. and 
made the relevant report. Price Waterhouse & Co. have 
now written me a letter dated October 12, 1955, which I 
enclose and ask you to return. The firm is of the opinion 
that the Internationale Kunstvereeniging N.V. properly 
must have a director, etc. I had indeed, as you know, 
after the sudden death of Mr. Huijer given Mrs, Huijer 
power of attorney with several banks. Actual business 
was indeed no longer done and I could as well have 
dissolved the firm but there remained some matters which 
could not for the time being be completed and therefore 
I had decided to keep the firm in existence for the time 
being, at which time Mrs. Huijer told me that her hus- 
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band had discussed everything with her and that her son 
could now help also. He is employed by a bank in Am- 
sterdam. Therefore there is not any necessity! for a 
director but in the opinion of the firm Price Waterhouse 
it would nevertheless be better. I wonder whether you 
or one of your associates could take over this office and 
under what conditions. There is only involved that the 
blocked assets be freed and that the ruins in Wesel—they 
were previously houses—be sold. 

To give you a general picture of the situation, I send 
you enclosed the last report of Price Waterhouse and 
would appreciate it if you would let me know your views 
about it. In itself I would not like to withdraw the job 
from the firm Price Waterhouse which has worked for me 
so long, and furthermore I should like to take Frau Huijer 
into consideration since she and Mr. Huijer remained true 
to me during the many years, especially during the hard 
war years, and handled the situation very well so that I 
should like to meet Frau Huijer half way, more laws 
would otherwise be usual. 

I hope very much that everything is well with you, and 
am with kindest regards to your family also, 

Yours sincerely, 
Heydt. 


PLES. EX. #18A 


(TRANSLATION) 
16 November 1985 
Your References: GR/LP/2. 
Herrn Prof. Mr. G.J.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor, 

I acknowledge with thanks the receipt of your Heiter 
of the 14th of this month with the detailed information. 
As you know, there is in fact actually nothing more left 
of the firm than the ruins in Wesel and the Dutch secur- 
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ities. I was first advised to endeaver to build a house in 
Zandvoort. Then I was advised against this because this, 
as I know from experience, is a very insecure capital 
investment. 

In itself it is, as you write, doubtless the simplest if I 
myself become director. Self-evidently Mrs. Huijer has 
reported to me regularly concerning all duties and has 
executed them so far correctly. I will review the situation 
and return to it later. 

With many thanks for your detailed advice and kind 
regards to your family also, 

Yours sincerely, 
Heydt. 


PLES. EX. #19A 


(TRANSLATION) 
28 November 1955 
Your reference: GR/GB/-1 
Den Heer 
Prof. Mr. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

Many thanks for your gracious lines of the 22nd of this 
month which I can answer only today because I have been 
away for a week. 

Upon the basis of your advice I have instructed Mrs. 
Huijer to take the necessary steps and to contact you if 
necessary so that I will become Direktor and you will 
remain Prokurist. The question is whether one is per- 
haps later to name a Kommissaris for the eventuality 
that I might be incapacitated. For the present every- 
thing is going very well and quietly because actual busi- 
ness cannot be done any more. 

As concerns Dr. Gutstein I will write him today that 
he should send to you the second copy of the photocopies 
and the transcript of the deposition. 
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Concerning my trip to the United States I have been 
warned by various acquaintances not to go, among others 
by the known Dr. Wohltat who has had much to do with 
the Americans in similar situations and was for a while 
in Holland but who in the long run could not deal with 
the Nazis and went to the Far East. One advises me to 
remain here quietly and to await developments. It will 
certainly be still quite some time until the decision is 
made. In the meantime I have heard nothing further 
about the whole matter. The people take their time be- 
cause they want to keep their comfortable jobs as long 
as possible. Once my matter is finished they will have 
nothing more to do. 

Many thanks for your kind efforts and regard also 
to your family. 

Yours sincerely, 


Heyat, : 
| 


PLFS. EX. #21 


Translation 
Berne, September 29, 1956 
Federal Military Administration 
No 98/17 v. 46 
Dy; G. P, Treadwell 
Attorney 
Niischelerstrasse 44 
Ziirich 1 ! 
Request for documents 
re Dr. von der Heydt 
Doctor, 

I am referring to your request and your phone call of 
September 12, 1956, to hand out the files of the Military 
Tribunal in the ease Dr. von der Heydt and wish to in- 
form you in agreement with the Attorney General’ that 
the files in question because of their confidential nature 
were confiscated at the time and therefore cannot be 
handed out. Particularly those files that have been! con- 
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fisecated by the Federal Police during the investigation 
made by said Police must be considered as confiscated for 
good. 


Very truly yours, 
Federal Military Administration 
The Director: 
sig. Bracher 


PLFS. EX. #22 


(copy) 
FIDES UNION FIDUCIAIRE 
Zurich 3rd July 1956 
Department GM 
RM/mu 
Messrs. Graubard & Moskovitz 
To the attention of Mr. I. Moskovitz 
New York 6, N.Y. 
115, Broadway 
Airmail 
Dear Sirs, 
Re: Heydt v. Brownell 

Please find enclosed list of correspondence No. 27 enu- 
merating the photostatic copies or ordinary copies which 
we have dispatched to-day in one cover as registered com- 
mercial papers. 

This cover contains the balance-sheets of Ratio S.A. for 
the business years 1939/45. You will see that the most 
important positions are specified on special sheets. Thus 
you will be able to get a precise view about the business 
activities in the above-mentioned period. 

Mr. Edward von der Heydt informs us that the Ad- 
ministration ask for a statement for the period 1939/45 
of the property invested in countries with which the 
U.S.A. were at war. We willingly comply with this re- 
quest with respect to the property we have held for Mr. 
Edward von der Heydt in this period, i.e. the Ratio S.A. 
as shown by the balance-sheets of Ratio S.A. the most 
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important assets are the securities and the real estate. 

As per enclosure No. 4189 we have specified these two 

positions as follows: 

A. Investments or property in allied or neutral counties 

B. Investments in Germany and in countries occupied 
during the war by the Germans. 

As basis for this statement served the balance-sheets 
1939/45. We trust that the figures given under point B. 
answer the question put by the Administration. | 

In connection with the above we wish to state the fol- 
lowing: 

1) Before the war the proportion between A and B was 
about 50:50 

2) The changes in the figures during the war septa 
mainly from valuations and less from changes in 
the investments. As well known, during the war the 
fluctuations of the quotations were extraordinarily 
large. 

3) From 1941 chiefly Swiss investments were made (real 
estate, mortgage and securities). Also USA aad Ar- 
gentine securities were acquired. 

4) The position B represents an old —" con- 
sisting of debentures, bonds and shares. With re- 
spect to the investment in shares, the nominal amounts 
owned by Ratio S.A. are only small fractions of the 
share-capitals of the German Corporations. 

As already mentioned before, the detailed balance-sheets 
will give you a precise view of the situation and the busi- 
ness activities of Ratio S.A. It would cause much work 
to have photostatic copies made of the bookkeeping 
sheets for the years 1939/45 and to send same to you. 
We therefore request you to ask the Administration 
whether they would not renounce to our sending the 
bookkeeping material. We hope that they will answer 
positively to our request in consideration of the many 
documents and balance-sheets sent to you (4189 numbers). 
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We add a copy of the present letter in case you would 
like to send same to the Administration. 
Yours very truly 
FIDES 
UNION FIDUCIAIRE 
(2 signatures) 
Encl. 
Inst of Correspondence No. 27 


Photostatic copies of correspondence re Ratio S.A., Fri- 
bourg, dispatched to Mr. I. Moskovitz, c/o Graubard & 
Moskovitz, 115 Broadway, New York 6 

4182 Balance-sheet as at December 31, 1939 
of Ratio S.A., Fribourg with 9 enclosures 
4183 Balance-sheet as at December 31, 1940 
of Ratio S.A., with 10 enclosures 
4184 Balance-sheet as at December 31, 1941 
of Ratio S.A., with 12 enclosures 
4185 Balance-sheet as at December 31, 1942 
of Ratio S8.A., with 14 enclosures 
4186 Balance-sheet as at December 31, 1943 
of Ratio S.A., with 13 enclosures 
4187 Balance-sheet as at December 31, 1944 
of Ratio §.A., with 11 enclosures 
4188 Balance-sheet as at December 31, 1945 
of Ratio S.A., with 12 enclosures 
4189 Statement of investments in allied and neutral 
countries (A) in Germany and in other countries 
occupied by Germany during the war (B) 
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PLFS. EX. # 24A 


Translation 
Robert Meyer-Boehler Zuerich, November 28, 1956 

Mr. Eduard von der Heydt 

Statler Hotel 

Washington, D.C. 

Dear Mr. von der Heydt, 

The telephone conversation held with you last night 
was not very distinct. You mentioned the letter of Fides 
of October 18, 1956 to Messrs. Graubard & Moskovitz 
and wished to have information about the Danish and 
Norwegian shares and bonds. 

This morning I have found out at the office that the 
above mentioned letter is a declaration of Fides with 
which the answers given on August 16, 1955, by Ratio 
SA. and the former administration of the Libertas to 
the so called interrogatories of the Department of Jus- 
tice, Office of Alien Property, have been confirmed as 
being correct. I may conclude from this that an ex- 
planation is wanted as to why the Danish and Norwegian 
titles have not been mentioned in these answers. 

In the two answers of Ratio and Libertas actually no 
mention is made of the Danish and Norwegian shares 
and bonds (as by Germany occupied countries). These 
shares and bonds could not be mentioned therein, be- 
cause during the period in question, from January 1, 
1939 till 1945, they were whether in the possession nor 
in the custody of the two companies, nor have the men- 
tioned titles been in the administration of the Fides 
during that period. 

In course of a tiresome research, in which I partly 
had to rely on my memory and that of Mr. Lanz, the 
following facts became clear. 

Originally, the Norwegian shares and bonds were in 
deposit by the Hollandschen Steenkelenhandel N.V. In 
July 1936 these titles as well as the cash at the Den 
Norske Creditbank were transferred to your name. Up 
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till the end of 1938 the correspondence came here, after- 
wards this stopt and therefore our administration came 
to an end. This situation lasted until December 1945. 
On December 6, 1945 you sold the Norwegian shares and 
bonds and the bank cash to the Ratio 8.A.: deposit of 
the titles and the transfer of account at the Den Norske 
Creditbank took place on January 25, 1946. This fact I 
found out in June 1951, when you tried to get the' Nor- 
wegian shares free. I believe that we acted in about the 
same way with regard to the Danish property. In any 
ease, it is clear that by the end of 1938 the contact be- 
tween Fides and these titles broke off and was only taken 
up again in December 1945, at the time when you sold 
also these papers to the Ratio S.A. Also, in this! case 
shares and bonds and cash came in only in 1946. | 

This shows that neither Ratio, nor Libertas had the 
right to declare the Danish or the Norwegian shares and 
bonds, as at the time in question they were not ‘their 
property. Therefore, the answers of the two companies 
are quite in order and also the declaration Fides of 18 
October 1956 with reference thereto. Strictly speaking, 
the declaration should have been made by you as the 
real owner, but apparently this has been overlooked, On 
the other hand, I blame myself that I did not especially 
draw your attention to these titles. I beg you, however, 
to consider that these items were not included in the files 
referring to that time and which served as basis to the 
answers of Ratio and Libertas. It is therefore quite 
understandable that we did not recall these titles. | 

To me the matter does not seem to have great im- 
portance. In the first place it concerns no big property 
and secondly purely Danish and Norwegian investments, 
which had in no way anything to do with Germany. That 
Germany would occupy these countries nobody could fore- 
see. The investment existed a long time before the war, 
in order to divide the risks. The amount of the invest- 
ment is shown in the enclosure. | 
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The fact that the Danish and Norwegian position was 
not mentioned by you in answer to the interrogatory may 
seem somewhat disturbing. Certain is that the omission 
did not happen knowingly or intentionally. I have, for 
instance, found out today that the purchase account by 
Ratio of December 6, 1945 has been passed on in photo- 
stat to the Department of Justice (list of correspondence 
no. 1, item 29). If there had been any intention to keep 
these values secret, the photostat would not have been 
produced. Actually, the presentation proves that we have 
acted bona fide. I believe the Department would accept 
these explanations. 

signed Meyer 
l’enclosure. 


PLFS. EX. # 25 


Munich, Germany 
April 19, 1956 

Price Waterhouse, Accountants 
The Hague, The Netherlands 
Koniginnengracht 86 
Att.: Mr. Early 
Gentlemen: 

Reference is made to the telephone conversation the 
undersigned had with your Mr. Early on April 11, 1956. 

In confirmation of this conversation you are advised 
that this office is engaged in a lawsuit pending in the 
United States District Court of the District of Columbia 
involving vested enemy property belonging to Mr. Eduard 
von der Heydt, Ascona, Switzerland. The Honorable 
Judge Tamm of the said District Court has issued an 
order directing plaintiff von der Heydt to produce for 
our examination, and for photostating if desired, all 
books, records and papers of the N.V. Internationale 
Kunstvereeniging and the N.V. von der Heydt’s Bank, 
Zandvoort, from September 1, 1939, until December 31, 
1945. These records include, of course, any reports or 
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| 
correspondence of Price Waterhouse for those years, 
or of the wartime representative in Holland of Price 
Waterhouse, Mr. Voors or others. 

Enclosed herewith is a consent of N.V. tntarantionale 
Kunstvereeniging duly signed by Mrs. Huyer, the au- 
thorized representative. It is requested that you please 
transmit to this office all such reports and correspondence 
for the years indicated above. This material will, of 
course, be returned to you promptly by ee mail 
upon the completion of its examination. 

Thanking you for your courtesy in this matter, I am, 

Yours sincerely, 
GERARD F. CHARIG 
renee : 


PLES. EX. # 26 


86 Kioninotanegrecht 
The Haan 
PRICE WATERHOUSE & CO. 
May 1, 1956. 
Received May 4 1956 Overseas Branch 
United States Department of Justice, 
Overseas Branch, 
Ludwigstrasse 28, 
Miinchen 2. 
Dear Sirs, 
Baron Eduard von der Heydt, Ascona, Switeerland 
Von der Heydt’s Bank N.V., Zandvoort 
N.V. Internationale Hungivereenining, Zandvoort 
In reply to your letter of April 19 we have pleasure i in 
enclosing copies of the following reports :— : 
Von der Heydt’s Bank N.V., Zandvoort ; 
Reports issued by Mr. W. Voors, Wassenaar :— 
On aceon at December 31, 1939 : 
(z 4 6é ce éé 1940 
6¢ 1941 
30, 1942 
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N.V. Internationale Kunstvereeniging, Zandvoort 
Report issued by Mr. W. Voors, Wassenaar:— 
On accounts at December 31, 1943 
Reports issued by Price Waterhouse & Co., 
Rotterdam :— 
On accounts at December 31, 1944 
rT rT; 73 73 31, 1945. 
We shall be obliged if you will return these documents 
to us after they have served your purpose. 
Yours very truly, 
/s/ Price Waterhouse & Co. 
Encls. Returned July 19,1956 P&W 


PL. EX. # 27 


[Translation] [Charig/en/ ] 
State Enterprise of the PTT 
Telegraph Office Amsterdam 
Telegram 
February 26, 1956 12:00 
RMB 
HAA096 3 Ascona B&H603 61 26 1110— 
Russel 205 Willemsparkweg 
Amsterdam 
GUTSTEIN WRITES TODAY THAT CHARIG WILL 
PERSONALLY CALL UPON YOU THURSDAY 
MARCH 1 IN ORDER TO INSPECT BOOKS AND 
RECORDS OF HEYDTS BANK AND INTERNA- 
TIONALE KUNSTVEREENIGING AND POSSIBLE 
DOCUMENTS IN POSSESSION OF MRS. HUYER 
AND YOURSELF FOR THE PERIOD SEPTEMBER 
1 1939 TO END OF 1945 stop GUTSTEIN REQUESTS 
ME TO AUTHORIZE YOU TO PERMIT THE EX- 
AMINATION WHICH IS DONE HEREWITH GREET- 
INGS—HEYDT 
[Translation] [Charig/en/ ] 
Cable address: Ascona (Switzerland), 
Heydt Ascona Suisse February 26, 1956 
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Professor Mr. G. M. G. H. Russel | 
205 Willemsparkweg : 
Amsterdam | 
My dear Professor: 

To my deepest regret I had to cable you today upon 
the advice of Dr. Gutstein, or rather Graubard & Mosko- 
vitz, as follows: 

‘‘Gutstein writes today that Charig will parkounlly 
call upon you Thursday March 1 in order to inspect 
books and records of Heydts Bank and Internationale 
Kunstvereeniging and possible documents in posses- 
sion of Mrs. Huyer and yourself for the period Sep- 
tember 1 1939 to end of 1945 stop Gutstein requests 
me to authorize you to permit the examination waite: 
is done herewith.”’’ , 

I regret very much that I have to trouble you in this 
matter again and thank you in anticipation for your 
assistance. 

With friendly greetings 

Yours sincerely, 


i 
| 


(s) Heydt. | 
[Translation] ichasiny ha ] 
Dr. L. Gutstein | 
Attorney ; 


73 Bahnhofstr., 
Zurich 
Telephone: 933412 
February 28, 1956 
Professor MR G. M. G. H. Russel : 
13-15 Leidsegracht 
Amsterdam 
Dear Colleague: 
With letter of February 16, 1956, by Mr. J. Moskovitz 
I received the copy of a decision of the Court of the Dis- 
trict of Columbia according to which the plaintiff is or- 
dered to permit the Department of Justice to ca the 
following documents, among others: 
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“1, All books of account, records, correspondence or 
other documents of Von der Heydt’s Bank, N.V. 
Zandvoort, Netherlands, for the period from Sep- 
tember 1, 1939, to and including the year 1945. 

. All books of account, records, correspondence or 
other documents of Internationale Kunstvereenig- 
ing N.V., Zandvoort, Netherlands, for the period 
from September 1, 1939, to and including the year 
1945. 

. All books of account, records, correspondence or 
other documents in the possession of Mrs. Mar- 
gareta B. M. Huyer or Professor George M. G. 
Russel, Netherlands, relating to the aforementioned 
corporations or to any other business activities of 
plaintiff Eduard von der Heydt for the period 
from September 1, 1939, to and including the year 
1945.”’ 

Mr. Charig advised me on February 24, 1956, by tele- 
phone that he will personally call at your offices on 
March 1, 1956, in order to examine the said documents, 
and make copies thereof, in accordance with the order of 
the Court. 

Baron von der Heydt is, of course, willing to relin- 
quish all rights of the secrecy of documents which he 
may possibly have, so that on his part no obstacle is 
placed in the way of such examination of all documents. 
He requests you to make this known to the representa- 
tives of the Department of Justice, too. 

With high esteem 

your colleague 
(s) L. Gutstein. 


Special delivery 
DEFTS. EXHIBIT NO. 1A 


No. 85. 

December 10, 1943. 
I would be interested in knowing which books and cor- 
respondences were destroyed in connection with the 
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wrecking of the house in Zandvoort. It is true that these 
things have no longer any actual value at the moment. 
Nevertheless, I would be interested in knowing whether 
you still have, for instance, the business correspondence 
and books for the years 1939 and 1940. 

Nothing special is to be reported from here. I send 
you my best wishes for the coming Christmas Holiday 
and for the New Year. 

With kind regards ; 
HEYDT 
HNA | 
DEFTS. EXHIBIT NO. 2A 


[In handwriting:] Replied 1/18/44 (92) 

Naarden-Bussum, January 6, 1944 
Rembrandtlaan 71 

Internationale Kunstvereeniging N.V. 

Zandvoort 

Evacuation Address: Naarden-Bussum 

(Letterhead) 

No. 3. 

Baron E. von der Heydt 

Ascona/Tessin. 

Dear Baron: 

Today we received your letter No. 85. 

As regards the loss of books and correspondence in 
connection with the wrecking of the house in Zandvoort, 
we are in a position to inform you that only the old 
correspondences which were kept in the art room were 
lost. The correspondences for the years 1939 and 1940 
are still in our possession. We have been able to take 
along all the books, with the exception of the old books 
of the London Bank, which we left behind because they 
had been damaged and soiled, due to a leak in the roof 
and other causes, to such an extent that we could not 
take them along. 
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Enclosed we send you the following statements and 
acknowledgments: 

1. Miss Anny Ayen 

2. Firm of v.d. Bos. 

3. Baron v.d. Heydt 

4, Interest statement Baron v.d. Heydt/v.d. Heydt’s 
Bank N.YV. 

The weather is rainy. Everything is all right. 

With kind regards, 

Yours truly, 
N.V. Intern. Kunstvereeniging 
(Signed) Huyer 


85. 
U 
DEFT. EXHIBIT NO. 3A 
[Translation] [Wetzel/en/Dn] 
No. 1 
{in handwriting] Replied 57. August 22, 1944. 


Baron E. von der Heydt, 
Ascona, Tessin. 

Dear Sir, 

Today we received your letter No. 51. Besides our let- 
ters Nos. 84 and 85 there is also letter No. 83 which you 
did not acknowledge. 

Since we must assume that these letters are lost, we 
are sending you enclosed copies of them. Your letter 
No. 44 is still missing. 

As we already wrote you, we have taken all corre- 
spondence away from Haarlem, Amsterdam and Zand- 
voort, and deposited it in Bussum or Hilversum. 

The weather is very fine. Everything is o.k. here. 

Yours truly, 
N.V. Internat.Kunstvereeniging. 
UU, 
Enclosure: 3 copies. 51. 


a ae a Cn cee 
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DEFTS. EXHIBIT NO. 4A 


[In handwriting:] replied 12/29/55 
Amsterdam, December 27, 1955 
Prof. G.M.G.H. Russel 
Tax Consultant 
[Letterhead] 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 
Dear Baron von der Heydt, 

I received your letter of the 23d of this caciatt As 
appears from my last letter to Dr. Gutstein, I have pro- 
posed to reserve the 7th, or better still, the 6th of Jan- 
uary, of next year for the conference and requested him 
to send me promptly a copy of the testimony which I 
gave at the American Consulate in Amsterdam. [ still 
have not received that copy. It was my intention to go 
to the winter sports in Austria, not in Switzerland, so 
that it would have been difficult for you and Dr. Gut- 
stein to go there. More particularly, if I am to take the 
books with me, it would be practically impossible for me 
to go to the winter sports in Austria. At present; it is 
definite that the winter sports idea is off, and I am pre- 
pared to stay in Zurich on January 6 or 7 to attend the 
above-mentioned conference (preferably Jan. 6). I hope 
that Dr. Gutstein will send me a report one of these 
days. We all wish you once again a Happy New ann 

Kind regards, 

Yours very sincerely, 


(s) G. Russel 
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DEFTS. EXHIBIT NO. 5A 


[In handwriting:] Wired 10 June 1955 
Amsterdam, June 8, 1955 
Prof. Mr. G.M.G.H. Russel 
Tax Consultant 
[letterhead ] 
Dear Baron von der Heydt, 

I have just wired you. It is my suggestion that only 
if you think it necessary you will arrange a conference 
with Dr. Gutstein. I can come to Zurich on Tuesday and 
will leave the following day (either at 3:30 or at 6:45 
P.M.). If we refuse or fail to give Charig information, 
it will arouse suspicion. That is why it is wise to tell 
him something at least. We can discuss whether, the 
1940 balance sheet of von der Heydt’s Bank must be 
produced. I will surely receive your answer by wire be- 
fore you receive this letter, for my telegram will be in 
your possession at this moment. 


With kind regards, 
As always, 


G. Russel 


DEFTS. EXHIBIT NO. 6A 


June 10, 1955 
Telegram 
Professor Russel 
Willemsparkweg 205 
Amsterdam 
Thanks for letter. Am awaiting you as agreed Tues- 
day afternoon after 4 o’clock at Hotel Storchen, Zurich. 
Thanks. 
Heydt 
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DEF. EX. 7 : 
4th July 1955. 
Den Heer 3 
Prof. Mr. Dr. G.M.G.H. Russel 
Savoy Hotel 
La Cortina d’Ampezzo, Italia . 

My dear Professor, | 

Thank you very much for your kind lines of 1st July 
from Vulpera and I thank you again for all the trouble 
you are taking in this matter. 

On Saturday I sent you an Express-letter to Cortina 
and I hope it has reached you. It is really wonderful 
that Mr. Charig says that I have given him my permis- 
sion. I am asking today Mr. Gutstein whether he has 
changed his mind. As you will remember, we had; made 
up our mind to show Mr. Charig something, because 
otherwise he may think that we have something to hide. 
One thing is absolutely certain, that after 1940, when 
Holland was occupied, no orders eame in any more from 
the Thyssenbank, because we could no more execute 
any transfers to America—I do not think that anything 
is in the least dangerous, except these orders from the 
Thyssenbank. Then some very little business was done 
between the bank and Germany, but of course that was 
the case with every bank in Holland and Switzerland, 
and they could not be punished. 

Should you be able to come to Ascona in a few _ 
you would be very welcome. I have the intention ‘to be 
in Holland from July 17th till 24th, to look after the 
things which I have given to the museums in Amsterdam, 
Leiden and the Hague. Should you think it better for 
me not to go to Holland just at the time when Mr. Ch. 
is in Amsterdam, perhaps vou will let me know, Deans 
these people find out everything at once. 

With renewed thanks and kind regards, also to your 
family, 

Yours sincerely, 


Heyat 
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DEFTS. EXHIBIT NO. 8A 


Amsterdam, July 15, 1955 
{in handwriting:] 2.30-3 p.m. 
Prof. G.M.G.H. Russel 
Lawyer and Tax Consultant 
[letterhead] 
Dear Baron von der Heydt: 

Will you please phone me when you are in the Nether- 
lands? I have not yet written to Charig, as it is better 
if we talk to each other beforehand. Please phone me 
at home (thus not at the Office), number 7-26609. Then 
I can come to you or you can come to my home. There 
is no hurry. 

I hope you will not be troubled by the humid heat. In 
Amsterdam the heat is very unpleasant. 

With kind regards, as ever, 
G. Russel 


DEF. EX. 9A 


Translation of Letter in German Language 
August 5, 1955 


Your reference: 
GR/LP. 

Prof. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 

Dear Professor: 

With many thanks I confirm the receipt of your letter 
of the 2nd inst. I forwarded the attached copy of this 
letter directly to Dr. Gutstein with the request to write 
to you immediately and to advise you of his opinion. 

I do not understand the whole matter with the two 
lawyers about which you have written and which Mr. 
Charig has mentioned. I have engaged only one lawyer, 
to wit, Dr. Gutstein. Dr. Treadwel does not have any- 
thing to do with it. I had hired him at the suggestion 
of the “Stadtpraesident” [President of the City Council] 
of Zurich to represent me in the Zurich law suit, which 
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he did successfully. Dr. Gutstein was recommended to 
me for the matter of unblocking, because he himself lived 
for some time in America and because he has good con- 
nections to the Americans, among others to the well 
known lawyers Graubard & Moskovitz, both reputedly 
first class attorneys. 

As far as I can judge, I have no objections tite you 
to answer the questions on September 19th. I only re- 
gret that you have to undergo such an unpleasant proce- 
dure, especially after it appeared that Mr. Charig has 
used tricks against Mr. Huijer as well as against you. 
It would be very nice to know in advance what questions 
will be asked, since after all you know only part of the 
story. But you can always answer to certain catching 
questions that you are not familiar with this. At that 
time I did not even live any more in Holland. 

Sometime ago I wrote you that I was asked 23 ques- 
tions by the Department of Justice, which I have to an- 
swer. One of these questions is whether I have had any 
correspondence with you. I answered yes to this ques- 
tion. But to be on the sure side, I am attaching hereto 
the correspondence in question. It is dated from Octo- 
ber 21, 1940 to May 16, 1944. I have the impréssion 
that this correspondence is completely harmless and that 
you may produce it forthwith. At that time it only con- 
cerned the liquidation of the Von der Heydt’s Bank and 
of other small companies. On some letters and copies of 
letters the upper left corner shows numbers, written in 
pencil. As far as I remember, they can only originate 
from the Swiss Compensation Office, which in March: 1946 
inspected my entire correspondence and marked part of 
it with names and numbers. The law suit in Zurich, 
which was won in 1947/48, was based on this ihe al 
tion. ! 

With kind regards, | 

Very truly yours, ! 
Attached: Heydt 
several letters and copies of letters. 
(copv to Dr. Gutstein) 
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DEF. EX. 10A 


December 2, 1955 
GR/LP/2 
Prof. Dr. G.M.G.H. Russel 
Leidsegracht 13-15 
Amsterdam 
Copy for Baron von der Heydt 
Dr. L. Gutstein 
Bahnhofstrasse 73 
Zurich, Switzerland 
Dear Colleague: 

Today I have received a copy of Dr. Moskovitz’s letter 
of December 2, 1955, addressed to you. 

It would be possible for the shareholders of Von der 
Heydt’s Bank, for instance, to appoint me as manager. 
Since the shares are bearer shares, which, for instance, 
Mrs. Huijer can vote in the shareholders meeting, I can- 
not really know who are the actual owners of the shares. 

If the manager flatly refuses to produce documents, 
the shareholders cannot dismiss him if he has acted in 
the interest of the company. 

What is the situation if the shares are not or are no 
longer the property of Baron von der Heydt? It is a 
pity that right now the Baron has been appointed as 
manager. 

In his letter Dr. Moskovitz talks about “documents 
numbered 1, 2 and 3 (on pag. 1).” I do not know which 
documents these are. Anyhow, it is not possible to an- 
swer Dr. Moskovitz’s question in a letter. It seems to be 
evident that one will not get back the books and other 
documents for years to come, once they have been handed 
over. 

I am sending a copy of this letter to Baron von der 
Heydt. 


Sincerely yours, 
(s) G. Russel 
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DEF. EX. 11A 
December 7; 1955 

Your reference: 
GR/GB/2. 
Prof. G.M.G.H. Russel 
Willemsparkweg 205 ! 
Amsterdam | 
Dear Professor: 

Many thanks for your kind letter of the 5th init, I 
am very thankful to you for telling me everything in 
such a frank manner. Indeed I must say that I too can 
not understand the behavior of Dr. Gutstein. As you 
know, one of the Swiss large banks had recommended 
him to me highly. I wrote three letters to him and have 
not received any answer at all. Among other things, I 
transmitted to him all the requests you expressed to me 
in your letters. I am at a complete loss as to why he 
handles the entire matter so slowly. After all, he, too, 
should be interested in having the matter finished as 
quickly as possible, since he is dependent upon a) con- 
tingent fee. If I do not get anything he will not get 
anything either. I feel very bad about causing you so 
much trouble with the matter. I still hope somehow to 
get in touch with Dr. Gutstein. I thought he might be 
in America. 

As to Messrs. Graubard & Moskovitz, I again had oc- 
casion a few days ago to learn from a lawyer who is 
known internationally that this firm is highly esteemed 
in America. After all, Dr. Gutstein got in touch with 
G. & M., because apparently he did not make any head- 
way alone. 

As you know, I was not aware that I myself oul 
become manager until you pointed it out to me. If you 
now consider my appointment as manager inopportune, 
we can change this. As for the bearer shares, they are 
all mine, and I can ask Mrs. Huijer to send them to you. 
I do not believe it would be helpful to have them: sent 
to me here in Ascona. 
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I hope to be able to write you soon again concerning 
Dr. Gutstein. 

With thanks for all your efforts and best greeting also 
to your family, 


Very truly yours, 
Heydt 
[handwritten remark:] 
PS. 
Noon, 12 o’clock. 
I just heard over the telephone that he has been sick 
and will call me tonight. 
HOA 


DEFTS. EXHIBIT NO. 124A 


[in handwriting:] Answered: 12/7/55 
Amsterdam, December 5, 1955 
GR/GB/2 
Prof. G.M.G.H. Russel 
Tax Consultant 
[letterhead] 
CONFIDENTIAL 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 
Dear Baron von der Heydt, 

Herewith I send you a copy of my letter to Dr. Gut- 
stein. 

It is a pity that Mrs. Huyer has already registered 
your nomination as manager in the Commercial Register 
without first consulting me. Mrs. Huyer informed me 
that you had not instructed her to do so and that you 
had not advised her to consult me first. 

Before I would have had you registered as manager, 
I would have contacted Dr. Moskovitz and Dr. Gutstein, 
in order to learn whether they agreed to this. Mrs. 
Huyer did not know what benefit it would have been to 
have consulted me first. 

You well know that my great objection is generally 
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that not sufficient contact has taken place between your 
attorneys and that consequently the case may not be 
handled well enough. Therefore it is proper that Dr. 
Moscovitz has sent me a copy of his letter to Dr. Gutstein. 

The most curious thing is that I myself did not even 
get a copy of my own testimony at the American’ Con- 
sulate in Amsterdam and that I do not even have a set 
of the photostatic copies from the books of Von der 
Heydt’s Bank. 

I am doing my utmost to look after your interests, but 
I am desperate about the insufficient cooperation be- 
tween your advisors. This failing is probably caused by 
the fact that those advisors have not been instructed to 
maintain close contact with each other. 

Although it is an irksome task to tell you this, i feel 
that I have to do it in your own interest. If you. think 
otherwise, I am not accountable. 

What the U.S.A. demands, according to Dr. Moseovitz’ $ 
letter, goes much too far. I am afraid the case is de- 
veloping in a direction which will take some years. | 

With kind regards, | 

Yours very truly, : 
(s) G. Russel 


DEFTS. EXHIBIT NO. 13A 


Amsterdam, December 17, 1955 
GR/LP/1 
Prof. G.M.G.H. Russel 
Tax Consultant | 
[Letterhead] | 
Dr. Eduard Baron von der Heydt, | 
Paradiso | 
Ascona, Switzerland 
Dear Baron von der Heydt, | 
I received your wire of the 16th inst. from Davie I 
conclude from this wire that Dr. Gutstein will have fin- 
ished studying all the documents by the beginning of 
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January 1956, so that he can hold a conference with 
you and me in Zurich. 

It appears to me that it is certainly high time that we 
arrive at a definite decision, especially because Dr. Mos- 
covitz is suspended in mid-air at present. He cannot 
perform miracles, and is waiting for information and 
decisions which he expects from Dr. Gutstein, and which 
he should have had on December 9 at the latest. 

I sincerely hope for your sake that a definitive con- 
ference will take place in Zurich in the beginning of 
January. 

In the meantime I have received the 20 share certifi- 
cates of 1,000 florins each of the Internationale Kunst- 
vereniging N.V. from Mrs. Huyer. Your registration as 
a manager of this corporation has not taken place, al- 
though your appointment as manager has been recorded 
in the minute-book. This latter is of no concern, since 
the shareholders might have appointed President Hisen- 
hower as well; that appointment would not have been 
effective either if the President did not accept the ap- 
pointment. Thus I take the position that you are not 
yet manager as long as you have not accepted the ap- 
pointment. I have had Mrs. Huyer notify the Commer- 
cial Register in Haarlem that they will have to await 
your acceptance of the appointment as manager. 

.The by-laws of the von der Heydt’s bank do not pro- 
vide for the appointment of a custodian for the books, 
nor who is to be the custodian in case of liquidation of 
the company. Neither does the liquidation resolution 
provide for a custodian of the books. 

At the end of 1942, it could not be foreseen that diffi- 
culties would arise with the U.S.A. so many years later. 
As a former liquidator, I have the authority to have the 
Haarlem Court appoint a custodian of the books of the 
Bank by court order. When this has been done, Dr. 
Moscovitz can state that you have absolutely no author- 
ity to have the books or documents of the liquidated bank 
placed at your disposal. The question, however, is, whom 
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I shall propose as a custodian to the Court. You under- 
stand that I cannot propose you; nor, even less, Mrs. 
Huyer or myself. I thought of Mrs. Huyer’s son, but 
the Court may appoint a stranger if I do not propose 
myself as custodian. So that is a risk. If worse comes 
to worst, I am willing to have myself appointed as cus- 
todian, although the U.S.A. government will be very 
angry at this, and will try to avenge itself. 

It will be thought strange, of course, for us to have 
the Court appoint a custodian at this late stage of the 
case, now that the American Government demands in- 
spection of the books and documents; but we can explain 
it thus, that somebody who has an official position may 
more readily refuse to hand over the books and docu- 
ments than somebody who happens to have the books 
in his or her possession, as is the case with me and also 
with Mrs. Huyer. 

I also wished to discuss this important matter. with 
Dr. Gutstein. I think it is undesirable to wait until the 
beginning of January for this. If you have no personal 
objection that a court order apopinting a custodian is 
applied for, you might write Dr. Gutstein and request 
his opinion on this point. It is not possible to inquire 
whether the Netherlands Government, and, via this ‘Gov- 
ernment, the Public Prosecutor and the Haarlem Court, 
know about the difficulties which the von der Heydt’s 
bank has with the U.S.A., and how much they know. 

If you wish to wait with this matter until the begin- 
ning of January, then I accept it. However, I think it 
is of the greatest importance that “beginning of Jan- 
uary” does not become the middle of January. Perhaps 
you might point this out again to Dr. QGutstein. 

I send you herewith a copy the letter I sent to Dr. 
Gutstein on the 15th of this month, and also a ay of 
my letter of the 15th inst. to Mrs. Huyer. 

With kind regards, 

Yours sincerely, 


/s/ G. Russel 





862 A: 


DEFTS. EXHIBIT NO. 144 


December 10, 1955 
Prof. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

With reference to my letters of the 7th and 9th inst. 
I hasten to inform you that I just had another telephone 
conversation with Dr. Gutstein. He had promised to 
send to me on the 7th inst. by Special Delivery the sup- 
posedly bulky letter. Since I had not heard from him 
by this morning, I called him and he said that he had 
to study the report carefully because it was so compre- 
hensive that he needs time. 

Since I have some other business to attend to in 
Zurich and since I shall arrive Monday evening, I ar- 
ranged with Dr. Gutstein that he would send the letter 
to me at the Hotel Storchen. 

As regards the question of the appointment of a man- 
ager in Zandvoort, I leave the decision entirely to you. 
If we do not fill out the forms, I shall not be registered 
as manager and everything will remain as before. I 
leave it to you to decide who should then be appointed 
manager. 

Many thanks and best greetings, also to your family 

Very truly yours, 


DEFTS. EXHIBIT NO. 154 


December 19, 1955 
Your reference: 
GR/GB/1 
Prof. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 


I arrived here again yesterday, and I refer to the tele- 
gram which I sent you from Zurich on Saturday. I 
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had prolonged conferences with Mr. Gutstein, Now he 
is completely of your opinion that he himself has to go 
Over everything thoroughly, before we meet fora con- 
ference. He has not yet received all the records from 
USA, and moreover he wants to wait for the results 
of his inquiries as to the legal situation in various coun- 
tries, for example, Germany. Yesterday morning, shortly 
before my departure, he told me over the telephone that 
he had just received a letter from you. Partly it con- 
cerns the question whether we or rather you should pro- 
duce the documents, and whether one should make a 
statement concerning ownership. In any event, Dr. Gut- 
stein things that if you refuse to produce anything, in 
Charig’s opinion it would be only at my instance, and 
this might have an unfortunate effect on the lawsuit. On 
the other hand, he is naturally against the production of 
all documents, because this would protract the lawsuit 
ad infinitum. In any event, the American attorneys suc- 
ceeded in getting us some more time for the production 
of the correspondence, as far as necessary. If I should 
suddenly resign as director, Mr. Charig would hear of it 
immediately, and this would make a bad impression, 

Dr. Gutstein and the New York attorneys are of the 
opinion that America is 200 years behind the European 
administration of justice, Unfortunately, we cannot 
change that. The question is whether they will be sat- 
isfied with an invitation to Mr. Charig to inspect the 
books here. Naturally, the statements of the witnesses 
are without any value, since they were taken completely 
one-sidedly and since they are not signed. The New York 
attorneys have already ascertained that in certain in- 
stances the witnesses were tricked by being shown du- 
bious documents and that subsequently these witnesses 
made statements completely to the contrary. : 


As to the Commercial Register in Haarlem, I rather 


think that, for the time being, we should leave every- 
thing the way it is. In any event, I thank you most 
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cordially for your and your colleague’s kind offer to act 
as manager. I thank you also for your willingness to 
come to Zurich for a weekend, if necessary. Since Dr. 
Gutstein still does not have all the files, since certain 
questions still have to be clarified, and since, moreover, 
Christmas is at the end of this week and New Year the 
next weekend, only a date around the 7th of January 
would be possible. 

Today Dr. Gutstein is going to write to you in detail. 
It just so happened that I had a talk with Dr. Reinhardt, 
first Director of the Credit Suisse, whom I know person- 
ally. He has a very good opinion of Dr. Gutstein. 

I any event, I alone am the plaintiff and not the Dutch 
company. 

To my repeated thanks I add my best Christmas wishes 
for you and your family. I must apologize again for 
giving you so much trouble with such tedious work. 

Heydt 


DEFTS. EXHIBIT NO. 164A 


December 20, 1955 

Prof. G.H.G.M. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

Many thanks for your kind letter of the 17th inst. As 
I wrote you previously, January 7 seems to be a good 
date for a conference, since you yourself have agreed to 
a weekend. I hope that January 7 will be early enough. 

I can very well decline the appointment as manager of 
Internationale Kunstvereeniging. The question as to who 
is really owner of these shares will naturally arise. The 
USA government will in all probability assume that I 
am the owner. To be sure, in earlier years I was not 
the sole owner. However, this was a long time ago. As 
matters stand, Mrs. Huijer naturally would not accept 
any instruction from anyone other than me or you. 
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I have written to Dr. Gutstein to accept January 7, 
and we hope that this will be early e enough. Dr. Gut- 
stein described the matter to me in such a way that the 
USA government would possibly agree to another litnited 
extension of time. 

I noted your enclosures. I thank you again very _ 
for all the efforts you have made and I regret again 
that I am causing you so much trouble. It is my’ per- 
sonal opinion that there is nothing in the books that can 
hurt me vis-a-vis the U.S. government. Naturally ‘they 
can make a big to-do out of some harmless letter. Mr. 
Huijer has told me once that after the war some officer 
of the Dutch government had inspected the books: and 
that he could not find anything wrong in them. The firm 
was never placed under control, but rather Hr. Hnijer 
could act freely. 

Again many thanks and best Christmas wishes, 

Very truly yours, 


Heydt 


DEF. EX. 17A : 
| 


COPY Translation or Letter in German Language 
Amsterdam, December 21, 1955 
Private: Willemsparkweg, 205 

Prof. Mr, G.M.G.H. Russel : 

Tax Consultant 

Dr Eduard Baron von der Heydt, 

Paradiso, 

Ascona, Switzerland. 

Dear Baron von der Heydt, 

My letter to Dr. Gutstein of the 21st inst., which letter 
will reach you at the same time as this ictier, was ready 
to be mailed when your letter of the 19th inst. reached 
me. 

The difficulty is actually that any change of the seta 
situation will reflect upon you to your disadvantage, but 
if we do not alter anything, then the U.S.A. will stand 
stronger yet. 
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I will admit that Dr. Gutstein is an able lawyer, 
but it is also apparent that everything goes much too 
slowly and thus takes much too much time. Especially 
important cases should be done very early, and if need 
be even at night, because otherwise there would not be 
time enough. Dr. Gutstein’s opinion, that all my actions 
ean only be taken at your request (veranlassung) and 
that the U.S.A. can certainly accept that, is not true 
with regard to the juridical side of it. The fact is: I 
may refuse to hand the books over to you, even if you 
expressly desire that I give them to you. The books are 
not your property, but maybe they are the property of 
the International Kunstvereniging (Art Society), which 
has taken over the assets of the Von der Heydt’s Bank. 
The books, however, have not been mentioned in the as- 
sets. I believe, on the other hand, that the U.S.A. will 
not concern itself with the juridical side. 

You know that I have removed a part of the corre- 
spondence, because ill-thinking persons might use it abu- 
sively. It may be unnecessary, but in any case Dr. Gut- 
stein could not possibly set himself to read all corre- 
spondence. 

Besides in the past letters have been lost; the corre- 
spondence is not complete. In my opinion we cannot al- 
low the U.S.A. to see the books outside the Netherlands 
or outside Switzerland, under any circumstances, for in 
that case we do not have a thing to say any more, can- 
not disprove or look up anything. 

From your letter it appears that we can gather in 
Zurich on Jan. 7th at the earliest. This will be difficult, 
because I intended to go to the wintersport. The holi- 
days (Christmas, New Years Eve) are not bothering me, 
I am willing to hold a conference, but I can understand 
that other persons may not feel the same way. In law 
cases, however, the opponent (in this case the U.S.A.) is 
not fastidious and will not ask itself whether we an- 
swered so late on account of the Holidays or on account 
of a tooth-ache, for instance. I know, sadly enough, the 
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methods of Governments, especially the Netherlands Gov- 
ernment, and I believe the U.S.A. will not be better. 

The simplest thing always is, of course, to display 
everything: books, testimonials and also the correspond- 
ence, but then the decision about all that has to be made 
by the lawyers who are engaged in the lawsuit. So I'd 
better wait till I hear from Dr. Gutstein. 

Further I wish you, also in the name of my wife and 
children, a Merry Christmas and a happy New Year. 

With kind regards, 

Yours truly, 


G. Russel 


DEF. EX. 18A 


TRANSLATION ESC :smb 
September 19, 1955 

Prof. G.M.G.H. Russel ! 

Willemsparkweg 205 

Amstermdam—G. 

Dear Professor: 

With thanks I confirm the receipt of your letter of the 
16th inst. I also had several telephone conversations 
with Dr. Gutstein and a personal conference with’ him 
and Dr. Moskovitz. The gentlemen suddenly took the 
position that it is not necessary to show anything at all. 
One could not be forced to do so, and one would ‘only 
put material in the hands of opponents. This differs 
from the opinion previously expressed by the gentlemen 
when they expressly stated one should produce something 
in order to avoid the impression that I had something to 
hide. In the last analysis, the matter merely revolves 
around the fact that I had carried out certain orders of 
the Thyssenbank A.G., and that apparently among the 
correspondents of the Thyssen Bank there were some 
who at the same time worked for the so-called “Abwehr” 
[German Intelligence Service]. I did not know this,;and 
the court in Zurich as well as the court in Oslo believed 
me on the basis of the documents. To my knowledge it 
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1s impossible that the books should show anything il- 
legal. Of course nobody knows what kind of dealings 
form the basis of the transactions which a bank has to 
carry out. During the occupation the big Dutch banks 
too carried out orders without questions asked and made 
payments to Holland as well as Germany. 

As to the 120 photostatie copies, Dr. Gutstein told me 
over the phone that he has gone over them. Only one 
letter struck him, in which I had written during the war 
from Switzerland to the Von der Heydt’s Bank or to the 
Internationale Kunstvereeniging N.V. that I had done 
something for the physical education of German youth, 
and that this should be reported to a German agency. 
Naturally the only reason for writing this letter was that 
I had to take censorship into account and that, in order 
to get anything out of the Von der Heydt’s Bank, I had 
to use expressions that really did not make any sense. 
Of course, I never did anything for the physical educa- 
tion of German youth. Even if I had wanted to, I would 
not have been in a position to do so, since I was a Ger- 
man living abroad. I resided abroad, at first in Eng- 
land and later on in America, and I was neither a teacher 
nor an athletic instructor. 

Three days ago, Dr. Gutstein advised me through his 
secretary that he would be away for a few days. Previ- 
ously he had informed me that so far the testimony was 
very much in my favor. The American gentlemen ap- 
parently are trying to soft-soap the witnesses somewhat 
by being very friendly and then later on trying to obtain 
statements which the witnesses had not intended to make. 
Both Dr. Gutstein and Dr. Moskovitz have stated that 
unfortunately the gentlemen are not interested in what 
is right and just, but merely in winning the law suit, and 
this they try to attain with all means. 

I am very grateful to you for not surrendering all the 
books to the American Consulate, for if you had, I would 
surely never see them again. In my opinion, an in- 
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vestigation would not bring out anything incriminating, 
at least as far as I am aware. 

It is a very good idea of yours to suggest that one of 
your colleagues act as a co-investigator. In and of it- 
self, it seems to me that according to American law I 
have to prove my innocence, while according to European 
law the burden of proof is on the other party making 
the accusation. If for instance somebody should say 
that I have stolen fi. 10,000.00, it would be very hard for 
me to prove that I did not steal them. This is only an 
example. 

As to the various book entries, I probably do not re- 
member in some cases to what they referred. | These 
were orders given me which I earried out without any 
hesitation, since my correspondents were first class cus- 
tomers, not crooks, nor agents of the “famous” Abwebr, 
i.e. the so-called Espionage Department. 

Many thanks for your detailed letter and for all the 
trouble you have taken in this matter. | 

With friendly greetings and best regards, 

Very truly yours, 


Heydt 


HOA 
DEFTS. EXHIBIT NO. 194A 


Amsterdam, December 12, 1955 
GR/GB/1 
Prof. G.M.G.H. Russel : 
Tax Consultant 
[letterhead] 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 
Dear Baron von der Heydt: 
I thank you for your letter of December 7, 1958, 
There are some points I would like to make clearer: 
1. Dr. Gutstein unfortunately is not in possession of 
a photostatic copy of the various books of von der 
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Heydt’s Bank. You know that two sets were made. One 
of them I sent directly to Mr. Charig in Munich and one 
copy to Dr. Gutstein, who should have kept it. Only 
after Dr. Gutstein had his copy in his possession for a 
considerable length of time (in order to evaluate its con- 
tents) did I send Mr. Charig his copy. Unfortunately 
Dr. Gutstein has also sent his copy to Mr. Charig. The 
result is that Mr. Charig has two copies and Dr. Gut- 
stein not a single one and that I do not have a copy 
either. It can happen to anyone that he makes a mistake, 
but it is very bad that Mr. Charig refuses or fails to re- 
turn one of the copies, although I have requested this 
very urgently in writing. When the other day I asked 
you to ask Dr. Gutstein to send me one of the copies, 
I did not think of the fact that he himself does not have 


one any more. 
2. The way in which my testimony was taken is offi- 
cially of no value. The same goes for all depositions. 


You as a man of education and Doctor of Economics will 
completely understand that it is a farce, a ridiculous 
spectacle, that for instance my entire testimony (which 
took hours) was taken down wholly one-sidedly in short- 
hand by a stenographer in the service of your opponents. 
Worse still, this testimony, taken in shorthand, was not 
read back to me, and I have not signed it. Now it is 
quite possible that Mr. Moscovitz, in his capacity as your 
attorney, has later received a copy of this testimony 
(given by me under oath). Maybe Dr. Moscovitz has ap- 
proved a copy of my testimony. But even if that should 
be so, all this has no value at all, because I myself do 
not know what the stenographer has taken down. That 
may may purposely (which I do not assume) or because 
he has misunderstood me, have reproduced my statements 
the wrong way. 

Since May 1945 I have been complaining in newspa- 
pers, magazines and pamphlets that Netherlands justice 
is declining so much. Yet this Netherlands justice is still 
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splendid and “sacred” compared to American justice such 
as I observed while giving my testimony. The fact that 
the stenographer is qualified and has probably been 
placed under oath does not change the situation. | 

The most outrageous thing is that no copy of my own 
testimony was given to me, although I asked for it. 

3. I have been able to stop your registration in the 
Commercial Register in Haarlem as manager of the N.V. 
Internationale Kunstvereniging. First I have to know 
what is the opinion of Messrs. Moscovitz and Gutstein, 
namely, whether they think it desirable or not that you 
yourself become manager now that Dr. Moscovitz, in his 
letter of December 2, 1955, to Dr. Gutstein, has informed 
him what your American opponents demand. As I do not 
know whether you received from Dr. Gutstein a copy of 
Dr. Moseovitz’s letter of December 2, 1955 (on account 
of Dr. Gutstein’s illness you may not have received such 
a copy), I am sending you herewith a copy of Dr.: Mos- 

covitz’s letter. | 

Before I have received Dr. Gutstein’s definite opinion 
I do not dare to let Dr. Moscovitz know what the Nether- 
lands law provides. As a matter of fact, Dr. Moscovitz 
does not ask this of me, but he asks this of Dr. Gutstein, 
and informs the latter that he has to have an answer 
promptly! From what I experienced with Dr. Moscovitz 
gives me the right to state that he is active and a ial 
in his actions. 

I believe that I must talk with Dr. Gutstein soon, for 
otherwise Dr. Gutstein cannot give a good reply t Dr. 
Moscovitz. 

4. J have never had a doubt in my mind that you own 
all the shares in the Internationale Kunstvereniging. It 
is, however, a question whether it is desirable that we 
should tell this to your opponents. The shares are issued 
to bearer, so that anybody may own them and your op- 
ponents have to prove who is the owner of those shares. 
From your letter I seem to understand that you wish to 
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acknowledge that you yourself are the owner of the 
shares. 

I do not know whether the N.V. Internationale Kunst- 
vereniging or you personally is suing in the U.S.A., or 
whether both the N.V. Internationale Kunstvereniging 
and you are suing. 

5. It is indeed not desirable that the shares of the 
Internationale Kunstvereniging should be in Ascona. 
They had better be taken to my office, but there is no 
objection to them remaining at Mrs. Huyer’s (in any 
ease for the time being). 

6. According to the by-laws of the N.V. Internationale 
Kunstvereniging there has to be at least one director 
(art. 6), if only to take the place of the manager (art. 8). 
If you should become manager, it would be wise in my 
opinion that I become director for the purpose of super- 
vising things in case you should be unable. No salary 
need be attached to this directorship. If you should not 
think a director necessary then that is sufficient, but I 
believe that it is wise to appoint a director. It goes 
without saying that you can have a person other than 
me appointed director. My proposal is made exclusively 
to make it easy for you. 

This question, too, namely whether it is wise that I, 
as lawyer and as witness at the American Consulate in 
your American lawsuit, should become a director of the 
N.V. Internationale Kunstvereniging, I would prefer first 
to discuss with Dr. Gutstein. 

The by-laws, however, require explicitly that there has 
to be at least one director, so that we had better comply 
with this. 

I have just now received two more letters from you. 
I shall answer them tomorrow. The copy of Mr. Mos- 
kovitz’s letter mentioned above I shall send you tomor- 
row. It is a pity that I did not know that you were see- 
ing Dr. Gutstein today. 

Kind regards, yours truly, 
/3/ G. Russel 
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DEFTS. EXHIBIT NO. 214A 


TRANSLATION July 19, 1943 
To the Management of 
August Thyssen Bank A.G. 
Behrenstrasse 8 
Berlin W8. 
REGISTERED. 


Regarding: Swiss Francs Account. 


I thank you for your letter of the 13th of this month 
and I shall transfer to you 30,000 Swiss Francs in bank- 
notes, to wit 200 at 100 frs. each and 200 at 50 frs. each, 
according to your wish. 

Today you will receive, as the first dispatch, registered 
and insured, 

{in handwriting:] 

entered F. 
Swiss Frs. 10,000 (ten thousand) in 100 bank notes at 100 
frs. each, which will be credited to above mentioned ac- 
count at a value as per 19th. 

Always gladly at your service, I remain 

Most cordially yours, 
per BARON VON DER HEYDT 
[initials] H.F. 
Enclosure: 100 Swiss bank notes at 100 frs. each. 
FA. 
DEFTS. EXHIBIT NO. 224A 
TRANSLATION [in handwriting:] 8/SVST 
[initial] 
A 
MEMORANDUM 
{in handwriting :] 

very important 
Subject: Orders of August Thyssen Bank A.-G., Berlin 

I have agreed with Manager Luebke on January 22, 
1943, at Zurich, that for the time being no more orders 
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from the Thyssen Bank for payments to third persons 
shall be transmitted to me. 
[signed:] Heydt 
HF. 
1-25-43. 


DEFTS. EXHIBIT NO. 234 
TRANSLATION 
UNION BANK OF SWITZERLAND 
LOCARNO, October 9, 1943 


Baron Ed. von der. Heyadt 
Asoona 
Regardmg: Trust account. 

We received your letter of the 8th of this _ and 
received the signature card enclosed therein, which we 
acknowledge with thanks. According to this card the 
persons listed thereon are authorized to dispose of the 
account each singly by single signature. | 

Always at your service, we remain 

Sincerely yours, 
UNION BANK OF SWITZERLAND 
[two signatures] | 


DEFENDANTS EX. 24 (TRANSLATION ) 
Internationale Kunstvereemgimng N.V. 
Letter 42 of 4/2/44 
Has been taken out 


DEFENDANTS EX. 25 (TRAN SLATION) 
No. 74, 75, 76 
ith thes Baron 


DEFENDANTS EX. 26 (TRANSLATION) | 
Letter No. 41 from INAC and 
is with the Baron 


DEF. EX. 27 | 
EDUARD VON DER HEYDT, being duly sworn, depose 
and says: 
I have received copy of the letter which the Depeche 
of Justice wrote to Graubard and Moskovitz on June 26th, 
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1956 and of which a photostat is annexed hereto, and 
want to state the following: 

With respect to item 2: There are no more documents. 
As I stated already before, it is my habit to keep only 
the most important documents, and correspondence only 
until I have answered the respective letter. For some 
reason or by chance some letters or documents may have 
been kept although they are of little importance. That 
is why those folders, covering a period long before any 
vesting took place, are not complete although I have 
handed over all documents in my possession. 

With respect to item 6: There are no more documents. 
See statement sub item 2. 

With respect to item 7: There are no more documents. 
See statement sub item 2. 

With respect to item 9: There are no more documents. 
See statement sub item 2. 

With respect to item 10: In regard to my correspond- 
ence with Mr. Huijer, I used to keep those letters which 
had not yet been dealt with, and my secretary then put 
a slip of paper into the folder concerning Mr. Huijer. 
When the matter in question had been dealt with, I used 
to tear up the letter or the carbon copy. Consequently 
I have no correspondence left. 

/s/ Eduard von der Heydt. 


DEF. EX. NO. 28 
(TRANSLATION) 
No. 119 
Is with the Baron 
DEF. EX. 29 
Nr. 118. 
July Ist 1946. 
Dear Mr. Huijer, 

Many thanks for your letters Nr. 75 and 76. I be- 
lieve it is better for the moment to leave the articles in 
the cases, because they are well packed and it is safer, 
that the things are not taken out. It is better to pay 
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Hfl.210.—a year than to have those things without cases 
in the Rijksmuseum. 

Are the cases marked, that we know what is in them? 

You can deposit Hfl.1400.—with Messrs. De Gruyter. 

Enclosed find a letter of the Nieuwe of Littéraire 
Societeit, ’s-Gravenhage and I ask you to do the needful. 

With regard to Mr. van ALPHEN, I also hope! that 
he may become reasonable. In fact I have been: told, 
that there are so many cases in HOLLAND, where people 
denunciate others because they have had something to 
do with the Nazis. In fact, everybody who had some 
business, had to do something with the Nazis during 
the occupation. I have been told by Dutch friends of 
mine that this is now a kind of disease that people try 
to find out who has done business with the Nazis. This 
period will pass over as so many things have passed 
away. 

Thanks for your letter of the 27th. with the balance. 


sheet. I shall look it through and then shall write | you 
about it. 
With kind regards 
yours sincerely 


Enclosure: 
1 letter 
HKA 
DEF. EX. 30 
(TRANSLATION) 


Regarding Hwijer letters. 


The Baron has kept back numbers 77 and 78 from 
Huijer and our letter No. 120 to Huijer. 
K. 
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DEF. EX. 31 
INTERNATIONALE KUNSTVEREENIGING N.V. 
ZANDVOORT 
EVACUATIEADRIS NAARDEN BUSSUM 
TELEFOON BUSSUM 8978 
Nr. 76. 
Zandvoort, June 25th 1946 
REMBRANDTLAAN 71 
Brederodestraat 96. 


Baron E. von der Heydt Esq. 
Ascona/Tessin. 
Dear Baron, 


We duly received your letter number 116 of the 20th 
inst., for which we thank you. 

We noted that your secretary is not Miss, but Mrs. 
Kundert. 

Now that you agree with our proposal, we have writ- 
ten Mr. van Alphen a letter in which we ask him for an 
interview, and we think to be able to convince him from 
the fact, that the fl. 100.—you paid, was a matter of 
saving your property in that terrible time and not a 
matter of sympathy. 

Mr. van Alphen himself, as Burgomaster, had to sign 
several things in that time, with which he did not agree, 
only to save his body and therefore we believe, we shall 
change his mind rather easy in your case, when we talk 
the matter over with him. 

We enclose an acknowledgement of the Schweiz. Kredi- 
tanstalt in Zurich, which please sign and then forward 
in the enclosed cover. 

With kind regards, we remain, Dear Baron, 

Yours very truly 
N.V. Intern. Kunstvereeniging. 
HUYER 
U. 


Enclosures! 116. 
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DEF. EX. 32 | 

Nr. 117. 
June 26th: 1946. 
Dear Mr. Huijer, 

Many thanks for your letters Nr. 73 and 74. I also 
think it is better to have a friendly talk with Mr. van 
Alphen, because there are sometimes people who talk 
a lot of nonsense and like to make trouble for innocent 
citizens. If Mr. van Alphen has anything to say, we 
can easily bring the matter in order. We can even prove 
that we liquidated the firm because we did not want to 
collaborate with the occupation power. If we had been 
on good terms with the Nazis and their friends, they would 
not have destroyed my house and the house of the bank. 
The house of Baron Thyssen at the Hague for instance 
in Stadthouderslaan has not been destroyed. They de- 
stroyed all the houses and stopped, when they came to 
Baron Thyssens house. Also Madame von Pannwitz 
house was saved ete. The ruins of our beautiful houses 
in Zandvoort are a monument of our fight against the 
Nazis and the N.S.B. 

I am very pleased that the Rijksmuseum now aids for 
all our furniture. What you may keep back, would be 
those cases in which clothing and linnen are, also my 
books and photographs. I suppose there are no cases 
with letters at De Gruyter. My private correspondence 
has all been destroyed as far as I know and of the firms 
correspondence you have kept only later years. ! 
HEYDT 
DEF. EX. 33 

N re. 4. 
June 15th 1946. 


Dear Mr. Huijer, ! 

I refer to my yesterdays letter. Should there be! any 
difficulty with Mr. von Alphen, we could eventually: ask 
Prof. Russel or Mr. Peper as witnesses, that I always 
have been very much against the N.S.B. I was rather 
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surprised about the letter of Mr. van Alphen, who has 
known me for so many years and ought to have known 
me better. Of course the war has made a great im- 
pression on everybody and many have forgotten former 
times. 

As you know, the N.S.B. wanted not only money, but 
my house and my furniture, and I was in a very difficult 
position. But I am of the opinion, that we must bring 
this matter in order. 

I have not heard yet from Baron Roell. 

I have read your letters 61-69, among them Nr. 62 
from May 20th and 62 from May 21st. I have sent the 
certificates to the Chase National Bank. 

The photos have interested me very much. It is a 
very sad sight! 

With regard to your letter Nr. 65, I send you the 
letter from Mr. Karos back. Correspondence between 
Germany and Switzerland is allowed, but only familiar 
letters are permitted, not business correspondence. Other- 
wise I would write directly from here to Mr. Karos. As 
soon as it is 

HEYDT 
Concerning HUYER Zandvoort 

Our letter No. 113 is still being held back by the Baron. 
6/15/46 
TRANSLATION—Dfts. Ex. 33 A 


DEF. EX. 34A 
TRANSLATION 
[in handwriting] 
Replied 63 
53. 
August 21, 1940. 
Today I received your letter 44. So only your letters 
42 and 43 are still missing. 
The acknowledgments which you have not yet received 
will certainly be sent to you directly. I did not receive 
from you at the time a statement of securities [in hand- 





881 A 


writing:] in my deposit [end of handwriting] and I in- 
formed you of this fact in my letter 26. Will you please 
send me the statement of securities anew. I sent you 
the extract of account from the Thyssenbank as of June 
30th in letter 42; the Stumm acknowledgment in letter 
51; the acknowledgment re Miss Anny Ayen in letter 46 
and the Yzerdraad acknowledgment in letter 22, 1e., 
under separate cover. I sent you the Heydt oo 
acknowledgment in letter 26. 

It is good that you are closely observing the foreign 
exchange control regulations. 

I shall debit Ambassador von Stohrer, Madrid, in my 
private books here, in accordance with my letter 36, if 
it is not possible to do so there. 

In order to keep your letters as brief as possible, please 
do not send me for the present any further stock exchange 
quotations, nor reviews of conditions on the stock ex- 
change, since these only delay censorship, Incidentally, 
your letter No. 44 had not been opened by the censor. 

[illegible note in handwriting] 

I received a letter today from The Hague, dated it is 
true July 29th, which had not been opened by the censor 
either. 

In general there was nothing of particular urgency in 
the letters which you say | 

[page 2 of the original:] : 
in your letter 44 you did not receive. They were all 
matters which can easily be dealt with later. In letter 
31 I wrote you that I agreed to your having a coal sys- 
tem of central heating installed, for which you would 
buy the required coke and then possibly sell aay oil 
you might still have in hand. 

Please always write at the bottom of the lettet on 
the right-hand side the number of the letter you have 
received from me. 
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I hope the mail service will soon improve and that you 
are all well. 
With kindest regards 
and best wishes, 
(s) Heydt 
44 
[marginal notes in handwriting:] 
67 [illegible] 
[illegible word] 
Horstmann 
Yzerdraad 
Armbruster 
Mitzlaff 
Garage 
Stumm 
Stohrer not possible 
Ayer 
Thyssen all [illegible word] 
Baron 
HFA 
DEFTS. EXHIBIT NO. 354 
Cable Address: 
Heydt Ascona Switzerland 
Ascona (Switzerland), January 8, 1943 
[in handwriting:] very important 


DECLARATION 
If demand should be made on His Excellency, Ambassa- 

dor Dr. Eberhard von Stohrer for payment of his indeb- 
edness to the von der Heydt’s Bank, N.V. Zandvoort, 
which at present amounts to approximately Sfrs. 17,044.50 
(value 9/30/42), I obligate myself to cover the payment 
which Dr. Eberhard von Stohrer would have to make 
to the von der Heydt’s Bank, N.V. Zandvoort and to re- 
fund, upon his request, the amount paid in the currency 
in which the debt was discharged. 

(s) Dr. Eduard Baron von der Heydt 
(Notarial Certificate No. 2471, Locarno, January 8, 1943). 
HFA 
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DEF. EX. 37 


Nr. 2. 
July 17th 1946. 


Dear Mr. Huijer, 

Perhaps you remember that the Internationale iuneb 
vereeniging N.V. has still a safe deposit at the Unione 
di Banche Svizzere, Locarno, in which there are some 
diplomas without any importance. 

Because I am the only one, who has the right t to open 
the safe, I have authorized my second secretary, Miss 
Giulia Malvestiti, eventually to open the safe. This is 
only for the case of my death. 

The number of the safe: Serie C, Nr. 11. 

With kind regards 

yours sincerely 





HKA 


DEFTS. EXHIBIT NO. 384 





Prof. Dr. G.M.G.H. Russel 

Leidsegracht 13-15 

Amsterdam-C | 

December 15, 1955 
GR/NB/2 


Mrs. G. Huyer-von Rijnberk 
Brederodestraat 96 
Zandvoort 

Dear Mrs. Huyer, 

I received your letter of the 9th inst. with the forms 
from the Commercial Register. 

In connection with the lawsuit of Baron von der Heydt 
in the U.S.A., which is coming to a head, it is necessary 
to wait before a decision is definitely made as to who 
is going to be manager of the Internationale Kunstveree- 
niging and who is going to be the director. Would vou 
please ask the Commercial Register in Haarlem for an- 
other form with which to register a director to be ap- 
pointed and inform them that the registration of Baron 
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von der Heydt as manager has to wait until it appears 
that he will actually accept the nomination. The same 
goes for his possible resignation as director. You do 
not know who owns the shares; this you can state. The 
shares are issued to bearer. You need not state where 
the shareholders meeting is held, or is to be held. 

The notification about which you write in your letter 
of the 14th inst. means that the shares of the Interna- 
tional Kunstvereniging N.V. must be brought to my office. 

If it suits you, I would like to receive them on Tuesday, 
the 20th, at 11:30 in the morning. 

Yours truly, 
G. Russel 
DEF. EX. 39A 
PROF. G.M.G.H. RUSSEL 
Tax Consultant 
[Letterhead] 


[In handwriting:] replied 8/23/55 


Amsterdam, August 19, 1955 
GR/LP/2 
Eduard Baron von der Heydt, 
Paradiso, 
Ascona, Switzerland. 
Dear Baron von der Heydt, 

The case in question is getting more and more con- 
fusing and dangerous in my opinion, as not only are 
contradictory orders being given, but as it is clear to me, 
moreover that not all persons involved realize completely 
what conclusions a less benevolent person may draw from 
various data. 

This morning I received a letter from Dr. Robert 
Meyer-Bohler, Bahnhofstrasse 31, Zurich. A photostatic 
copy of this letter is enclosed herewith. This afternoon 
I received your wire. It is evident, therefore, that Dr. 
Meyer’s request and your order are in flat contradiction 
to each other. 

As I wrote you in detail, Dr. Charig has examined all 
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books of 1939 and subsequent years and he has indicated 
the pages of which he wishes photostatic copies. These 
photostatic copies have been ready for some time, but I 
have explicitly asked you personally—due to my usual 
extreme caution—for instructions as to whether I may 
send those photostatic copies to Dr. Charig. If he gets 
them from me, he will see the relations between von der 
Heydt’s Bank and Libertas S.A. in Luxembourg. This 
is exactly what Dr. Meyer wishes to prevent. I ‘cannot 
understand that there is no close contact between your 
various advisers. As things are going now, the case must 
go wrong. If all books and documents of Libertas S.A. 
were destroyed or stolen, then of course nothing further 
can be ascertained from those books. I do not know 
whether there are books and documents of Libertas still 
in existence and where they might be. On several pages 
in the books of the von der Heydt’s Bank there occurs 
an account with Libertas. So I have not been able’ to de- 
cide as yet whether to send the photostatic copies to Dr. 
Charig, as I cannot perceive what underlies all this. If a 
conference with Dr. Meyer and Dr. Gutstein would clar- 
ify the matters somewhat, I might finally be able to de- 
cide whether there are drawbacks for you in sending 
the data (photo copies, etc.) to Charig. In any ‘event, 
it is a fact that he asked me for information | about 
Libertas, S.A. 

I would like to have a definite expression of the posi- 
tion of yourself and Dr. Meyer and Dr. Gutstein on this 
entire matter. I myself do not consider it justifiable to 
send the photostatic copies to Charig according to your 
telegram without more after all that has been. repealed 
to me. 

With kind regards, 

Yours truly, 


G. Russel 
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DEF. EX. 40A 
Prof. G.M.G.H. Russel 
Tax Consultant 
[letterhead ] 
Amsterdam, December 13, 1955 
GR/LP/2 

Strictly Confidential 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 


Dear Baron von der Heydt: 


In continuation of my letter of yesterday and in reply 
to your letters of December 9 and 10, 1955, I can report 
to you categorically the following: 

1. In my last letters I indicated the possibility that 
vou are not any longer the owner of the shares of In- 
ternational Kunstvereniging N.V. It is indeed quite 


possible, if you have been or still are the owner of those 
shares, that you have transferred or will transfer these 
bearer shares to another. The new owner has nothing 
to do with the U.S.A. (Alien Property) and naturally 
will not give his consent to hand over the books and doc- 
uments of the former von der Heydt’s Bank. 

This measure is very extreme indeed and should only 
be considered after thorough discussions between your 
attorneys and yourself. As, however, there unfortunately 
are not or have not been sufficient discussions between 
your attorneys, and in my opinion, much to your disad- 
vantage, I cannot go into this matter any further. Be- 
sides, that matter is not suitable for further discussion 
hy correspondence. 

2. If you are not any longer the manager of Interna- 
tionale Kunstvereniging N.V., you are certainly still a 
shareholder as long as you have not transferred the 
shares to another person. So as long as you are the ma- 
jority shareholder you can instruct and compel any man- 
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ager by means of your vote to hand over the books and 
documents to the U.S.A. for examination. So what Dr. 
Gutstein has told you over the telephone, namely that 
handing over the books might be refused if a third person 
(that means, another person, not you) was manager of 
the Internationale Kunstvereniging N.V., is based on a 
misconception. You may understand that the U.S.A., too, 
will know that a manager must do what the shareholders 
demand. If the shareholders do not instruct the man- 
ager to hand over the books and documents, then the 
U. S.A. will rightly assume that the shareholders approve 
of the policy of the manager, and that the shareholders, 
ie., Baron von der Heydt, are responsible for not hand- 
ing over the books and documents. The case is different 
if Baron von der Heydt is not any long a shareholder 
(see above). 

3. In my deposition at the American fee: in 
Amsterdam, I repeatedly stated that I have refused and 
will refuse to hand over the books and documents for 
examination because I as a free and independent Dutch 
attorney and tax consultant can only be under a duty to 
hand over the documents if it is proven by the minutes 
of a meeting of the shareholders certified by a natary 
that the majority of the shareholders give me an order 
as attorney to hand over the books and documents. I 
stated that I know nothing and cannot know anything 
about who is a shareholder | at a given moment, and ‘that 
I explicitly refuse to hand over the documents if Baron 
von der Heydt requests me to release the documents. 
Only the order of a shareholders meeting, held in; the 
Netherlands, certified by a notary, will and should be 
complied with by me as an attorney. This is w hy, as 
appears from Dr. Moskovitz’s letter, the U.S.A. w ants 
to know now what are the legal provisions. And this is 
why I wish to know what Dr. Gutstein thinks we can, 
may and should do; especially whether or not you should 
be manager, and especially whether or not you are or 
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should remain a shareholder of Internationale Kunstver- 
eniging N.V. 

I am writing more outspokenly about this than I think 
is desirable, but I thought I could not omit giving you 
an insight into the situation. Perhaps you now under- 
stand that I consider the whole situation hopeless be- 
cause the attorney appointed by you does not exercise 
sufficient positive leadership. It goes without saying that 
Dr. Moskovitz cannot write what you should do; the 
task is assigned to Dr. Gutstein. 

You rightly state that Mr. Charig can see in the Com- 
mercial Register that you have resigned only now from 
the office of director, and that this may make a bad im- 
pression. Mr. Charig has excerpts from the Commercial 
Register and is completely informed. He knows that you 
were executive director. Now this is also one of those 
points we should have discussed with Dr. Gutstein. Which 
is more important? Whether or not the U.S.A. will get 
a bad impression of your resignation as director, or 
whether the U.S.A. will be checkmated legally by your 
resignation as director, especially if, in addition, you are 
not any longer owner of the shares? I cannot judge this. 
Dr. Gutstein has conferred with Dr. Moskovitz and should 
have discussed all this with him. 

You again write that you have nothing to hide. In my 
deposition at the American Consulate I stated this ex- 
plicitly. In addition, I added that you have always told 
me that I should do whatever the Dutch law requires, and 
that you have nothing to hide. Since I, as an independent 
attorney,-tax consultant, consider myself under a duty, 
according to Dutch law, to refuse production of books and 
‘documents, I stuck to my guns and refused explicitly. 
Only if I received the order, not from you, but from a 
meeting of stockholders certified by a notary (see above) 
would I act differently. 

Matters are not as simple as Dr. Gutstein seems to 
think, not by any means. If I released the books and 
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documents, we will not get them back, at least not for 
some years, in my opinion, and the worst thing is that 
the U.S.A. (ie, Charig), does not understand much 
about these books and correspondence, and 2 we our- 
selves cannot look up anything any more. Charig 
has definitely stated that he cannot even ha, Dutth. 

The American official who conducted the deposition, 
and who became angry when I did not want to produce 
the books, ete., told me acrimoniously that I ought to un- 
derstand that they would not have much use for ‘those 
books without competent help (for instance from an 
accountant who understands Dutch, ete.). It follows then 
that the moment the books and the correspondence are 
in the hands of the other party, they have to be exam- 
ined by accountants who understand Dutch. Even ‘those 
accountants will need much more information from you 
and from me about the significance of various entries. 
On top of all this, the American officials can indeed 
“‘twist’’ the simplest facts and interpret them the wrong 
wey, and can set traps as you correctly state in your 
letter. As the correspondence is not complete and pa- 
pers are missing therefrom, these people may misuse it. 

I believe that a thorough discussion is absolutely nec- 
essary, although I do not feel much like going to Zurich 
if Dr. Gutstein has not familiarized himself completely 
with and concentrated on the case. Only when it! is a 
definite fact that he knows the case through and through 
and if moreover he has time to confer quietly, will it 
pay to make the trip to Zurich. It is very disagreeable 
to me to write everything as plainly as possible, but it 
is urgently necessary. | 

However, for more than one reason it is desirable to 
consider my confidential explanation as strictly private, in 
order to prevent their leading to unnecessary a 
tions. 


At the moment the following questions oceur pri- 
marily: 


i 
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1. What should Dr. Gutstein say in his very prompt 
reply to Dr. Moskovitz (see Dr. Moskovitz’s letter of 
December 2) about the production of the books and docu- 
ments? 

2. Do you have to resign as executive director and 
become manager of the International Kunstvereniging? 

If so, must I then become director? 

3. Does another person have to become manager of 
that corporation (for instance myself) and who is then 
to become director? (the by-laws actually require that 
there must be at least one director). You yourself of 
course cannot be director then. 

If necessary, I can ask one of my partners to become 
director (Miss Ch. K. Ruygrok, my oldest partner). 

4. Shall we offer all books and documents for exam- 
ination in the Netherlands, to be examined by two ac- 
countants, one of which will be appointed by the U.S.A. 
(Alien Property) and one by the Manager of Interna- 
tionale Kunstvereniging N.V.? 

Those two accountants together will then prepare a 
report. That examination will take place in Amsterdam, 
or at least in the Netherlands (it will perhaps be dif- 
ficult in Switzerland). Both accountants must master the 
Dutch language. The books and documents remain at 
the disposal of the Internationale Kunstvereniging N.V. 
and accordingly should not be considered seized; such an 
examination would cost quite some money. 

Still more conditions could be thought of, but you will 
understand that I can not decide in this and can not 
bear the entire responsibility for the course of affairs. 
I ean only accept the responsibility for a case if I am 
completely in charge. Then you can be sure that the 
proceedings will be expedited. In your difficulties with 
the Alien Property, I have been involved only indirectly; 
I have troubled myself with it only because I could and 
can not understand that this case has to take such a long 
time, and could be handled by the U.S.A. in such a man- 
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ner. Whatever is possible for me to do, I shall do, if the 
opportunity presents itself. It is only too clear to me 
that Dr. Moscovitz is the responsible attorney in this case. 
Also it is clear that Dr. Gutstein has turned the case over 
to him. We know also, however, that Dr. Moscovitz is 
dependent upon the information he receives from Dr. 
Gutstein and upon the energy Dr. Gutstein devotes ¢ to this 
matter. 

Everything considered, I understand fully that = do 
not know any more what you must do with regard to 
the books and documents of the Von der Heydt’s Bank. 
If you want me to discuss this matter in detail with Dr. 
Gutstein in Zurich, and if you think that Dr. Gutstein, 
too, is willing to give time to it, I am willing to meet 
him in Zarich, preferably on some weekend. If, on the 
other hand, you should think there is little or no use (any 
more) in my conferring with Dr. Gutstein I will abandon 
the idea. It has struck me that Dr. Moscovitz urgently 
requests information from Dr. Gutstein in his letter of 
December 2, but that I have not heard anything about 
this from Dr. Gutstein. Is Dr. Gutstein informed about 
the provisions of Dutch law and procedure concerning 
the duty to produce books and documents to a foreign 
power? Of course it is possible, but it would still be 
desirable that I should at least hear what he reports 
to Dr. Moscovitz. 

I particularly want to call your attention to the last 
paragraph of Dr. Moscovitz’s letter, which reads: 

‘¢Although we have arranged for a short extension of 
our time to answer the Government’s motion, it is’ very 
necessary that we receive the information requested above 
at the latest by the end of next week (December 9) in or- 
der to have time to prepare our legal position.”’ 

Has Dr. Gutstein sent the ‘‘information requested 
above’’ to Dr. Moscovitz in time so that this information 
was in Dr. Moscovitz’s hands December 9, 1955, at the 
latest? 
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I have asked myself this question especially in view of 
the fact that Dr. Gutstein has been ill. 

With kind regards, 

Yours sincerely, 
/s/ G. Russel 

P.S. 
Copy of Dr. Moscovitz’s letter, about which I wrote 
yesterday, is enclosed. 


DEFTS. EXHIBIT NO. 424 
December 9, 1955 

Your reference: 
GR/GB/2 
Prof. G.M.G.H. 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

The night before last I finally succeeded in getting 
Dr. Gutstein on the telephone. He promised to send me 
immediately a Special Delivery letter of about 100 pages 
which, however, I have not received either yesterday or 
today. Perhaps it will arrive this afternoon. He is 
going to send you a copy. 

I learned from Mrs. Huijer that my appointment as 
manager could be canceled since it has been only filed 
for registration, but is not yet registered. Therefore let 
us proceed in this manner and will you please be kind 
enough to decide whom we shall appoint as a manager 
and whether perhaps I should relinquish my position as 
Executive Director. Dr. Gutstein advised me on the tele- 
phone that if I am not the manager, a third person could 
refuse to produce the files. We had, as you know, decided 
earlier to produce a few documents, since a refusal would 
make a bad impression. On the other hand, Mr. Charig 
can easily see from the commercial register that I have 
only recently relinquished by position as Director, and 
this too probably would make a bad impression. Since 
I do not have anything to hide, I am actually not opposed 
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to producing the documents, but these people are liable 
to twist the most harmless matters into a rope with 
which to hang me. 
Many thanks for your endeavors, aul best Sneek ‘also 
to your family. 
Sincerely yours, 


DEFTS. EXHIBIT NO. 43 


PROF. MR. G.M.G.H. RUSSEL 
BELASTINGCONSULENT 
KANTOOR: LEIDSEGRACHT 13-15 
TELEFOON 34779-30440-30544 
POSTIGIRO 277354 


AMSTERDAM, April 6, 1956. 
PRIVE: WILLEMSPARKWEG: 205 
TELEFOON 26609 

GR/Wi/4 


igen 


Dr. Gerard F. Charig, 
c/o American Hotel, 
Amsterdam C. 


Dear Dr. Charig, 

I just received your letter of April 6, 1956, re Edward 
Baron von der Heydt v. Brownell. Tn connection with 
this letter I communicated again with Mrs. Huyer. Mrs. 
Huyer affirmed once more that she has not been able to 
find other records than those she turned over to: me. 
These same records were delivered to you in my office 
on Tuesday last. 

With regard to the Price-Waterhouse reports Mrs. 'Ho- 
yer declared that she is willing to authorize this firm to 
give them for your perusal. She has no objection that 
you have fotostatics made at the office of Price-Water- 
house of these reports. 

Mrs. Huyer is also willing to give a written statexent 
that she has not been able to find other records, referred 
to in items 1, 2 and 3 of the Court Order, than those 
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she turned over to me. My statement, that these same 
records were delivered to you at my office, you received 
already several times verbally. By this I affirm this state- 
ment in writing. 

Eventually Mrs. Huyer is even willing to enable you 
in my presence to search the 7 (?) letterfiles in the office 
in her house, so that you can see for yourself if there 
are records in these files regarding the years 1939 till 
1946 regarding the Von der Heydt’s Bank and the In- 
ternationale Kunstvereniging. 

The ‘‘Depot-boek’’ and the minute books of the cor- 
porations are neither been found by Mrs. Huyer. It is 
impossible to procure more than there really is. Mrs. 
Huyer declares positively that she has not destroyed or 
made away anything. It stands to reason that also from 
my side nothing has been withhold. 

Yours very sincerely, 
G. Russel 


DEFTS. EXHIBIT NO. 444A 
Professor G.M.G.H. Russel, 
Tax Consultant 
[Letterhead] 
GR/LP/3. 
Office: 13-15 Leidsegracht. 
Private address: 205 Willemsparkweg, 
Amsterdam, 
April 17, 1956. 
Mr. Gerard F. Charig, 
United States Department of Justice, 
Overseas Branch, 
28 Ludwigstrasse, 
Munich 2, 
Germany. 


Dear Mr. Charig, 


On April 14, 1956, Miss Ruijgrok and I, together with 
Mrs. Huyer, made a thorough search of the whole office 
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at 96 Brederodestraat, Zandvoort. We worked hard for 
several hours. I was not able to carry out my intention 
of searching the office without Mrs. Huyer, since we found 
so many documents (chiefly in a deep closet which we had 
not seen before) that her assistance became indispensa- 
ble. In an old box (or old trunk?) there were many pa- 
pers all in disorder. In the big steel cabinet, too, and 
even in the drawers of the six file cabinets standing side 
by side, we found a lot of papers. I personally checked 
all the papers which were taken out of the file cabinets, 
etc. The desk was also searched. Nothing was’ over- 
looked. I must tell you we looked just about like chim- 
ney sweeps when the work was finished. Miss Ruijgrok 
and I took along three suitcases and an enormous port- 
folio full of papers. Mrs. Huyer throughout gave ‘us ail 
possible assistance and aid. I realize now that for a 
woman who knew, and knows, practically nothing of the 
former transactions of the von der Heydt’s Bank and the 
Internationale Kunstvereeniging it was impossible to find 
all the papers. However, she made the mistake of very 
much overrating herself, and of assuring me explicitly 
four or five times that she had thoroughly examined all 
papers (books, records etc.). An old Latin proverb says: 
‘‘One whom the Gods wish to destroy they first strike 
blind’’ (‘‘Quem deus perdere vult, dementat prius’’). 
In any event, I consider Mrs. Huyer to be rehabilitated, 
since the work was much to difficult for her and her son 
(who knows nothing at all about the old papers). 

Most certainly I have now taken too much with me. I 
shall sort it all out as well as possible. However, it will 
not be possible for me to sort all the papers. : 

The books and papers are at your disposal. 

Yours very truly, 


(s) G. Russel 
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DEF. EX. 45A 
TRANSLATION 
Internationale Kunstvereeniging N.V. 
Zandvoort 
Banker: De Twentsche Bank N.V. Zandvoort 
Zandvoort 
December 20, 1955 
Professor Dr. G.M.G.H. Russell 
Amsterdam C. 
Dear Sir: 
Enclosed we send you the minute book of the von der 
Heydt’s Bank N.V. with the by-laws attached. 
Hoping that this may be of service to you, we remain, 
with friendly regards, 
Sincerely yours, 
Internationale Kunstvereniging N.W. 
[signed] G. Huyer-v. Rijnberk 
Enclosure: one minute book 
GH. 
DEFTS. EXHIBIT NO. 46 


Statement of the Property 
of Mr. Eduard von der Heydt, Ascona (Switzerland) 
which is under the administration of the 
Office of Alien Property, Washington D.C. 
Statement of the Property 
of Mr. Eduard von der Heydt, Ascona (Switzerland) 
which is under the administration of the 
Office of Alien Property, Washington D.C. 


I. Ratio S.4., Fribourg (Switzerland) 

Deposit account and Cash account with Chase National 
Bank, New York. 

1. The Ratio S.A. is a joint stock Company incor- 
porated under Swiss law with legal residence at Fribourg 
(Switzerland) with a nominal joint capital of Swiss 
Francs 500.000.—divided into 500 fully paid shares of 
Sfres. 1.000.—each. 
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The Advisory Board consists of 

a) Miss Hedwig Widmer, Rueschilkon-Zurich, | 

b) Mr. Edward von der Heydt, Ascona, | 

c) Mr. Robert Meyer, Zurich. 

Each and all of the three members are Swiss citizens 
permanently residing in Switzerland. The persons men- 
tioned under a) and c) are officers of Fides Union Fi- 
duciaire; both act as directors as per instructions received 
from Mr. Edward von der Heydt. The Company exists 
since 1925. Since 1935 the Company is managed by Fides 
Union Fiduciaire by order of Mr. Edward von der Heydt. 
Owner of all the shares of the Company is Mr. Edward 
von der Heydt (490 shares are his direct property ‘while 
the remaining 10 shares represent the statutory part 
allotted by Mr. Edward von der Heydt to the members 
of the Board, Miss Hedwig Widmer and Mr. Robert Meyer 
(qualification shares). The 490 shares owned direct by 
Mr. Edward von der Heydt were represented for him 
at the general meetings. 

Enclosures: By-laws 

Extract of the Commercial Register Fribourg dated 

September 14, 1949. 
_ 2. The Ratio maintains a deposit account No. F 84050 
and a cash account with The Chase National Bank of the 
City of New York, New York 15, N.Y., Pine Street Cor- 
ner of Nassau. Statement of the securities and cash in 
these accounts as at August 27, 1947, is to be found on 
Enclosure 3 (Application for certification of Swiss assets 
of Ratio S.A. to the Swiss Compensation Office, Zurich, 
dated August 27, 1947). 

The assets in deposit with these Bankers to-day do 
not much differ from those of the above statement of 
August 27, 1947. In the meantime the following securi- 
ties were added: 





4 shares Pacific Gas & Electric Co. ) 
50 shares Potomac Electric Power Co. ) 
48 shares Wisconsin Electric Power Co.) 
45 shares Kansas Power & Light Co. ) 
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received either 
as stock Divi- 
dend on shares 
North Ameri- 
can Co. or by 
subscription. 


In recapitulation, the assets of Ratio S.A. im deposit in 
this moment with Chase National Bank consist of the 
following items: 


300 shs. 


100 shs. 
20 shs. 


45 shs. 
180 shs. 
20 shs. 
100 shs. 
50 shs. 
80 shs. 
300 shs. 
10 shs. 
52 shs. 


Atchison, Topeka & Santa Fe Railway Co., com- 
mon stock 

Borden Company common stock 

Consolidated Edison Company of New York, 
common stock 

Kansas Power & Light Co., common stock 
North American Co., common stock 

Pacific Gas & Electric Co., common stock 
Petroleum Corp. of America 

Potomac Electric Power Co., common stock 
Sinclair Oil Corp., common. stock 

Southern Pacific Company 

Wulys Overland 7% cum. pref. 

Wisconsm Electric Power Co., common stock 


$17,571.87 Credit balance with the bank as at Sept. 30, 


1949 


(The increase of the credit balance since August 27, 
1947, is due to entries of dividends) 

3. In order that the assets mentioned in paragraph 2 
may be released (certified) you will find enclosed as evi- 
dence the following information with the documents enu- 
merated below: 


a) 


Mr. 


Edward von der Heydt is a citizen of Ascona 


(Switzerland) since October 1937. He has his per- 
manent resident at Ascona since 1930. 


b) 


Mr. 


Edward von der Heydt is the beneficial owner 


of Ratio S.A., Fribourg. He owns all the shares of 
this Company. . 
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Evidence to a) Certified document re citizenship of Mr. 
Edward von der Heydt, legalised by the 
Consul of the United States of America. 

Evidence to b) Proxies for the general meetings of 
Ratio S.A. for the years 1935 to 1948 
with the lists of the shareholders present 
at the meeting. 

4. The assets as per paragraph 2 have been Swiss 
property prior to June 14, 1941. Here, two periods are 
to be distinguished. 

I. The period when Ratio §.A., Fribourg, has been 
the owner of the assets from December 31, 1942, up to the 
present time. Ratio S.A. has bought these assets; from 
Mr. Edward von der Heydt on December 31, 1942. | 

Evidence: Purchasing Deed dated December 1942 with 
specification. From December 31, 1942, to August 27, 1947 
(date of the application for certification made to the 
Swiss Compensation Office) there is nearly no chance in 
the composition of the deposited securities, nately, 
Entries : 

16 shs. Pacific Gas & Electric Co. 
4 shs. Wisconsin Electric Power Co. 
9 shs. Detroit Edison 
All these shares were received as stock dividend on 180 
shs. North American Co. : 
Sales | 
24 shs. Detroit Edison Co., sold on February 15, 1946, 
as per extract of account 

40 shs. United Drug Inc., sold on February 16, 1946 as 
per extract of account. 

In the same period the credit balance changed as follows: 
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Balance taken over as per December 31, 1942 $ 1,466.85 
to add: 
eash dividends 1942/47 11,083.26 
Proceeds of sales of the above shares 1,843.93 
proceeds of sales of rights ' 857.60 


to deduct: $15,251.64 
banking charges $ 768.56 
remittance to Swiss National 
Bank, Zurich, revenues in 1945 2,322.60 
payment to Messrs. Milbank, 
Tweed, Hope & Hadley, New 
York, for professional service 1,019.96 4,111.12 


$11,140.52 


Evidence: Extracts of the deposit account with the 
Bank rendered to 
November 29, 1945 
May 29, 1946 
August 1, 1946 
November 29, 1946 
May 29, 1947 
November 28, 1947 
May 28, 1948 
November 29, 1948 
April 20, 1949 
May 31, 1949 


During the years of war 1943-1944 no deposit accounts 
were rendered. In case these extracts should be needed 
the Bank will be able to establish same. 

‘Extracts of the account current with Chase National 
Bank rendered to 
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Blocked account 
from December 15, 1942 to April 


from April 
from July 


5, 1943 to July 
15, 1943 to November 


from November 15, 1943 to November 
from December 3, 1943 to December 
from January 4, 1944 to December 


from January 


1944 to March 


Identified account 
from January 15, 1944 to November 
from December 16, 1944 to December 


from January 
from April 
from April 
from July 
from October 
from January 
from April 
from July 
from October 
from January 
from April 
from July 
from October 
from January 
from April 
from July 
from October 
from January 
from April 
from July 


1945 to March 
1945 to June 

1945 to June 

1945 to September 
1945 to December 
1946 to March 
1946 to June 

1946 to September 
1946 to December 
1947 to March 
1947 to June 

1947 to September 
1947 to December 
1948 to March 
1948 to June 

1948 to September 
1948 to December 
1949 to March 
1949 to June 

1949 to September 


1949 


The bookkeeping of Ratio is in conformity with the 
extracts for the deposit and cash account received from 
the Bank. In this connection the Swiss Compensation 
Office had made a thorough control through their ac- 
‘countants revising the bookkeeping on the aoreneth of 
the documents. 
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As per the enclosures there is proved that the assets 
mentioned in Paragraph 2 are beneficially owned by 
Ratio S.A. from December 1942 up to the present time; 
that the Ratio S.A. is a Company incorporated under 
Swiss law and that all shares belong to Mr. Edward von 
der Heydt. 

5. The IInd period comprises the time between De- 
cember 12, 1939, to December 31, 1942. During this 
period Ratio S.A. kept the securities mentioned in En- 
closure 3 as trustee for Mr. Edward von der Heydt. As 
mentioned before, Ratio S.A. acquired the securities on 
December 31, 1942 (Enclosure 6). 

On December 12, 1939, the aforesaid securities, namely 
300 shs. Atchison, Topeka & Santa Fe Railway common 
100 shs. Borden Company common 

50 shs. Consolidated Edison Company common 

180 shs. North American Company common 

100 shs. Petroleum Corporation of America 

20 shs. Consolidated Oil Corp. (name changed in Sin- 
clair Oil Corp. later on) 

300 shs. Southern Pacific Company common 

10 shs. Willys Overland Company 7% cum. pref. 
as well as a cash amount of $2,411.22, a further amount 
of $23.16 on January 22, 1940, were placed at the dis- 
posal of Ratio S.A. with The Chase National Bank by 
order of Den norske Creditbank, Oslo. 

Documents of evidence: Enclosures No. 54-55. 

6. The deposit account with Den norske Creditbank, 
Oslo, where the securities were held prior to December 
12, 1939, was kept in the name of Mr. Edward von der 
Heydt. This account existed there long before the war. 
As evidence there are enclosed the extracts of the de- 
posit account of this bank as at December 31, 1936, De- 
cember 31, 1937, December 31, 1938. <A part of these 
securities was sold; the securities delivered to Chase 
National Bank are marked in red. 

In recapitulation, there can be stated that the assets 
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deposited with The Chase National Bank for Ratio S.A. 
are Swiss property since long before the war. 


a) For the time from 1936, respectively even earlier, to 
December 12, 1939 these assets were the property 
of Mr. Edward von der Heydt (deposit account with 
Den norske Creditbank, Oslo, in the name of Mr. Ed- 
ward von der Heydt). 

b) During the time from December 12, 1939, to Hosea 
ber 31, 1942, property of Mr. Edward von der Heydt, 
in deposit for Ratio S.A. with The Chase National 
Bank, New York, kept by Ratio as trustee for Mr. 
Edward von der Heydt. 

c) From December 31, 1942, up to the prsaentl time 
beneficial ownership of Ratio S.A., Fribourg. | 


Further evidence: Declaration of Mr. Edward von der 
Heydt, dated May 15, 1948, re ownership of the shares 
of Ratio S.A. 

Declaration made by Ratio §.A., dated August 27,; 1947, 
Form E 1. 

Declaration made by Mr. Edward von der as dated 
August 27, 1947, Form E 3. 

II. Libertas Société Anonyme, Luxembourg. | 

Deposit account and account current with Guaranty 
Trust Company, 140 Broadway, New York 15, N. Y. No. 
XC. 14366. | 

1. Libertas Société Anonyme was a joint stock com- 
pany, with legal residence at Luxembourg and a nominal 
joint capital “of lux. franes 500.000.—, fully aad _ The 
directors of the Advisory Board were 

Miss Hedwig Widmer and 

Mr. Robert Meyer : 
who are both Swiss citizens with permanent dosicenles 3 in 
Switzerland; they are officers of Fides Union Hae aan, 
Zurich (Switzerland). 

Libertas S.A. was established in 1936 by Fides Gviien 
Fiduciaire, in accordance with an order received by Mr. 
Edward von der Heydt. In January 1943 the company 
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was wound up and cancelled in the Register of Com- 
merce as there was no interest to continue business un- 
der the German occupation. The cancellation of the firm 
was published in the ‘‘Oeffentlichen Anzeiger zum 
Verordnungsblatt fur Luxemburg” on January 30, 1943 
(see enclosure 1). 

2. All shares issued by the Company were personal 
property of Mr. Edward von der Heydt. Declaration of 
Mr. Edward von der Heydt, dated March 25, 1948, en- 
closure 2. 

3. Prior to the cancellation of the Company, Libertas 
S.A. assigned to Mr. Edward von der Heydt the cash 
amount and the securities in deposit with the Guaranty 
Trust Company of New York. Enclosure 3: Photostatic 
copy of the Deed of assignment, dated January 7, 1943, 
certified by the notary and legalised by the Vice-Consul 
of the United States of America at Zurich. 

These assets were not owned by Libertas, but were 
kept and managed since 1936 up to the time of the can- 
cellation of Libertas S.A. for account of Mr. Edward von 
der Heydt, Ascona (Switzerland). 

Evidence: Declaration of the former directors of the 
Advisory Board of Libertas S.A., dated October 26, 1949. 

Declaration of Mr. Edward von der Heydt, dated March 
5, 1948 (Form El). 

4, The deposit account as well as the account current 
are still kept in the name of Libertas Société Anonyme, 
although this company does no more exist. (Identified 
account No. XC. 14366). On the strength of the deed of 
assignment mentioned in Paragraph 3, the Bank was 
asked to transfer the securities and the credit balance 
on accounts to be kept in the name of Mr. Edward von 
der Heydt, Ascona. With the permit of the US authori- 
ties, the Bank transferred in September 1946 parts of 
the securities and cash to new accounts in the name of 
Mr. Edward von der Heydt. Part III of the present 
statement will deal with these accounts. 
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Authorised to sign for the remaining accounts of Lib- 
ertas S.A. with Guaranty Trust Company is Fides Union 
Fiduciaire, Zurich (Switzerland), to whom is also sent 
the bank correspondence. Fides is managing the jansels 
for Mr. Edward von der Heydt. 

5. The deposit account and the cash account of Rithen- 
tas S.A. with Guaranty Trust Company are still blocked. 
To-day, the following assets are deposited in these ac- 
counts: 
$1.000.—5% American & Foreign Power Co. Ine. Deb. 

due 2030 7 
$1.000.—314% American Tel & Tel Co. due 1959 | 
$4.000.—314% U.S. of Brazil 1922/78 Plan A (1941) 
$13.500.—334% U.S. of Brazil 1931/79 Funding pets 

Plan A (1951) 

$4.000.—214% U.S. of Brazil 1922/78 Central Ry. Bleetr. 

Loan Plan A (1952) 
$40.000.—334% U.S. of Brazil 1926/79 Plan A (1957) 
$1.000.—334% U.S. of Brazil 1927/79 Plan A Ape) 

$1.000.—5% A.B. Kreuger & Toll 1959 

$4.000.—234% City of Porto Alegre 1921/2001 Plan A 
(1961) 

$4.000.—234% City of Rio de Janeiro 1921/2001 Plan A 

(1946) 

4.000.—214% State of Rio Grande do Sul 1921/1999 

Plan A (1946) 

$6.000.—214% State of San Paulo 1925/1999 Plan A 

(1950) 

$1.500.—214% State of San Paulo 1921/1999 Plan A 

(1936) 
$5.000.—2144% State of San Paulo Waterworks 19267 

2004 Plan A (1956) 

50 shs. American Telephone & Telegraph Co. common 

stock 

50 shs. Kansas Power & Light Co., common stock 
200 shs. The North American Company, common | stock 

50 shs. Pacific Gas & Electric Company, common! stock 
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50 shs. Potomac Electric Power Company, common 
stock 

60 shs. Wisconsin Electric Power Company, common 
stock 

170 shs. F. W. Woolworth Company common 

$2.652.43 Credit balance with Bank as per September 30, 

1949, 

6. In order to prove that the securities have been in 
its possession since 1936, the following periods have to 
be distinguished : 

a) The period from 1936 (establishment of Libertas 
S.A.) to June 14, 1941 (embargo decree by the United 
States Government) 

b) The period from June 14, 1941, to March 5, 1948 
(date of application for Certification to Swiss Com- 
pensation Office) 

ce) The period from March 5, 1948 up to the present 
time. 

ad a) Libertas S.A. has had opened the deposit account 
and the cash account with Guaranty Trust Company, 
New York, already on October 20, 1936. 

Evidence: Letter of Libertas S.A. to Guaranty Trust 
Company, dated October 1, 1936 

Letter of Guaranty Trust Company to Libertas $.A., 
dated October 20, 1936 

Letter of Guaranty Trust Company to Libertas S.A, 
dated October 16, 1936. 

The securities mentioned in Paragraph 5 as well as the 
securities to be dealt with in part III either were de- 
posited with Guaranty Trust Company in favour of Lib- 
ertas Société Anonyme by: 

a) Koloniale Handel en Industrie Maatschappij N.V., 
Amsterdam, on October 20, 1936 

b) Mr. Edward von der Heydt on October 29, 1936 

¢) Von der Heydt’s Bank N.V. Zandvoort, on April 1, 
1938 

or were bought later on at the Stock Exchange of New 
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York to the debit of the account, respectively were re- 
ceived as stock dividends: Date of | 


Credit Advice 
for deposit 
respectively of contract 
mote received 
Evid from Bank; 


$1.000. 5% American & Foreign Power Co. Oct. 20, 1936 

$1.000.—334% American Tel & Tel Co. Deb. June 15, 
1949 

$2.000.—314% (8%) U.S. of Brazil 1941/78 Oct. 20, 1936 

$2.000.—314% (8%) U.S. of Brazil 1941/78 Apr. 1, 1938 

$8.900.—334% (5% U.S. of Brazil 1951/79 Oct. 20, 1936 

$4.600.— 334% (5%) U.S. of Brazil 1951/79 Apr. 1, 1938 

$2.000.—314% (7%) US. of Brazil 1952/78 Central Ry. 
Loan Oct. 20, 1936 

$2.000.—314% (7%) US. of Brazil 1952/78 Apr. 1, 1938 

$40.000.— 334% (614%) U.S. of Brazil 1957/79 Oct. 20, 
1936 

$1.000.—334% (6%) U.S. of Brazil 1957/79 Oct. 20, 1936 

$1.000.—5% Kreuger & Toll 1959 Oct. 29, 1936 | 

$2.000.—234% (8%) City of Porto Alegre 1961/2001 Oct. 
20, 1936 

$2.000. 936% (8%) City of Porto Alegre 1961/2001 Apr. 
1, 1938 


$2. 000. —232% (8%) City of Rio de Janeiro 1946/2001 
Oct. 20, 1936 

$2.000. 234% (8%) City of Rio de Janeiro 1946/2001 
Apr. 1, 1938 

$2.000. 2% (8%) State of Rio Grande do Sul eae; 
1999 Oct. 20, 1936 

$2.000.— 214% (8%) State of Rio Grande do Sul 1946/ 
1999 Apr. 1, 1938 

$4.000.—21% % (8%) State of San Paulo 1950/1999 Oct. 
20, 1936 

$2.000.—214% (8%) State of San Paulo 1950/1999 Apr. 

938 


? 
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$500.—214% (8%) State of San Paulo 1936/1999 Oct. 20, 
1936 


$1.000.—214% (8%) State of San Paulo 1936/1999 Apr. 
1, 1938 

$2.000—244% (8%) State of San Paulo Waterworks 
1956/2004 Oct. 20, 1936 

$3.000.—214% (8%) State of San Paulo Waterworks 
1956/2004 Apr. 1, 1938 


50 shs. 
50 shs. 
200 shs. 


48 shs. 


2 shs. 
42 shs. 
6 shs. 
2 shs. 
5d shs. 
10 shs. 
38 shs. 
6 shs. 


1 shs. 


American Telephone & Telegraph com. stock 
Oct. 29, 1936 

Kansas Power & Light Co., common stock Sept. 
1, 1949 

North American Company, common stock Oct. 
20, 1936—Oct. 29, 1936 

Pacific Gas & Electric Co., common stock, re- 
ceived in small lots in 1943/48 as stock divid. 
on shs. North American Co. 

Pacific Gas & Electric Co., common stock, sub- 
scription April 15, 1949 

Potomac Electric Power Co., common stock, re- 
celved as stock dividends Dec. 29, 1947 
Potomac Electric Power Co., common stock, Apr. 
1, 1948 

Potomac Electric Power Co., common stock, by 
subscription June 3, 1949 

Wisconsin Electric Power Co., com. stock, re- 
ceived as stock dividend July 15, 1947 
Wisconsin Electric Power Co., com. stock, Oct. 
15, 1947 

Wisconsin Electric Power Co., com. stock, Dec. 
29, 1947 

Wisconsin Electric Power Co., com. stock, July 
1, 1948 

Wisconsin Electric Power Co., com. stock, by 
subscription March 28, 1949 
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170 shs. F. W. Woolworth Co. common Oct. 20, 1936 
Oct 29, 1936 


These documents prove that Libertas S.A. has possessed 
the greater part of the aforesaid securities already in 
the years 1936/1938. The other securities either’ were 
bought since this time with funds accrued on the banking 
account or were received as stock dividends. It has al- 
ready been pointed out that Libertas S.A. kept these ef- 
fects for account of Mr. Edward von der Heydt up to its 
cancellation in January 1943. 

But already long before 1936 the securities were the 
property of Mr. Edward von der Heydt. Formerly these 
securities were deposited in the name of two Dutch Com- 
panies, the Koloniale Handel en Industrie Maatschappij 
N.V., Amsterdam, and the Von der Heydt’s Bank N.V., 
Zandvoort, which Companies were beneficially owned by 
Mr. Edward von der Heydt. Both Companies were 
wound up. Fides Union Fiduciaire, Zurich, were in- 
structed by Mr. Edward von der Heydt already in 1930 
to manage and to control for him the above securities 
together with other assets. A respective declaration of 
Fides Union Fiduciaire, dated October 1949, is joined. 

The enclosed extracts of account (enclosures No. 34-67) 
will give full information about the turnover on the bank- 
ing account in the time from October 16, 1936, to June 
14, 1941. It can be found in these extracts that a larger 
number of payments were effected for account of, Mr. 
Edward von der Heydt. | 

ad b) There are also added the extracts of account for 
the second period, ie. for the time from June 14, 1941 
to March 5, 1948, (date of the application for certifica- 
tion to the Swiss Compensation Office, Zurich) (Enclo- 
sures No. 68-130). As per these extracts the following 
payments were effected for the purchase of Art objects 
which were deposited with Buffalo Museum of Science, 
Humboldt Park, Buffalo, N.Y., by Mr. Edward von der 
Heydt, namely: 
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$6.000.—Check to Buffalo Museum of Science Encl. 64 
$4.000.—Check to Buffalo Museum of Science Encl. 72 
$1.400.—Check to Buffalo Museum of Science Encl. 76 
$4.000.—Check to Buffalo Museum of Science Encl. 78 
$2.600.—Check to Buffalo Museum of Science Encl. 79 
$750.—Payment to Mr. Alfred Salmony, University In- 
stitute of Fine Arts Encl. 111 
$4.000.—Payment to Messrs. Monroe & Kleykamp Encl. 
111 
$500.—Payment to Messrs. Monroe & Kleykamp Encl. 111 
$10.000.—Payment to Messrs. Loo & Co. Enel. 112 
$350.—Payment to Chinese Art Society of America Encl. 
112 
$3.400.—Payment to Alfred Salmony, University Institute 
of Fine Arts Encl. 114 
$1.500.—Payment to Heeramaneck Galleries Encl. 114 
$2.900.—Payment to Heeramaneck Galleries Encl. 114 
$600.—Payment to Brummer Gallery Inc. Encl. 115 
$2.000.—Payment to Mrs. Dagney Carter Enel. 115 
$1.250.— Payment to Kleykamp & Ellis Enel. 119 
$5.000.—Payment to Buffalo Museum Encl. 121 
$500.—Payment to Richard A. Loeb Enel. 122 
$800.—Payment to Heeramaneck Galleries Encl. 124 
$51.550.— 
The art objects bought with the above sum are dealt 
with in Part IV of the present statement. 
For the sake of completeness, there are also joined the 
extracts of the deposit accounts, namely as at 
October 17, 1940 
December 31, 1940 
December 31, 1941 
November 24, 1944 
December 30, 1944 
December 31, 1945 
July 30, 1946 
December 31, 1946 
December 31, 1947 
December 31, 1948 
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The deposit extracts for the years 1942/1943 (time of 
war) are missing. 

Since the key date of June 14, 1941, the idtlowing 
changes have taken place in the deposit aeeouitty 


Sales and redemptions. 


1941 10 shs. Shell Union Co. $1.050.—encel. No. 64 
1942 $4.000.—7% Paulista Railway $4.080.—encl. No. 74 


1945 100 shs. 


1946 
1946 
1946 
1946 
1946 
1946 48 shs. 
1946 100 shs. 


20 shs. 
10 shs. 


1946 100 shs. 
1946 100 shs. 
1946 130 shs. 
1946 50 shs. 
1946 50 shs. 


5 shs. 
10 shs. 
8 units Washington Ry. $153.—encl. No. 110 


Atchison, Topeka & Santa Fe Palhvey 
$10.603.—encl. No. 108 

Republic Steel Co. $788.—encl. No. 110 
Baltimore & Ohio Rr. $451.—encl. No. 109 
Republic Steel Co. 6% $556.—encl. No. 109 
Penna Dixie Cement $1.062.—encl. No. 109 


Detroit Edison Co. $1.258.—encl. No. 110 
Atchison, Topeka & Santa Fe Railway 
$10.003. — No. 112 

Southern Pacific $5.686.—encl. No. 112 
Southern Pacific $5.911.—encl. No. 115 
North American Co. $3.392.—encl. No. 118 
Union Pacific $5.869.—encl. No. 118! 
American Tel & Tel Co. $8.182. —enel. No. 
121 


Transferred to the personal account of Mr. Edward 
von der Heydt: 


1946 100 shs. 
1946 200 shs. 
1946 200 shs. 
1946 200 shs. 
1946 200 shs. 
1946 100 shs. 
1946 200 shs. 


American Can Company Encl. No. 141 
American Tobacco Company Encl. No. 141 
General Electric Company Encl. No. 141 
General Motors Company Encl. No. 141 
Sears, Roebuck Co. Encl. No. 141 | 
Union Pacifie RR. Encl. No. 141 

F. W. Woolworth Co. Encl. No. 141 | 


Worthless have become: 
10 shs. National Electric Power Co. $7.—pref. 


Entries 


Purchases 
1946 200 shs. 


General Motors Corp. Encl. No. 108/09 
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1946 200 shs. Sears, Roebuck & Co. Encl. No. 108/110 

Received as stock dividends on shares North American 
Company: 

1941 8 units Washington Ry. 

1941/43 48 shs. Detroit Edison Company 
1943/47 46 shs. Pacific Gas & Electric Co. 
1947 42 shs. Potomac Electric Power Co. 
1947 53 shs. Wisconsin Electric Power Co. 

adc) For that last period from March 5, 1947, up to 
the present time the extracts of account of the Bank are 
to hand until April 20, 1949 (Enclosures No. 130 and No. 
142-148). 

The Bank has not yet made out in 1949 an extract for 
the deposit account. However, the changes on the de- 
posit account are insignificant. There are only the fol- 
lowing entries to be reported: 

1949 June 15 Subscription $1000.—314% American Tel & 
Tel Co. Debentures $1.00. 

1949 Sept. 1 Stock dividend 50 shs. Kansas Power & 
Light Co. 

1948 Nov. 3 Stock dividend 2 shs. Pacific Gas & Electric 
Co. 

1948 April 1 Stock dividend 6 shs. Potomac Electric 
Power Co. 

1949 June 2 Subscription 2 shs. Potomac Electric Power 
Co. $25. 

1947/48 Stock dividend 59 shs. Wisconsin Electric Power 
Co. 

1949 April 21 Subscription 1 shs. Wisconsin Electric 
Power Co. $15. 


The acquired securities were paid with proceeds of the 
values sold. As to the banking account there are no new 
capital entries since June 14, 1941, to be found. The 
entries consist of dividends and interest on securities 
and proceeds of sales of securities. Among the debits 
of the bank are to be found banking charges, charges for 
purchases of securities and various payments made in 
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U.S.A. For these payments special licenses had to be 
procured from the U.S. Treasury Department. The es- 
sential part of these payments since June 14, 1941, con- 
cern acquisitions of art objects. The movement of funds 
are recorded in the extracts of account which are to ams 
without any exception. 


III. Edward von der Heydt, Ascona. 


Deposit account and account No. FC 20711 with Guar- 
anty Trust Company of New York 15, N. Y., 140 Broad- 
way, in the name of Mr. Edward von der Heydt. | 
1. In these safekeeping account and cash account are 
in this moment the following values: | 
100 shs. American Can Company, common stock | 
240 shs. American Tobacco Company, common stock 
200 shs. General Electric Company, common stock | 
200 shs. General Motors Corp., common stock : 
200 shs. Sears, Roebuck & Co., common stock | 
200 shs. Union Pacific Railroad Co., common stock | 
200 shs. F. W. Woolworth Co., common stock 
$11.355.92 cash balance with ‘te Bank as at September 
30, 1949 which assets are still blocked, 
2. As per paragraph 4 and 6 (ad b) of the IInd! 'Part 
of this statement the above accounts were started on Sep- 
tember 11, 1946 by transferring the securities from the 
deposit aecount of Libertas S.A. (No. KC 14366) | with 
this Bank. Enclosures No. 149-155. 
Further there was transferred from the — of 
Libertas S.A. a sum of $5.000.—to a new account opened 
in the name of Mr. Edward von der Heydt i Biaclvense 
No. 156). 
Since the opening of these accounts ( ee duribeh 11, 
1946) there are only two changes in the deposit account: 
Subscription for 40 shares American Tobacco Co. com- 
mon (Enclosures No. 157/158) 

Exchange of 100 shares Union Pacific Railroad Co. with 
a par value of $100.—each in 

200 shares Union Pacific Railroad Co. with a par value 
of $50.—(Enclosure No. 159) ; 
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3. The prove that the securities were in custody with 
these bankers since long (long before June 14, 1941) is 
given by the following deposit advices for Libertas S.A. 
Oct. 29, 1936 100 shs. American Can Company, common 


stock 

Oct. 29, 1936 100 shs. American Tobacco Co., common 
stock 

Oct. 20, 1936 100 shs. American Tobacco Co., common 
stock 

Oct. 20, 1936 200 shs. General Electric Company, com- 
mon stock 

Oct. 20, 1936 100 shs. Union Pacific Railroad Co., com- 
mon stock 

Oct. 20, 1936 200 shs. F. W. Woolworth Co., common 
stock 

Purchases: 

Jan. 2, 1946 100 shs. General Motors Corp., common 
stock 

Jan. 22, 1946 100 shs. General Motors Corp., common 
stock 

Jan. 2, 1946 100 shs. Sears, Roebuck & Co., common 
stock 

Jan. 23, 1946 100 shs. Sears, Roebuck & Co., common 
stock 


The evidence given in Part II, paragraph 6, as to the 
ownership of the securities for many year before June 
14, 1941, has also to be applied to the above shares. Also 
this position was verified by the accountants of the 
Swiss Compensation Office and found in order for cer- 
tification. For the sake of completeness there is joined 
copy of the declaration 1 made by Mr. Edward von der 
Heydt on March 5, 1948 (enclosure No, 163). 

4, With regard to the turnover on the cash account 
for the time from September 1946 to August 23, 1949, 
there are given full particulars by the extracts of ac- 
count rendered by the Bank (enclosures No. 164-174). 
There are no other entries than proceeds of dividends. 
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The debits contain bank charges and the purchase price 
of 40 shares American Tobacco Co. 

5. Evidence of the shares is given in the deposit ex- 
tract as at March 12, 1948 (enclosure No. 175). 


IV. Objects of Art. 

In deposit with Buffalo Museum of Science, Humboldt 
Park, Buffalo, N. Y. 

Mr. Edward von der Heydt, Ascona (Switzerland) is 
the owner of objects of art deposited with above museum. 
Specification of these objects established by Mr. Hamelin, 
director of the museum, is joined (enclosure No. 176). 
The Buffalo Museum will be in a position to confirm the 
correctness of the specification. 

The greater part of the art objects were — by 
order of Mr. Edward von der Heydt and were paid with 
funds of Libertas S.A. to the debit of its account with 
Guaranty Trust Company. The payments effected’ are 
enumerated in Part II, paragraph 6 (ad b). The total 
of the payments effected amounts to $51.550.—. ! 

Some objects were bought prior to June 14, 1941, when 
the Embargo Decree was not yet in force. Others 
(wooden masks Switzerland) were sent in 1947 from 
Stockholm to the Buffalo Museum. 

October 31, 1949. 


DEFTS. EXHIBIT NO. 474 


Copy to Baron Dr. von der Heydt. | 
Dr. F. Charig 


United States Department of Justice 
Overseas Branch 

Ludwigstrasse 28 

Munich. - Germany 


Dear Mr. Charig: 


Miss Ch. K. Ruijgrok has informed you on July 1, 1955, 
that I was on vacation and that I would write to you in 
detail. 
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Before my departure I have received from Mrs. Huijer 
the books and documents concerning the Von der Heydt’s 
Bank. It is obvious that documents were lost during the 
war. However, many documents were saved. It is pos- 
sible to inspect the books and documents in my office. 
Will you please advise me in time of your visit. 

That the books and records do not contain anything 
of interest to you is a question in itself. 

Sincerely, 

(sgn) G. Russel 

G. Russel 

DEFTS. EXHIBIT NO. 48A 
(Translation) 
Prof. MR G. M. G. H. ROUSSEL 
Amsterdam, March 27, 1956 
GR/GB/2 


Dr. F. Charig 
United States Department of Justice, 


Overseas Branch, 
28 Ludwigstrasse, 
Munich, Germany. 
Dear Dr. Charig: 

Today I cabled to Lexgramos (Dr. Moskovitz in New 
York) as follows: ‘‘I confirm that I shall make records 
available. Russel.’’ 

Until now I have received no guaranty from Baron 
von der Heydt nor from Dr. Gutstein. I wrote Baron 
von der Heydt that I do not wish to talk to Dr. Gutstein 
any more altogether because he acted towards me in a 
manner which is not customary between attorneys. 

Inasmuch as Dr. Moskovitz has today again urgently 
requested me to produce the books for examination, 
because otherwise he would lose the lawsuit (of which 
I am not convinced), I gave him the assurance that I 
shall make available all books and the correspondence 
which are in my possession. 

The whole matter is very unpleasant for me. I called 
Baron von der Heydt again today and every time he tells 
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me that I have to adjust the matter with Dr. Gutstein. 
However, Dr. Gutstein has always refused to discuss the 
matter with me. 

You may have the books ete. picked up at my office. 
The accountant, Mr. Brandhof, may examine the books i in 
his office. It is not possible that the examination takes 
place in my office because my room must remain available 
for conferences. ; 

I shall be absent after Easter on vacations for about 
16 days. Would you please advise whether and when you 
and Mr. Brandhof will cause the books and the corre- 
spondence to be picked up? It is all the same to me even 
if Mr. Brandhof eats up the books. | 

Very sincerely yours, | 
(s) G. M. G. H. Russel. 


DEFTS’ EXHIBIT NO. 49 
EERSTE LIJST 
Boeken van de Administratie Von der Heydt’s Bank, 
geliquideerd op 30 December 1942. 
Grootboek 1939 
Grootboek 1940 
Grootboek 1941 
Rekening Courantboek 1939 
Rekening Courantboek 1940 
Rekening Courantboek 1941/1942 
_Kasboek 28 Augustus 1937/31 December 1941 
Giroboek 1 Januari 1937/31 December 1941 
Giroboek 1 Januari 1942/31 December 1949 
Nostroboek 1 Mei 1940/30 April 1942 
si 1 Mei 1942/30 December 1942 
e 31 December 1942/30 April 1944 | 
(Int. Kunstver.) 
Vostroboek 1 Mei 1940/30 April 1941 ! 
“ 1 Mei 1941/30 April 1942 
“ 1 Mei 1942/30 December 1942 ! 
31 December 1942/30 April 1944 | 
(Int. Kunstver.) 
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Afsluitjournaal 1937, 1938, 1939, 1940 en 1941 
Effectennotaboek 15 Mei 1936 t/m 5 Maart 1940 
Deviezen-journaal 1939 


"s 1940 
66 73 1941 
rT 3 73 1942/43 


Boeken en bescheiden Von der Heydt’s Bank 
(geliquideerd 30 December 1942). 
Tweede lust: 
Grootboek 1942 
Balansboek 1938 t/m 1942 (1943 t/m 1944 Int. Kunstver- 
eniging) 
Balansboek 1921 t/m 1942 (1943 t/m 1945 Int. Kunstver- 
eniging) 
Maandbalansboek 1 October 1938 t/m 31 Mei 1943 
Afsluitjournaal 30 Juni 1942 t/m 30 December 1942 
(31 December 1942 t/m 31 December 1947 
Internationale Kunstvereniging) 
Kasboek 1942 (1943 t/m 1949 Int. Kunstvereniging) 
Deviezenboek 1943 t/m 1947 (Internationale Kunstveren- 
iging) 
Nostro/Vostroboek 1 Mei 1944 t/m 31 December 1945 
Rekening-courantboek 1943 t/m 1945 (Int. Kunstverenig- 
ing) 
Map met nota’s August Thyssen Bank Berlin van 
1 Januari 1930 t/m Dec. 1936 (366 blades) 
Map met bescheiden inz. geblokkeerde Markenbelasting 
(93 blades) 
Map met briefwisseling Baron von der Heydt betreffende 
Inac (183 blades) 
Map met correspondentie Baron von der Heydt/Huyer 
(590 blades) 
I acknowledge having received the above listed books 
and folders (containing the number of sheets indicated) 
at the offices of Prof. Russel. 


/s/ Gerard F. Charig 
April 3, 1956 
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The above books and folders were turned over to Mr. 
G. Charig. The count is correct. 


April 3, 1956 
The above documents were returned April 11, 1956 
Ch. K. Ruijgrok 


DEFTS. EXHIBIT NO. 50 ! 
Amsterdam, April 6, 1956. 
Prof. Mr. G.M.G.H. Russel, 
Leidsegracht 13-15, ; 
A-M-S-T-E-R-D-A-M 
Re: Eduard von der Heydt v. Brownell 
Dear Prof. Russel, 


In confirmation of the telephone conversation witch I 
just had with you, please be advised as follows: 

Mr. Brandhof and I are conducting the examination of 
the 29 books and four folders of correspondence and 
papers which your partner Dr. Ruijgrok delivered on 
April 3, 1956 and for which a receipt was signed by me. 

It is noted that the four folders of correspondence and 
papers turned over to me constitute only a small part of 
“all . . . records, correspondence or other documents 

. .”? referred to in items 1, 2 and 3 of the Court Order 
of the Honorable E. Pas. the verbatim text of which 
you have. 

Here is a list of some of the material missing: 

All correspondence with the clients and depositors of 
N.V. von der Heydt’s Bank and N.V. Internationale Kun- 
stvereniging ; 

All correspondence with other banks, such as setetee 
damsche Bank, Twentsche Bank, the August Thyssen 
Bank Berlin after 1930, the Niederrheinische Bank Wesel, 
the Swiss Banks and others; 

All correspondence with Dutch authorities with sare, 
ence to the destruction of the buildings in Zandvoort; 

The minute books of the corporations, the Price-Water- 
house reports, the ‘‘Depot-boek’’ listing the securities 


I 


| 
' 
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held in custody on behalf of clients, and all vouchers, 
receipts and statements supporting the ledger entries. 

Regarding the four folders delivered to me it is noted 
that a number of letters from Baron von der Heydt to 
Mr. Huyer are not in the folders, and all letters or 
copies of letters from Mr. Huyer to Baron von der Heydt 
between October 1941 and August 1944 are missing. 

It is respectfully requested that you please take all 
appropriate steps as expeditiously as possible to obtain 
and produce the missing material. 

Much of it may be at the home of Mrs. Huyer, Zand- 
voort. 

Inasmuch as a hearing as to the sufficiency and com- 
pleteness of the production of books and records is to 
be held in the Court at Washington, D.C., on Monday 
morning, April 9, 1956, your prompt answer is of great 
importance and will be appreciated. I can be reached at 
the American Hotel, Amsterdam, or at the offices of J. 
Kraayenhof, 18 Tesselschadestraat, telephone 83611. 

Very respectfully yours, 
/s/ Gerard F. Charig 
Gerard F. Charig 
Attorney. 

P.S. I also repeat my offer to personally assist in the 

search for records at the house of Mrs. Huyer, Zandvoort. 


UNITED STATES DEPARTMENT OF JUSTICE 
OVERSEAS BRANCH 
MUNICH 2, LUDWIGSTRASSE 28 
DEFTS. EXHIBIT NO. 51 
Amsterdam, April 10, 1956 
Prof. Mr. G.M.G.H. Russel, 
Leidsegracht 13-15 
Amsterdam 


Re: Eduard von der Heydt v. Brownell. 


Dear Professor Russel, 
With reference to our visit of yesterday morning at the 
‘house of Mrs. Huyer, Zandvoort, where you were ac- 
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companied by your partner Dr. Ruijgrok and I by Mr. 
Brandhof, Accountant of the firm of Klynveld, Kraayen- 
hof & Co., Amsterdam, I should like to confirm several 
things stated yesterday so as to avoid any possTlatity of 
a misunderstanding. 

You and Mrs. Huyer and I agreed that I be ohnitival 
to search the file cabinets at Mrs. Huyer’s house.; As a 
result Mr. Brandhof and I found a considerable part, 
but only a part, of the papers dated September 1939 to 
the end of 1945 which I previously advised you were 
missing. You also permitted me to take with me for 
examination and return to you the material found by 
us yesterday. 

I repeat, however, that this visit at Mrs. Huyer’ s ere 
and the search of the file cabinets yesterday does of 
course not change the Court Order of the Hon. Hdward 
A. Tamm, U. S. District Judge, of February 8; 1956, 
which, as to items Nos. 1, 2 and 3 of the said Order, 
directs plaintiff Von der Heydt to produce all documents 
listed therein, and which further directs that the said 
documents be produced at the office of plaintiff Von der 
Heydt’s attorney, Woodward Building, Washington D. C. 
or at such other place as may be agreed by the parties 
or, at plaintiff Von der Heydt’s option, at the office of 
Prof. George M. G. H. Russel, Amsterdam. As to the 
documents and papers still missing plaintiff Von der 
Heydt remains fully charged with the duties imposed 
by the Court Order. I also should like to repeat that in 
searching the file cabinets I did not assume the responsi- 
bility of finding every pertinent document in Mrs. Huyer’ $ 
possession or control, in fact I have no such a aac 
bility. 

Here is a list of some of the material for the Ei 
1939 through 1945 still missing: 

Correspondence with Mr. von Stohrer and Me. von 
Stumm ; | 
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All correspondence with August Thyssen Bank Berlin 
except for four pages; 

Correspondence with the Twentsche Bank; 

The minute books of the corporations; 

The Depotboek; a journal identified as ‘‘VM’’ in the 
Rekening Courant-Books 1939 and 1940; 

All receipts and vouchers supporting the Kasboek for 
1939 and 1940; 

Nostro and Vostro books up to May 1940; 

All correspondence between Baron Von der Heydt and 
Mr. Huyer between September 1, 1939 and June 7, 1940; 

All letters or copies of letters from Mr. Huyer to Baron 
Von der Heydt between October 1940 and August 1944; 

Approximately 68 letters from Baron Von der Heydt 
to Mr. Huyer between June 17, 1940 and January 13, 
1945, and all letters of Baron Von der Heydt for 1945 
except one dated January 13, 1945. 

It is my intention to return to you all books and papers 
delivered to me on April 3 and April 9, 1956, possibly 
as early as the afternoon of April 11, 1956. I should 
appreciate if at that time, or sooner, you could advise 
me whether there is a reasonable expectation that any 
of the material listed above as missing, will be produced 
at Amsterdam within the near future. If not, I should 
like to return to Munich where I have other pressing 
duties to perform. 

Very respectfully yours 
Gerard F. Charig 
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DEFTS. EXHIBIT NO. 52 
PROF. MR. G.M.G.H. RUSSEL 
BELASTINGCONSULENT 
KANTOOR: LEIDSEGRACHT 13-15 
TELEFOON 34779-30544 
POSTGIRO 277354 


AMSTERDAM, April 11, 1956. 
PRIVE: WILLEMSPARKWEG 205 
TELEFOON 26609 

GR/Wi/4 


Mr. Gerard F. Charig, 
c/o American Hotel, 
Amsterdam C. 

Dear Mr. Charig, 

With reference to your letter of April 10, 1956, which 
you had delivered to me yesterday at aprox. 17. 45 hours 
at my office, I am herewith advising you of my viewpoint. 

My view is that the Hon. Edward A. Tamm, U.S. Dis- 
trict Judge, who gave the Court Order mentioned by you 
(which was never shown to me) has the same mentality 
as the Dutch Judge and the same mentality as the J udges 
in all civilised European countries. 

When I write ‘‘civilised European countries’’ I mean 
those countries which have an independent jurisdiction. 
If a Judge from such a civilised country gives a: Court 
Order that someone must produce certain books and doeu- 
ments, aS you mean in your letter by items nos. 1, 2 and 
3 of the said Order of the Hon. Edward A. Tamm, then 
the Judge, in this case the Hon. Edward A. Tamm, can 
only mean those books and documents which that person, 
in this case Baron von der Heydt personally or enngh 
his proxy, is able to produce. 

No Judge will command something of which he ees 
that it is impossible because every Judge will take ‘force 
majeur’’ into consideration. 

One may not assume therefore that the Hon. Edward 
A. Tamm ordered that the plaintiff Von der Heydt ator 
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his proxy must produce books and documents which do 
not exist any longer, or which he has not been able to 
find anywhere. 

The principle ‘‘necessity has no law’’ is also known 
in the U.S.A. 

If you consequently mean to say that the Hon. Edward 
A. Tamm has ordered to produce books and documents 
which do not exist, i.e. books and documents which have 
existed but which are lost through superior forces and 
which are nowhere to be found in any case, this state- 
ment can not be right. 

U must repudiate implicitly your statement: ‘‘As to 
the documents ‘‘and papers still missing plaintiff Von der 
Heydt remains fully ‘‘charged with the duties imposed 
by the Court Order’’, as unjust. 


PROF. MR. G.M.G.H. RUSSEL 


BLAD NO. 2 D.D. April 11, 1956. 
Mr. Gerard F. Charig, Amsterdam. 


It appears to me that the Hon. Edward A. Tamm will 
take into account bona fides. You, on the contrary, do 
not do so in your letter although in good faith. You 
and Mr. Brandhof have inspected all cupboards and cab- 
inets at the office of the Internationale Kunstvereniging. 
It is practically impossible that any book or document 
of any importance is left behind or overlooked concern- 
ing the period September 1939 until January 1946. 

Nevertheless I will again on one of the following days 
search very exactly in these cupboards and cabinets at 
Zandvoort, and forward you any possible document which 
I still might find, although a few letters which I might 
find cannot have any influence on the case. 

Anyhow I shall inform you as soon as possible. 

Very sincerely yours, 


G. Russel. 
Received April 13, 1956, Overseas Branch. 
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DEFTS. EXHIBIT NO. 534 
Professor G. M. G. H. Russel, 
Tax Consultant | 
[letterhead] ; 

Office: 13-15 Leidsegracht 
Private address: 205 Willemsparkweg, 
Amsterdam 
April 17, 1956 

Dear Mr. Charig, 


I forgot to advise you that we shall bring von the 
papers which we have found. It would be possible to do 
so immediately; otherwise I shall be prevented owing 
to my lectures and meetings. There is a great deal of 
correspondence in German among the papers. If you 
telephone me (telephone number 726609 Amsterdam) on 
Thursday, April 19, after 8:15 p.m., I shall be at home. 


Yours very truly, 


(s) G. Fuss 
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DEFTS. EXHIBIT NO. 55 ! 
EXCERPT | 
Date: May aL, 1955 
To : Mr. Harold Lee, Chief 
Overseas Branch, Department of J ustice 


From : Gerard F. Charig, Attorney 
Overseas Branch, Department of J ustice, 
Munich, Germany | 
Subject: Eduard von der Heydt v. Brownell 


In the afternoon of May 20 I called upon Mr. Huyer’s 
widow, Margaretha B. M. Huyer, nee van Rijnberk (born 
at Zandvoort on February 4, 1908), at 96 Brederodestraat, 
Zandvoort, where she resides with her son Jan (born at 
Zandvoort in 1930), who, however, was not present at 
this meeting as he is employed with an Amsterdam ex- 
port firm. Throughout the interview Mrs. Huyer, who 
professed willingness to cooperate, pointed out that her 
husband died suddenly and that she was seriously handi- 
capped by the fact that she never took more than a 
cesual interest in his business affairs and consequently 
knew very little about them. Her husband had been in 
von der Heydt’s employ from 1936 until his death and 
had derived his only income from this employment, the 
amount having been sufficient to permit them to live 
comfortably, though modestly. His duties occupied him 
for only a few hours daily, the balance of the time being 
devoted to sailing, sports and other pursuits. After her 
husband’s death von der Heydt agreed to continue pay- 
ing a salary to the widow, upon which she relies to 
defray her living expenses. With the help of her son, 
who has some business and bookkeeping experience, she 
manages to take care of Mr. von der Heydt’s affairs in 
Holland. Mrs. Huyer stated that she knew nothing of 
the business transacted by the N.V. von der Heydt’s 
Bank, except that she vaguely recalls that von der Heydt 
had been catering to wealthy German clients, including 





928 A 


the Ex-Kaiser, but that the German foreign currency 
legislation forced these clients, in the course of the 
1930’ies, to gradually return their assets to Germany thus 
terminating the bank’s usefulness for all practical pur- 
poses. She had heard of some business relations with 
the August-Thyssen-Bank, Berlin, but denied any knowl- 
edge of transmittals being carried out at the request of 
Thyba in 1939 and 1940. She never heard of any dif- 
fieulty the bank may have had with the German occupa- 
tion authorities, or with Dutch authorities, and does not 
believe that the liquidation of the bank was the result 
of any German or Dutch pressure. She recalled that 
from about 1936 until the bank was liquidated her hus- 
band had been authorized by von der Heydt to make 
withdrawals and otherwise represent him at the Bank 
voor Handel en Scheepvart, Rotterdam, De Twentsche 
Bank, Zandvoort, and the Nederlandse Bank, Amsterdam. 
She claimed not to know precisely in which way the 
assets and liabilities of the von der Heydt’s Bank were 
disposed of upon liquidation, but believes they were trans- 
ferred to the Internationale Kunstvereeniging. She stated 
that she knows definitely that the Kunstvereeniging owns 
three pieces of property in Wesel, Germany, which are 
being administered by the Niederrheinische Bank, Wesel, 
no income having been received from these properties 
since their war-time destruction in 1945. Before the 1942 
liquidation of the bank these properties had been owned 
by the von der Heydt’s Bank. She exhibited to me a 
May 10, 1955 communication from the Niederrheinische 
Bank, Wesel, informing her that the account of Kunst- 
vereeniging, No. 9008, has a present balance of DM 
889.86. She admitted that she had Prokura (authority 
to sign for and act on behalf of a company) in Kunst- 
vereeniging and that she has had such Prokura since 
about 1947, but that she had not performed any signifi- 
cant acts under it prior to her husband’s death. 

Mrs. Huyer stated that Kunstvereeniging is not now, 
and to her knowledge has never been, an organization 
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conducting business in the conventional meaning of the 
term but is an entity principally engaged in the care and 
preservation of von der Heydt’s art treasures in) Hol- 
land. The museums where these art objects are being 
kept allegedly do not pay any rental or other fees and 
von der Heydt always incurred expenses and taxes in 
connection with Kunstvereeniging and never made any 
profits. Subsequently she had to retract her statement 
partially, admitting that regular compensation payments 
are being received from the Dutch Government on ac- 
count of the destruction of von der Heydt’s property in 
Zandvoort, and that prior to the destruction of the 
Wesel property income was received from there, too. 

Mrs. Huyer explained that von der Heydt’s property 
at Zandvoort located at 12, 14, 16 Strandweg, later re- 
numbered 14, 16 Strandweg, with the rear entrance at 
2-4 Vuurtorenpad, was one piece of property referred 
to as ‘‘Muluru’’ combining a restaurant, the museum, two 
or three rooms for the bank, and several rooms for the 
use of Baron von der Heydt whenever he visited Zand- 
voort. She stated that, while the restaurant was rented 
to a concessionaire, the museum and the bank were not 
open to the public. The bank employees consisted of 
Mrs. Huyer, Miss Peetz, who subsequently married a Mr. 
Schunk, as well as Mrs. Holtheyer. Her husband, Johann 
Diedrich Holtheyer, allegedly committed suicide in 1936 
in mental derangement. Mrs. Holtheyer reportedly died 
around the end of World War II. 

Mrs. Huyer stated that the order for the evacuation 
of von der Heydt’s property and its subsequent destruc- 
tion was not a puniitve measure against him but was 
part of the German defense scheme, under which eventu- 
ally all houses near the ocean front, to a depth of three 
blocks, were razed and under which most of the inhabi- 
tants of Zandvoort, with the exception of some Nazi 
collaborators, were forced to leave the city. In connec- 
tion with these measures Mr. and Mrs. Huyer left Zand- 
voort at the end of 1942 and for the balance of the war 
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stayed at Naarde-Bussum, where Mr. Huyer continued 
looking after von der Heydt’s interests. When the 
order for the evacuation of the seashore properties was 
issued about May 1942, giving occupants three days to 
vacate, Mr. Huyer arranged with the forwarding firm 
De Gruyter, Trans van Nierisstraat, Amsterdam, to pick 
up all art treasures and other valuable and important 
objects and keep them in storage at Amsterdam. At 
the same time, or shortly thereafter, two large Amster- 
dam museums, the Rijksmuseum and the Stedeligk Mu- 
seum, agreed to shelter the bulk of the art objects. The 
art treasures are said to be still at those museums, and, 
as far as Mrs. Huyer knows, von der Heydt intends to 
bequeath them to those museums upon his death. To 
keep inventory of and to periodically inspect these ob- 
jects is one of the main functions of the management of 
Kunstvereeniging. 

Mrs. Huyer stated that between 1936 and the outbreak 
of the war von der Heydt would visit Zandvoort several 
times during the year, mainly in the summer time. She 
claims that she knows of only one visit in Holland dur- 
ing the time of the German occupation, when he spent 
three days in Amsterdam in June 1942. On that occa- 
sion he visited the Huyer residence for a few hours one 
afternoon and accepted her invitation for tea. She stated 
that if he was in Holland on other occasions, which she 
does not recall any more, he did not come to her house 
but must have conferred with her husband elsewhere. 
She asserted that she and her husband visited von der 
Heydt in Ascona about 1947 and that she has not seen 
von der Heydt since her husband’s death nor has he 
communicated with her at all in the matter of his law- 
suit against the Attorney General. 

* * * I directed my attention to the six file cabinets, 
the safe, desk and closet in the office where our conver- 
sation took place. She admitted that they were filled 
with papers her husband had been keeping in his custody, 








931 A 


but insisted that she does not know very well how they 
are organized nor precisely what they contain, She 
suggested that I return the following night when she 
expected her son to be present, who would be in a 
better position to explain what books and records are 
available. She expressed belief that all important rec- 
ords were removed from ‘‘Muluru”’ in its evacuation. 
Upon returning in the evening of May 21, I was ush- 


‘ered into the living room by Mrs. Huyer and her son. 


* * * He stated that he knows very little about the books 
and records which are being kept at the adjoining office. 
* * * Mrs. Huyer stated * * * that between 1936 and 
her husband’s death in 1955 von der Heydt and Mr. 'Huyer 
would communicate by mail several times weekly, with 
Huyer reporting on the state of von der Heydt’s busi- 


‘ness affairs and with von der Heydt giving his employee 


instructions. * * * For about an hour and a half both 
mother and son insisted that the books of the von der 
Heydt’s Bank for 1939 through 1942 were not around 


‘the house and that they did not know where they are 


located, and that the correspondence between von der 


-Heydt and Mr. Huyer, as well as the books of Kunst- 


vereeniging covering the war years had not been located 
either. It became apparent in the course of the con- 
versation that either Jan Huyer or someone else had 
advised Mrs. Huyer against exhibiting those books and 


‘records to me or admitting any knowledge about them. 


The Huyers insisted that they had not communicated 
with von der Heydt in any way after finding out that 
I was conducting an investigation in Holland. I was 
unwilling to acquiesce in the information given me by 
the Huyers in view of the known presence of voluminous 
books and records in the adjoining room. I requested 
that Jan Huyer make a careful search of those records 
while I was sitting in the living room. I reminded him 
that books and records of a bank could not be arbi- 
trarily destroyed but must be preserved for many years. 
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After about 20 minutes he returned to the living room 
and told his mother and me that he had found the books 
of account of the bank for all years from its organiza- 
tion until its liquidation, including the years 1939 through 
1942, and also that, as far as he could determine, all 
of the correspondence, or copies thereof, between his 
father and Baron von der Heydt, including that of the 
war years. I expressed my desire to see those books 
and that correspondence, but both mother and son ex- 
plained to me that they could not let me inspect those 
books without Baron von der Heydt’s express consent, 
that otherwise they might seriously jeopardize their posi- 
tion and possibly violate the banking laws. I felt that 
I had no choice but accept their refusal, however, I re- 
quested that I be led into the office to see for myself that 
these books and records are being kept there, without 
examining them. Jan Huyer showed me about 15 books 
which he had piled on a table, nine to ten rather heavy 
ledgers and five to six thinner books, stating that these 
are the books of account I was asking about, and, point- 
ing to the various file cabinets, the desk drawers and a 
closet, he stated that those contained the correspondence 
and other papers. 
we s s * 

In parting Mrs. Huyer stated that she will, of course, 
have to report my visit to Baron von der Heydt and that 
she is afraid that she and her son, who felt they had 
nothing to hide, may have given me more information 
than von der Heydt may have wanted them to give. * * * 

* * sd * 
Interview of Professor George M. G. Henry Russel, 
born February 22, 1891, in Holland. 

Mr. Russel was interviewed on May 24 at his office, 15 
Leidschegracht, Amsterdam, because his name was listed 
in the commercial register excerpt (see Enclosure 1 
above) as one of the two liquidators of the N.V. von 
der Heydt’s Bank, together with Mr. Huyer, and because 
Mrs. Huyer had stated that Russel is still filing tax 
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returns on behalf of Kunstvereeniging. * * * He stated 
that he had no recollection of being a liquidator of the 
bank, but that he possibly lent his name as a matter 
of formality. He denied having ever seen the books and 
records of the bank or of Kunstereeniging and asserted 
that he merely filed tax returns on the basis of figures 
furnished to him by Mr. Huyer. He believes that the 
bank had been inactive for years and remembers vaguely 
annual balance sheets showing credit balances and ac- 
counts receivable on the one hand, and debit balances on 
the other hand, without much perceptible change from 
year to year. He claims he does not know the reason 
for the liquidation of the bank, but recalls that Mr. Huyer 
requested that such steps be taken, obviously upon in- 
structions of von der Heydt. He asserts that he: knows 
of no business von der Heydt may have transacted in 
Holland, except the preservation of his art treasures. He 
seems to remember that as part of the liquidation the 
shareholders of the bank were given a claim against 
Kunstvereeniging. Mr. Russel pointed out that, in spite 
of his friendship with von der Heydt, the latter has al- 
ways been very close-mouthed and had followed the prac- 
tice of delegating various phases of his business affairs 
to various persons. Thus, the auditing and accounting 
‘work was done by the Price-Waterhouse office, 86 Konigin- 
nengracht, The Hague. Russel stated that von der Heydt 
told him he was not the owner of the shares of N.V. von 
der Heydt’s Bank and also that he was merely the 
trustee for Kunstvereeniging. Mr. Huyer, too, allegedly 
told Russel that he did not know who the true | owner 
of the bank and Kunstvereeniging was. * * * 


DEFTS. EXHIBIT NO. 56 
JAMES HILL 
DEPARTMENT JUSTICE 
ALIEN PROPERTY 
WASHINGTON DC 
VISITED RUSSELS OFFICE AMSTERDAM MARCH 
FIRST WAS NOT PERMITTED INSPECT RECORDS. 
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RUSSEL WAS ABSENT. PARTNER ADVISED RUS- 
SEL DISCUSSED MATTER LEFT NO AUTHORITY 
PERMIT INSPECTION. UPON PARTNERS RE- 
QUEST TELEPHONED RUSSEL TONIGHT. HE 
ASSERTED AS LIQIDATOR OF BANK FEELS 
LACKS PROPER AUTHORITY PERMIT EXAMINA- 
TION AND HIS EFFORTS SECURE CLARIFICA- 
TION FROM GUTSTEIN OR PLAINTIFF UNSUC- 
CESSFUL SOFAR. REQUESTED SEE ME MORN- 
ING MARCH SECOND. 
CHARIG AMERICOTEL 


Telegram sent by me at 9 p.m. March 1, 1956, from 
the main telegraph office, Amsterdam, 


G. Charig 
DEFTS. EXHIBIT NO. 57 
STAATSBEDRIJF DER PTT Words 55 
AMSTERDAM Dispatched at 


2 p.m. Local time 
at Central Telegraph 
Office, Amsterdam 
the Netherlands 
March 2, 1956 
TELEGRAM 
HILL 
DEPARTMENT JUSTICE ALIEN PROPERTY 
WASHINGTON DC 
RE HEYDT MET RUSSEL MARCH SECOND WAS 
AGAIN REFUSED INSPECTION RECORDS. RUS- 
SEL ASSERTED GUTSTEINS PLAINTIFFS RE- 
QUESTS SHOW ME RECORDS INSUFFICIENT UN- 
DER DUTCH LAW. RUSSEL COMPLAINS LACK 
COOPERATION GUTSTEIN PLAINTIFF FURNISH 
RUSSEL CLARIFICATION. RUSSEL STATED 
DOESNT KNOW WHETHER OR WHEN HE WILL 
PERMIT EXAMINATION FUTURE. AM DEPART- 
ING AMSTERDAM. 


CHARIG 





ee eee. 
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DEFTS. EXHIBIT NO. 58 ! 
‘l'elephone conversation with Prof. Russel, Amsterdam, 
on March 29, 1956, 10:30 | 

Professor, I thank you for your letter of March 27, 
and I shall come to Amsterdam as speedily as possible 
in order to inspect the books. You said in your letter 
that you are going on a vacation. If I appear on Tues- 
day afternoon will you still be there? 

I am leaving to-morrow morning, but that ddes not 
matter, Miss Ruygrogk can put all the books and the 
correspondence at your disposal You see that I am 
very angry at Dr. Gutstein, he has done things which, 
if he were a Netherlands attorney, I would file a com- 
plaint about. And the Baron I do not understand at 
all. I called him on the phone yesterday, and ‘all he 
says is: ask Dr. Gutstein, and Dr. Gutstein always says 
all kinds of things which are not correct. 

Is Moskowitz in Zurich? | 

That I don’t know, I have not heard anything. | 

So if I come on Tuesday, I shall have no difficulties? 

No, you will get all the books and you can do with 
them as you please. What time will you come? 

Not before 2:30. | 

Very well, around 2:30, Miss Ruygrogk will give you 
everything. 

If I should wish to reach you, will that be possible? 

I am first going to Bellagio on Lake Como, I shall stay 
there at the Villa Serbelloni, but after that I amj going 
to be in Lugano. Miss Buykrogk knows my address at 
any time. You may take the books with you, you know 
that. 

Mr. Brandhof is not my agent or my ee ae 
he is merely supposed to help me with the Dutch lan- 
guage. In other words he is not authorized to do any- 
thing in our behalf. By the way, how did Dr. Gutstein 
behave towards you? 
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My opinion is that he does not understand anything 
about the matter. 

May be he wants you to refuse to show me the books? 

That I do not know, I have asked him, but he has 
told me by wire to show you the books. 


DEFTS. EXHIBIT NO. 59 


Via WESTERN UNION 
HILL 
DEPARTMENT JUSTICE ALIEN PROPERTY 
WASHINGTON DC 
RE HEYDT RUSSEL ADVISES MRS HUYER STAT- 
ED SHE DELIVERED ALL DOCUMENTS HER POS- 
SESSION COVERED BY COURT ORDER UNABLE 
FIND ADDITIONAL MATERIAL IS WILLING PER- 
MIT ME INSPECT HER FILE CABINETS IN RUS- 
SEL PRESENCE. REGARDING PRICE WATER- 
HOUSE REPORTS HUYER WILLING AUTHORIZE 
PW PERMIT INSPECTION 

CHARIG 


Gerard F. Charig, Attorney 
US Dept. of Justice 
American Hotel, Amsterdam 


Dispatched at 
Western Union, Amsterdam 
at 9:40 p.m. April 6, 1956 
Afzender : 


DEFTS. EXHIBIT NO. 60 PLFS. EX. # 32 

April 6, 9:15 AM ealled Prof. Russel’s office, 34779 
pointed out in detail all that is missing. Russel said he 
gave me all he had. I said the correspondence & papers 
did exist, believe they must be in Mrs. Huyer’s place, 
requested him to obtain it. 

Russel stated Mrs. Huyer said she gave him all she 
had for the years 1939 through 1945. 

He heard something to the effect books and papers 
were destroyed. 
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I said I would be willing to go to Mrs. H. Zandvoort, 
preferrably in Russel’s presence, to look there for miss- 
ing documents. He answered that would amount to a 
search, instead, he said, he will communicate with Mrs. 
Huyer, explain to her again what I am asking for and 
get a statement from her regarding the destruction or 
non-existence of the material. | 

April 6, ’56 : 

10 am reported cable’ from 
Hill and conversation 
with Russel to Col. Lee. 
Read to Col. Lee 
draft of my proposed 
cable to Hill. 2 


DEFENDANTS’ EXHIBIT 61 ! 
April 7—called Russel’s office 9:45 AM—was kept wait- 
ing on phone then told by girl to call back 11 AM. 


DEFTS. EXHIBIT NO. 62 


COPY 

Via WESTERN UNION 
HILL : 
DEPARTMENT JUSTICE ALIEN PROPERTY 
WASHINGTON DC 
RE HEYDT INSPECTED HUYERS FILE CABINET 
TODAY FOUND PART MISSING MATERIAL. RUS- 
SELS ADVISE APRIL 6 THAT MRS. HUYER DE- 
LIVER ALL PERTINENT PAPERS HER POSSES- 
SION WAS INCORRECT. MATERIAL FOUND TO- 
DAY COULD HAVE BEEN PRODUCED WITH 
SMALL EFFORT PURSUANT COURT ORDER. 
STILL MISSING ARE ALL CORRESPONDENCE 
THYBA ALL MINUTE BOOKS, DEPOTBOOK PART 
CORRESPONDENCE BANK CUSTOMERS. RUSSEL 
MRS HUYER UNABLE EXPLAIN ABSENCE SAID 
MATERIAL. OUR EXAMINATION REVEALED NO 
REASON SUCH ABSENCE INASMUCH MANY FILES 
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APPEAR INTACT DATING BEFORE NINETEEN- 
THIRTY 
CHARIG 
Dispatched 
1515 hrs, April 9, 1956 
Afzender: Gerard F. Charig, Attorney, US Dept. of 
Justice, American Hotel, Amsterdam 


DEFTS. EXHIBIT NO. 63° 
Amsterdam 

April 11, 1956 
Mr. James D. Hill, Chief 
Litigation Section, OAP 
Gerard F. Charig, Attorney 
Department of Justice, Overseas Branch 
Eduard von der Heydt v. Brownell, 
9-21-2584 

The receipt is acknowledged of your cable of April 
'9, 1956, directed to Amsterdam, wherein you advised, 
among other things, that the hearing has been tenta- 
tively postponed until April 17. Your cable was ap- 
parently sent before you received my cable of April 9, 
reporting that a part of the missing papers was found 
at Mrs. Huyer’s house, and Colonel Lee’s cable of April 
9 advising that ‘‘Charig will complete work Amsterdam 
and depart Munich evening April 11th unless you cable 
him direct Amsterdam to remain longer.’? Inasmuch 
as no further communications from you have been re- 
ceived yesterday and today, and inasmuch as the work 
in Holland has been completed for the time being, I shall 
depart for Munich at 6:48 p.m. today. 

Attached as Enclosure A is a confirmatory copy of the 
cable sent to you yesterday, following the inspection of 
six file cabinets and one tall steel strongbox at Mrs. Hu- 
yer’s house, Zandvoort. When Mr. Brandhof and I 
arrived there at 10 am, April 9, Professor Russel, his 
partner Miss Ruijgrok and Mrs. Huyer were waiting 
in the latter’s living room. Mr. Brandhof and I were 
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ushered into the office by Mrs. Huyer. Prof. Russel 
and Miss Ruijgrok entered a few minutes later and Prof. 
Russel stated that he had never been in that office be- 
fore, only in the living room. While Prof. Russel, Miss 
Ruijgrok and Mrs. Huyer were seated, Mr. Brandhof 
and I proceeded to examine the file cabinets, each con- 
taining four drawers. All except about three or four 
drawers were filled to capacity. It quickly appeared that 
a considerable percentage of the files contained papers 
and documents covering the period from September 1, 
1939 to the end of 1945. Some of those files contained 
papers for long periods of years commencing well be- 
fore 1939 and ending well after 1945. The files con- 
taining documents covered by the Court Order were 
pulled and placed on the floor. Three or four stacks of 
files of about one foot each were compiled in this way 
before Mr. Brandhof and I had looked through the six 
file cabinets and the steel strongbox in about 14 to 1% 
hours. 

It would have required only a small effort on the part 
of Mrs. Huyer, or her son, or Prof. Russel or anyone 
else on plaintiff’s behalf to scan the contents of those cab- 
inets and, in accordance with the Court Order, produce 
the material Mr. Brandhof and I found within such a 
short time. Professor Russel commented that it is his 
opinion Dr. Gutstein’s indifference or recalcitrance is to 
be blamed for the fact that no organized effort was made, 
and that he felt Dr. Gutstein should have personally 
come to Holland to supervise the efforts, or that at 
Jeast he should not have avoided Prof. Russel’s attempts 
to consult him and discuss the matter with him. Mrs. 
Huyer did not furnish any adequate explanation for her 
failure to find the material in the cabinets. She asserted 
that she ‘‘repeatedly looked at them’’ but they didn’t 
seem to contain any papers for the years 1939 to 1945. 
She is, it must be remembered, receiving a salary for 
the maintenance of these files, and she claims she is 
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assisted by her son who works in a bank. In view of 
the circumstances it is apparent that Mrs. Huyer’s state- 
ment, communicated to Mr. Moskovitz, that she has been 
unable to find any additional paper was given very light- 
ly, also that Prof. Russel made no effort to check the 
facts. Russel’s and Huyer’s cable of April 7 has been 
established as incorrect. 

Neither of the file cabinets nor any of the files therein 
showed marks of damage by water, fire, dirt or other 
destructive physical force. They are in good condition 
and appear undisturbed, many files going back to the 
early 1920ies. At the end of the search the absence of 
certain files and books was mentioned, but neither Mrs. 
Huyer nor Prof. Russel were able to furnish any definite 
information concerning their absence or possible loss, 
and they merely surmised that some documents were 
lost as the result of wartime destruction. However, they 
had no firsthand knowledge of such destruction, and not 
even any definite hearsay knowledge. The documents ex- 
amined by me establish, on the contrary, that the office 
reinained undamaged. 

In order to avoid any misunderstanding concerning the 
effect of my visit at Mrs. Huyer’s house, I addressed a 
letter to Professor Russel which is enclosed as Enclo- 
sure B. 

At the end of the search the material pulled was car- 
ried into Mrs. Huyer’s living room, where the papers 
not covered by the Court Order were removed from the 
files. The files were also inspected as to contents in a 
cursory way, and a stack about 114 foot high was se- 
lected by me for further examination. There was some 
material of interest dated before 1939, such as a file of 
correspondence with Nazi leader Hermann Goering. Prof. 
Russel was asked whether he consents to an inspection 
thereof, but he declined. At about 1:15 p.m. we left 
Mrs. Huyer’s house. 

A considerable part of the material covered by the 
Court Order remains missing; it is summarized in the 
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attached letter to Professor Russel. It is noted that 
there is a certain pattern in the composition of the miss- 
ing material, in that it consists of documents recording 
transfers to German agents in 1939 and 1940, up to the 
fall of Holland, as well as all correspondence with Thyba 
throughout the war, except for 4 pages.—All material was 
returned to Prof. Bussel at 4:30 p.m. today. A further 
report will be submitted from Munich tomorrow. | 


DEFTS. EXHIBIT NO. 64 
EXCERPT ! 
April 12, 1956 
Mr. Harold Lee, Chief | 
Overseas Branch, Department of Justice | 
Gerard F. Charig, Attorney : 
Overseas Branch, Department of Justice, Munich, Ger- 
many 


Eduard von der Heydt v. Brownell | 

At the appointed time Mr. Brandhof and I déliverea 
the material to Professor Russel and Miss Ruygrok. 
Miss Ruygrok countersigned the itemized receipt in which 
I acknowledged receipt of the books on April 3, 1956, 
with the words “The above documents were returned. 
April 11, 1956. Ch. K. Ruygrok”. They also acknowl- 
edged orally that all of the papers taken by me from 
Mrs. Huyer’s house on April 9 had been duly returned. 
I had not previously signed a written receipt therefor. 

On that occasion Professor Russel made a few re- 
marks. He stated he was distressed that Mrs. Huyer had 
not previously found the records which Mr. Brandhof 
and I discovered within such a short period of time on 
April 9. He asserted that he had written to Mr. von der 
Heydt complaining about Mrs. Huyer’s failure to find 
the records. With reference to the last paragraph of my 
letter to him on April 10, wherein I requested that he 
advise me whether there is a reasonable expectation that 
any of the material listed as missing will be produced at 
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Amsterdam within the near future, he stated that he had 
no knowledge of the whereabouts of any of the records 
still missing and that he does not believe they are still 
jn existence. He said that it is his intention to go to 
Mrs. Huyer’s house again on or about Monday, April 16, 
together with Miss Ruygrok, and to make a search for 
the material still missing. He stated that he would 
notify this office in the event any further documents are 
found. He also stated that he would write a letter to 
Mr. Moskovitz expressing his views on the Court Order. 
He did not make these views very clear, but they seemed 
to boil down to his opinion that the Judge can, of course, 
only expect records to be produced which in fact exist, 
and that with proper diligence Dr. Gutstein or Mr. Mos- 
kovitz could have ascertained and notified the Judge even 
before the order to produce was issued, what books and 
records were available and what books and records did 
not exist. 
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QUESTIONS PRESENTED 


1. May an action by friendly aliens to recover prop- 
erty which had been summarily seized by the Alien 
Property Custodian be dismissed before trial for al- 
leged failure to comply with a blanket order for dis- 
covery of ali documents in the absence of an affirmative 
showing and findings that appellants failed to produce 
documents which are in existence, are material and sig- 
nificant and are in the possession, custody, or control 
of appellants and where appellants were denied access 
to reports, relating to discovery, made by the investi- 
gator of the Custodian who testified against them in the 
dismissal proceedings? 


2. Did the lower court err in denying appellants sub- 
stantially any mutual discovery, in denying even identi- 
fication by the Custodian of relevant documents in his 
possession, or discovery of the facts relating to the 
alleged contacts with employees of the German Intelli- 
gence Service upon which the Custodian bases his claim 
that appellants are enemy tainted, or access for cross- 
examination purposes to statements of such employees 
who testified for the Custodian? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,855 


Epvarp Von vez Heypt, Lipertas, §.A., and Bag S.A, 
APPELLANTS 


Vv. 


HerBertT Browne, Jz., Attorney General of the United 
States of America, and Ivy Baxer Priest, Treasurer 
of the United States of America, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT : 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, dismissing 
the appellants’ complaint (J.A. 353). Dismissal was en- 
tered not upon the merits after trial, but as a sanction 
under Rules 37(b) and (d) and 41(b) of the Federal 
Rules of Civil Procedure, on the alleged ground that 
the individual appellant, Mr. Von der Heydt, had failed 
to comply fully with a general discovery order. _ 

The action is to recover property vested as enemy- 
owned under the Trading with the Enemy Act, Act of 
October 6, 1917, Chapter 106, Sec. 1 et seq., 40 Stat. 411, 
and the acts amendatory thereto (U.S.C. Title 50, War 
and National Defense Appendix, Section 1 et seq.).: The 
lower court had jurisdiction by virtue of the provisions 
of Section 9(a) of the Act. (Par. 1 of the Complaint; 
J.A. 2). | 
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This Court has jurisdiction by virtue of U.S.C. Title 
28, Sections 1291 and 1294(1). 


STATEMENT OF THE CASE 


On August 21, 1951, the appellee Brownell, as Alien 
Property Custodian, vested the property in this action, 
which consisted, in addition to certain securities and 
funds, in large part of a collection of rare objects of 
East Asiatic art, which had been loaned by appellant 
Von der Heydt for exhibition in the United States (RB. 
1571-7). 

Appellant Von der Heydt (hereinafter referred to as 
Heydt) is a citizen and resident of Switzerland. He is 
the sole beneficial owner of appellants, Libertas S.A., a 
Luxembourg corporation and Ratio S.A., a Swiss cor- 
poration. Appellants are the sole and beneficial owners 
of the vested property (J.A. 18). Heydt, now 74 years 
old, is a world famous authority on and collector of 
Asiatic art, who retired from his occupation of banking 
many years ago (J.A. 92). 

The sole substantive issue in the case is whether ap- 
pellants are enemies or enemy tainted within the mean- 
ing of the Trading with the Enemy Act. The Custodian 
claims that Heydt acted during the war as an inter- 
mediary of the German Intelligence Service (Abwehr) 
in knowingly effecting remittances to its agents. Shortly 
before the war, the German Intelligence Service estab- 
lished an account with the August Thyssen Bank in 
Berlin. For a number of years before the fall of Hol- 
land in 1940, the Thyssen Bank had done business with 
and maintained accounts with Vonderheydt’s Rank N.V., 
a Dutch bank beneficially owned by Heydt. (n instruc- 
tions of the Thyssen Bank, Vonderheydt’s Bank N.V. 
transmitted funds for the account of the Thyssen Bank 
to persons designated by the Thyssen Bank, who the 
Custodian claims were, and were known by Heydt to 
have been, agents of the German Intelligence Service. 
After Holland was occupied by the Germans, the Thyssen 
Bank sent certain funds to Heydt in Switzerland where 
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he had for many years resided. He held such funds in 
trust for the Thyssen Bank in an account with the Union 
Bank of Switzerland and when the Thyssen Bank sent 
him instructions as to remittance or disposition of the 
funds, he gave the Swiss Bank appropriate instructions 
(J.A. 52-63). 

The foregoing facts as to the accounts and remittances 
are and always have been substantially undisputed and 
much of the information involved was made available, 
before suit was instituted, by counsel for appellants to 
the Custodian. The only real substantive issue is whether 
Heydt knew that the source of the funds was (if it was) 
the German Intelligence Service and that the ultimate 
recipients of the remittances were (if they were) Ger- 
man agents (J.A. 20). | 

The issue here relates solely to discovery proceedings. 


DISCOVERY BY APPELLANTS 


Appellants had noticed the deposition of the Custo- 
dian, Brownell, but by stipulation one of his subordinates 
appeared and testified in his stead (J.A. 6). He  testi- 
fied that representatives of the Office of Alien Property, 
Department of Justice, had interrogated and obtained 
statements from a number of former employees of the 
German Intelligence Service with respect to their con- 
tacts and dealings with Heydt (J.A. 21). The deposi- 
tions of virtually all of these employees had been noticed 
by appellees and were scheduled to be taken (J.A. 34). 
The Custodian refused, nevertheless, to produce or re- 
veal the substance of these statements; or to describe the 
nature and extent of the alleged contacts; or even to 
identify the documents in his possession or control, which 
contained evidence relating to the alleged activities of 
Heyadt in connection with the German Intelligence Serv- 
ice upon which the Custodian’s basic case on the merits 
depended. (J.A. 20, 32). 

Appellants thereupon moved under F.R.C.P. 34 for the 
production and inspection of the statements (J.A. 19). 
A companion motion was made under Rule 37(a) for 
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an order requiring an answer to the questions relating 
to the nature and extent of the contacts and the identifi- 
cation of the documents (J.A. 27). The two motions were 
denied in separate orders by Judge Wilkins (J.A. 47-8). 
Holding that the written statements constituted ‘‘work 
product’? of counsel and that witnesses’ statements em- 
bodied in investigative reports were hearsay and in- 
admissable, the Court ordered that appellants be denied 
all relief except only that the Custodian furnish ap- 
pellants with the names of witnesses and the identification 
and inspection of only such documents which appellees 
intended to offer in evidence. 

Following these orders, the Custodian took the deposi- 
tions of these employees of the German Intelligence 
Service, all of whom voluntarily appeared (J.A. 74). On 
cross-examination, these witnesses were specifically in- 
structed by the Custodian to refuse to produce copies of 
their own statements previously furnished to the Custo- 
dian even where they had such copies in their possession 
at the very instant and even where the statement in- 
volved had been written, prepared, typed and signed by 
the witness without intervention of any of the Custodian’s 
own lawyers or investigators (J.A. 75-6). 

In view of the foregoing, when the Custodian moved for 
production of all the appellants’ documents and evidence 
(see infra, p. 5), appellants renewed their motion for 
production of the statements of the aforementioned wit- 
nesses and for the identification of documents containing 
relevant information (J.A. 89). 


1The question relating to identification of documents was as 
follows: 
“* * * [W]ill you identify every record or memorandum or 
statement or letter, affidavit, document, or any other writing, 
which is in your possession or under your control, or of which 
you have knowledge, which contains any evidence relating to 
the employment or the execution of employment of the plain- 
tiff by any agency or office of the German Government, in- 
cluding the Gestapo, German High Command and the Ab- 
wehr, and identify each such document by date, authorship 
and subject matter, and in any other manner which would 
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The Court once again refused the appellants any re- 
lief, this time by Judge Tamm, on the sole ground that 
Judge Wilkins’ previous order had become mE law of 
the case (J.A. 114). 


DISCOVERY BY APPELLEES 


In the first instance, appellees had propounded inter- 
rogatories seeking information concerning the activities 
of the appellants and their investments in enemy and 
enemy-occupied countries. They also sought the jidenti- 
fication and location of correspondence and other docu- 
ments (J.A. 7-17). After the interrogatories were served, 
it was stipulated that the correspondence and other docu- 
ments could be described by reference to ‘‘titles or num- 
bers of the jackets, folders, or books or similar markings” 
(J.A. 373). | 


Heydt answered inter alia that he had files relating to 
five corporations and four individuals listed in the inter- 
rogatories and gave the titles of ten folders in, which 
the material was filed (J.A. 354-8). Some two months 
later, the appellees filed a motion under Rule 34 directed 
only to appellant Heydt for blanket production (J.A. 49). 

The motion sought production not only of documents 
which were actually in Heydt’s possession, including the 
folders listed by him in his answer to the interrogatories, 
but also of all of the records for the years 1939 to 1945 
of two Dutch corporations beneficially owned by Heydt, 
one of which was dissolved in 1942. Moreover, the mo- 
tion sought production of the records of two Swiss and 
one German bank none of which were under appellants’ 
control and in none of which they had any interest.* 





serve to distinguish it from any other document or writing? : 
(J.A. 90). 


2 Appellants also moved for an order under Rule 37 Se 
Heydt to answer that part of Interrogatory No. 23 previously 
served upon him, reading as follows: 

“If any of the documents are no longer in plaintiff Eduard 
von der Heydt’s possession, custody or control because of 


| 
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Production was opposed on the ground that discovery 
was not a one-way street; that Judge Wilkins’ order lim- 
iting appellants’ discovery to documents which appellees 
intended to offer in evidence was equally applicable to 
and controlled the appellees’ motion for discovery; that 
in any event the documents desired were not designated 
with sufficient particularity; that there was no showing 
of relevancy; and that good cause had not been shown 
for such wide-sweeping production. Heydt freely ad- 
mitted control of the two Dutch corporations, but pointed 
out that difficulties might nevertheless occur in the pro- 
duction of their records because they were in the physical 
possession of Dutch nationals in Holland who were sub- 
ject to prescriptions of Dutch law with respect to pro- 
duction. As to the German and Swiss banks, Heydt of 
course made it clear that he had no control over them 
and agreed to consent to the production of their records 
and affirmatively to request their cooperation in making 
production (J.A. 73-91). (Such cooperation was in fact 
requested by Heydt and obtained from the banks.) 

On January 22, 1956, the Court (Judge Tamm) filed a 
memorandum opinion denying appellants’ cross motion 
for mutual discovery (supra, p. 4) and granting ap- 
pellees’ motion for blanket discovery. Judge Tamm held 
that the motions before him ‘‘relate substantially to the 
matters previously passed upon by Judge Wilkins’’ and 
‘“‘that the rulings of Judge Wilkins became the law of 
the case and must govern all discovery proceedings to 
which those orders relate.” The Court stated: ‘‘The or- 
ders of Judge Wilkins are the law of the case. Plain- 
tiffs’ motion is denied and the defendants’ motion is 
granted.’”? (J.A. 114116). 

A motion for reargument was denied (J.A. 116) and 
a formal order was signed on February 8, 1956, requir- 


loss or destruction, state when and how such loss or de- 
struction occurred.” 
on the ground that Heydt’s original answer to this question (J.A. 
358) was deemed to be incomplete. 





? 


? 
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ing Heydt to make production by February 27, 1956, and 
to answer the interrogatory by February 15, 1956. Pro- 
duction was to be made in Washington, or such’ other 
places as might be agreed upon, with the option given to 
Heydt to produce the Dutch documents in Amsterdam and 
the German documents in Munich. (J.A. 119-124). 


THE PRODUCTION ORDER 


The blanket and one-sided order may be divided into 
five parts: - 


A. Documents In The Netherlands (Items 1-3 or 
The Order; J.A. 120-1) 


Heydt was required to produce all the att from 
September 1, 1939, to and including 1945 of Vonder- 
heydt’s Bank N.V., hereinafter called the Bank, and In- 
ternationale Kuntsvereenigeng N.V., hereinafter called 
the Art Society. He was also required to produce all 
records for the same period in the possession of a Mrs. 
Margareta B. M. Huyer or Prof. M. G. Russel relating 
to the two corporations or to any other business etivi- 
ties of Heydt. 

The Bank, which had been liquidated in 1942, had been 
a small private Dutch banking institution with two em- 
ployees, one of whom was a Mr. Huyer, the husband of 
Mrs. Huyer (J.A. 407). Its stock was owned by Heydt 
(J.A. 450). On liquidation in 1942, its remaining assets 
were transferred to the Art Society (J.A. 441, 595-6). 
The liquidators were Prof. Russel and Mr. Huyer (J.A. 
450, 597). Prof. Russel was a Professor of tax law and 
acted as a tax consultant to Heydt. Prior to the liqui- 
dation, he had nothing to do with the Bank (J.A.i 624). 
Mr. Huyer was the active liquidator while Prof. Russel 
dealt only with the fiscal phases (J.A. 556). 

The Art Society is a Dutch corporation whose! stock 
is wholly owned by Heydt (J.A. 444, 596). It engaged 
chiefly in activities relating to Heydt’s art collection 
(J.A. 454). Its sole employee until his death in January 
1955 was Mr. Huyer. Thereafter, his widow, Mrs. Huyer, 
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replaced him (J.A. 416). Mrs. Huyer was a housewife 
and had not carried on any activities for the Bank (J.A. 
407, 766-7). Prof. Russel periodically prepared the tax 
declarations of the Art Society (J.A. 621). 

The records of both companies originally were kept 
at the offices of the Bank in Zandvoort (J.A. 406). When 
the Bank premises were destroyed by the Germans in 
1942, the records were moved to the Huyer home in 
Zandvoort (J.A. 406). When he was forced to leave his 
home, the records were moved to his home in Bussum 
(J.A. 406). Apparently, some of the records had also 
been taken to Amsterdam and Helversum (J.A. 850). 
At the end of the war Mr. Huyer returned to Zandvoort 
(J.A. 407). An office was established in his home for 
the Art Society and the records of the two companies 
were kept in that office (J.A. 407). 

In June 1955 some of the records of the Bank were 
delivered to Prof. Russel, the surviving liquidator (J.A. 
600, 628). The remaining records, together with those 
of the Art Society, remained with Mrs. Huyer (J.A. 606). 


B. Documents Located in Germany (Item 4; J.A. 121) 


Heydt was required to produce all documents in the 
possession of the Niederrheinsche Bank, Wesel, Germany, 
covering the period from September 1, 1939, to and in- 
cluding 1945 and relating to any dealings between it and 
Heydt, the Bank and/or the Art Society. 

The Niederrheinsche Bank is a German bank (J.A. 58). 
It is not owned or controlled by Heydt. The relation- 
ship is the usual one of customer and bank (J.A. 59, 85). 


C. Heydt’s Personal Files (Items 5-6; J.A. 121-2) 


Heydt was required to produce all correspondence and 
other records for the period from September 1, 1939, to 
and including 1945, with or relating to five corporations 
and all correspondence since September 1, 1939, with 
four individuals, including all documents filed in the ten 
folders listed by him in his answers to the interroga- 
tories. 
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D. Files Of Swiss Banks (Items 7-8; J.A. 122-3) 


Heydt was also directed to produce all documents cov- 
ering the period from September 1, 1939, to and includ- 
ing 1945, in the possession of Fides Union Fiduciaire, 
Zurich, Switzerland, relating to the appellants or to their 
property in Germany, the Netherlands, Norway,  Den- 
mark, Italy, Luxembourg and Switzerland. Likewise, he 
was required to produce all documents, for the same pe- 
riod, in the possession of the Union Bank of Switzerland, 
relating to any accounts maintained with it or its branches 
in the name of any of the appellants or relating to any 
property held by Heydt. 

Fides Union Fiduciaire, hereinafter referred be as 
Fides, is a subsidiary of Credit Suisse, one of the’ prin- 
cipal Swiss banks, and carried on trust or agency oper- 
ations (J.A. 382, 542). Practically all of Heydt’s invest- 
ments were in the name of his holding company, Ratio 
S.A. and were administered by Fides (J.A. 382, 405, 540, 
676). An officer of Fides, a Mr. Meyer, also acted as an 
officer of Ratio S.A. (J.A. 406, 5438, 684). | 

The Union Bank of Switzerland i is also one of the lead- 
ing Swiss banks with branches throughout Switzerland 
(J.A. 484). Heydt maintained a custodian account with 
the branch at Locarno and other accounts with the main 
branch at Zurich (J.A. 484). The relationship was the 
ordinary one of bank and depositor (J.A. 484-5). | 


E. Answer to Part of Interrogatory No. 23 (J.A. 123-4) 


Heydt was ordered to answer on or before February 
16, 1956, that portion of Interrogatory No. 23 relating 
to loss or destruction of records (see supra, p. 5 fn. 2). 


THE MOTIONS TO DISMISS 


On March 7, 1956, the appellees filed a motion to dis- 
miss the complaint of all the appellants on the ground 
that Heydt had failed to make discovery as required by 
the order of February 8, 1956 (J.A. 124). At a hearing 
on March 23, 1956, the Court stated it would grant the 


i 
| 
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motion for dismissal (J.A. 142). However, when it was 
made clear that Heydt had been critically ill with pneu- 
monia for a month and that every effort was being made 
to comply with the order, the Court filed a memorandum 
opinion vacating its order of dismissal and providing that 
discovery be completed by July 1, 1956 (J.A. 209). 

On August 28, 1956, appellees again filed a motion for 
an order dismissing the complaint of all the appellants 
for failure to make discovery (J.A. 214). Counter-affi- 
davits were filed by Heydt that discovery had been made 
(J.A. 275, 346). The Court filed a memorandum opinion 
that it could not rule upon the motion on the basis of 
affidavits and returned the motion to the Motions Com- 
missioner with instructions that it be calendared for hear- 
ing with testimony (J.A. 352). 


THE HEARING 


At the outset, the Court upon motion of appellees 
ruled that the appellants had the burden of establishing 
that Heydt had made full production of all the docu- 
ments called for by the production order (J.A. 379). The 
Court also ruled that it was not concerned with any 
question of the relevancy or materiality of missing docu- 
ments; that Judge Tamm had ordered the production of 
all documents; and that this order was the law of the 
ease and must be adhered to (J.A. 507). 

Heydt, his secretary, Miss Hoffstetter, and Prof. Rus- 
sel testified in person. A Mr. Charig, an attorney-inves- 
tigator for the Custodian’s Office, also testified in person. 
Other evidence was introduced in affidavit form. The 
Court refused to require the production of or to permit 
appellants to inspect the reports filed with the Custodian 
by Mr. Charig relating to his investigation and activi- 
ties in connection with the production and examination 
of the records of the Dutch corporations pursuant to the 
discovery order here involved, although he testified at 
great length concerning the same. The facts with refer- 
ence thereto are set forth in the Argument (p. 43, 
infra). 
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A. Initial Steps to Produce 


As soon as Heydt was advised of the issuance of the 
production order,* he immediately authorized Prof. Rus- 
sel by telegram and letter to make full production of the 
Dutch records (J.A. 382-3, 832, 846-8). He also sent spe- 
cial delivery letters to the Niederrheinsche Bank, Fides 
and the Union Bank waiving all claims to secrecy and 
consenting to the production of their records (J,A. 382- 
3, 406). He further prepared and sent to his Swiss coun- 
sel, Dr. Gutstein, a draft of an answer to i 
No. 23 (J.A. 208-9). 

The following day Heydt became ill and devaiened 
penumonia. He was bedridden for over a month, under 
the constant care of a nurse, and was unable to see visi- 
tors or attend to his affairs (J.A. 208, 383, 563-4, 589). 
During his illness, the production of his personal files 
was suspended (J.A. 564). His illness affected is mem- 
ory (J. A. 421, 433). 


B. Production In Holland (Items 1-3 Of The Order) 


Arrangements were made between Heydt’s Swiss coun- 
sel, Dr. Gutstein, and Mr. Charig, the representative of 
the Department of Justice, to inspect the Dutch records 
on March 1, 1957 (J.A. 722-3, 830). However, Prof. Rus- 
sel initially refused to produce the records of the Bank 
(Vonderheydt’s Bank N.V.) (J.A. 598, 657, 723-4). He 
was under the impression that he was being called upon 
to turn over the books to Mr. Charig, to “give the books 
out of hand” (J.A. 655, 657). He took the position that 
as the surviving liquidator he was responsible for these 
records; that they were in his custody; and that under 
Dutch law he could not safely hand over the books on 





3On February 16, Mr. Moskovitz, Heydt’s New York Counsel, 
wrote to Swiss counsel transmitting a copy of the production 
order and advising that it must be complied with (J.A. 202). 
Due to delays in transit, the letter did not arrive until! Febru- 
ary 22. On February 25, Dr. Gutstein wrote Heydt instructing 
him to transmit the necessary authorizations (J.A. 203, 830). 


Heydt acted on February 26 (J.A. 382, 832-3). 
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the instructions of Heydt and his Swiss counsel (J.A. 618, 
637-8, 724). He therefore initially insisted upon an or- 
der of a Dutch Judge (J.A. 619-20), “as a matter of pro- 
tection of national law” (J.A. 637). He “looked for all 
means, all lawful legal means” to avoid production (J.A. 
638). He thought it “undersirable that a foreign nation 
has anything to do with books of a Dutch juridical per- 
son” (J.A. 640, 641). He looked at matters from a for- 
mal juridical basis (J.A. 644). 

Finally, as a result of urgent requests by Heydt’s Swiss 
and New York counsel and upon the urgent reiteration 
of Heydt, he agreed to make full production (J.A. 384, 
599, 617, 638, 725-6, 916). In the first instance he turned 
over to Mr. Charig, on April 3, 1956, twenty-nine books 
of account and four folders containing 1232 pages of cor- 
respondence (J.A. 599, 726-8, 917). These records had 
been delivered to him as surviving liquidator in June, 
1955 (J.A. 600). He thought they comprised all existing 
records *® as Mrs. Huyer when she delivered them to him 
so gave him to understand (J.A. 628). He himself was 


4 Prof. Russel, in 1955, long before any production order, had 
permitted Charig to inspect the books (J.A. 654-5). Later, he 
opposed production and prior to the entry of the production order 
made a number of suggestions in an effort to defeat the motion 
for production, none of which, needless to say, were adopted 
(J.A. 448, 641). Heydt, on the other hand, repeatedly stated that 
he had nothing to hide and had no objection to full production 
(J.A. 423, 428, 656). In a letter to Prof. Russel, he expressed 
himself as follows: “It is my personal opinion that there is 
nothing in the books that can hurt me vis-a-vis the U.S. Govern- 
ment. Naturally they can make a big to-do out of some harm- 
less letter. Mr. Huyer has told me that once after the war some 
officer of the Dutch Government had inspected the books and that 
he could not find anything wrong in them.” (J.A. 865). 


5In August, 1955, Mr. Charig had been permitted to examine 
the books and records delivered to Prof. Russel by Mrs. Huyer. 
That Prof. Russel was under the impression that he had all the 
records is clear from a letter that he wrote to Heydt on August 
19, 1955 (J.A. 884-5). In this letter, he states: “As I wrote you 
in detail, Dr. Charig has examined all books of 1939 and subse- 
quent years * * *” 
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unfamiliar with the records, as the detailed accounting 
work for the Bank and the Art Society had been per- 
formed by Price, Waterhouse & Co. (J. A. 625) and he 
merely prepared ‘the tax returns (J.A. 441, 592). 

Mr. Charig thereafter informed Prof. "Russel that a 
number of files and records were missing (J.A. 728, 747, 
919-20). He told Prof. Russel that in May, 1955) he had 
visited the office in Mrs. Huyer’s home and that Mrs. 
Huyer had pointed out to him six filing cabinets and a 
tall steel cupboard in which the records of the bank were 
kept (J.A. 658, 721, 747). He suggested that he and 
Prof. Russel go to Mrs. Huyer’s home and search these 
cabinets and the cupboard (J.A. 604, 728, 785, 788, 893- 
4). Arrangements accordingly were made forisuch a 
search (J.A. 658, 730, 750). Prof. Russel, prior to the 
search, had never been in the office (J.A. 658). | 

The search took place on April 9, 1956. Mr. Charig 
and his assistant, a Dutch accountant, went through the 
cabinets and the cupboard and removed whatever docu- 
ments they were interested in (J.A. 604, 659-60, 730-1, 
751). No restrictions on the search were imposed iy 
Prof. Russel or Mrs. Huyer, nor was there any time 
limit (J.A. 605, 660, 695, 706). The six filing cabinets, 
except for three or four drawers, were filled to capacity 
(J.A. 731) and in the words of Charig “a considerable 
percentage of the files contained papers and documents 
covering the period from September 1, 1939, to the end 
of 1945” (J.A. 939). They took out from the cabinets 
three or four piles of documents, each over a foot high, 
and took away with them about half of the material, 
roughly three or four thousand pages (J.A. 731-2, 752-3). 

Mr. Charig limited his examination to the six filing 
cabinets and cupboard (J.A. 638). Although he had as- 
certained on a visit in 1955 that a built-in closet) in the 
office was the repository for many of the Bank’s records 
(J.A. 768-772, 774, 781, 930, 932), he did not inspect this 
closet and made no reference to it during the visit (J.A. 
695, 790). Mr. Charig also knew that Prof. Russel had 
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never been in the office before and did not know where 
the records had been kept, much less that they were in 
a built-in closet (J.A. 730, 751, 785). Nevertheless, he 
did not call the built-in closet to Prof. Russel’s atten- 
tion; nor did he request permission to examine it (J.A. 
695, 775, 790, 796). The files were found in good order 
and undisturbed (J.A. 696). 

When Mr. Charig, after a more detailed examination 
of the material taken from the office, advised Prof. Russel 
that some records and other documents were still miss- 
ing (J.A. 733, 754-6, 920-22), Prof. Russel and an as- 
sistant returned to Mrs. Huyer’s home and made a 
thorough search of the entire house (J.A. 605, 661, 668). 
They searched the cabinets examined by Mr. Charig and 
found documents which he had overlooked. They also 
searched the built-in closet and there found a number 
of records (J.A. 661-2, 894-5). The material which they 
found filled two suitcases and was delivered to Mr. Charig 
in Munich on April 20th (J.A. 605, 663, 713, 737). 

All of the books of the Bank (over 30 in number), with 
the exception of three or four, were produced (J.A. 219, 
741). Among the books produced were all of the current 
account books, admittedly the basic books of the Bank 
(J.A. 810). These books reflected all current transac- 
tions between the Bank and its customers and there was 
entered therein all transactions between the Bank and 
German banks, including the August Thyssen Bank (J.A. 
631, 797). All correspondence between the Bank and its 
customers was produced, including the correspondence 
with the Thyssen Bank and the Niederrheinsche Bank 
(J.A. 219-20, 222-3). The production of the records re- 
lating to these German institutions had been stated by 
the appellees ‘‘of vital importance’? (J.A. 159). In the 





6§Mr. Charig was unable to supply memoranda of any of his 
conversations with Prof. Russel prior to April 17, 1956, in which 
there was any reference to the built-in closet or its contents 
(J.A. 793). He finally admitted: “I do not wish to say that I 
precisely told him, look into that built-in closet” (J.A. 791). 
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affidavit in support of the motion to dismiss, the appellees 
had stated that the remittances from.the Thyssen Bank 
to Vonderheydt’s Bank should be supported by ‘‘certain 
notifications and correspondence’’ between the banks in- 
volved (J.A. 240). All notifications and correspondence 
were produced (J.A. 223, 736, 738-9). 

There was no proof that any of the documents listed 
by Mr. Charig as missing were then in existence (J.A. 
697, 702- 3). 

The missing books were described as a Thapal book, 
Nostro and Vostro books from September, 1939 to May, 
1940 and a book described as a V.M. Journal (J. A. 323, 
737-42, 922). 

The Depot book is merely a record of — so held 
for various clients (J.A. 472, 697, 740) and even appellees 
do not contend that it has any relevance or signiicance 
to this action. 

The Nostro and Vostro books for periods from May, 
1940 on were produced (J.A. 742) and examined by the 
Custodian who therefore was well aware of the nature 
of such books and in a position to determine the rele- 
vance thereof and of the same books for the period 1939 
to May, 1940. Neither the Custodian nor Mr. Charig 
described the nature of these books and there is nothing 
in the records to indicate that Nostro and Vostro: books 
for any period have any relevance or ceniieaied what- 
soever to this action. 

There remains as missing only the so-called V. M. Jour- 
nal, which has not been identified. Prof. Russel testified 
that he had never seen a journal by that name, but specu- 
lated that it probably was a Vreemde Munt or Foreign 
Currency Book (J.A. 665). Mr. Charig had been in 
contact with Price, Waterhouse & Co. (J.A. 844-6), but 
never asked them to explain what the initials V.M. meant 
(J.A. 693-4, 700). He speculated that V.M. did not 
refer to Vreemde Munt as the Bank had a Devizen or 
Foreign Exchange Journal and he thought that the two 


| 
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books would serve the same functions (J.A. 700-2).7 What 
if anything Mr. Charig may have reported to the Cus- 
todian concerning the meaning of V.M. is unknown, 
as the Court refused to require Mr. Charig’s contem- 
poraneous reports to be produced. At all events, trans- 
actions entered in the V.M. Journal were reflected by 
entries in the Current Account Book (J.A. 698, 745), 
and the details would be found in the bank notifications 
and correspondence. 

' To make the record entirely complete, it should be 
noted that receipts and petty cash vouchers for 1939 and 
1940 were not produced (J.A. 742). The petty cash book 
which recorded the same was of course produced. Sub- 
sequent vouchers and receipts were also found and pro- 
duced (J.A. 742) and neither the Custodian nor Mr. 
Charig suggested that these receipts and vouchers had 
any significance. 

The only correspondence claimed to be missing con- 
sists of a relatively few letters out of a voluminous cor- 
respondence between Heydt and Mr. Huyer (J.A. 738, 
742-3). About 900 pages of correspondence were found 
and produced (J.A. 802). No testimony was presented by 
appellees concerning the extent to which counterparts of 
the missing letters were found in the correspondence file 
produced by Heydt from his files in Switzerland.® 


7 Appellees made the naked assertion that the initials V.M. 
stood for V-Mann or “trusted agent” and referred to transactions 
carried out by the Bank on instructions of the Thyssen Bank 
(J.A. 473, 816). As a matter of both security procedure and 
plain common sense, it is absurd to think that any one would so 
label or record payment to spies, but even if this were so, the 
absence of this journal would have no significance as there was 
produced the folder of correspondence, bank notifications, etc. 
relating to the Thyssen Bank. 


8In the Charig affidavit were listed 12 letters from Heydt to 
Huyer which had not been produced (J.A. 220). In Exhibit 5 
attached to the Fenderson affidavit are listed the letters missing 
from the Swiss files (J.A. 259). A comparison of the two indi- 
cates that substantially all the numbered letters listed by Charig 
as missing were produced in Switzerland. 





17 


Prof. Russel testified that he and his assistant had 
made a thorough search and that everything that was 
found was turned over to Mr. Charig (J.A. 606-8, 638). 
He also testified that he knew of no books, records or 
other correspondence which were in existence and: which 
had not been delivered to Mr. Charig (J.A. 607, 668). 
If there were any documents missing, he had been unable 
to locate them (J.A. 607-8). He could only conclude that 
any missing documents were no longer in existence (J.A. 
310). 

He also testified that he had not concealed or destroyed 
any of the missing material since the pendency of the 
action (J.A. 667).° In short, everything found to be in 
existence was produced. 


C. Production In Germany (Item 4 Of The Order) 


All of the records of the Niederrheinsche Bank, Wesel, 
Germany, were produced (J.A. 201, 320, 380). The ap- 
pellees thus obtained from Germany the complete records 
of the dealings of this bank with Heydt and his two 
Dutch firms. 


D. Production Of Heydt’s Personal Files , 
(Items 5-6 Of The Order) | 


Upon Heydt’s recovery from his illness, he called upon 
his Swiss counsel in Zurich and was told that he must 
immediately send his files to the United States ' (J.A. 
385). He called his secretary, read to her over the tele- 
phone the names listed in the production order, and in- 
structed her to send all files relating to such names to 
the United States (J.A. 385, 564, 584). His secretary 
went through the filing cabinets, took out whatever fold- 
ers she could find, without examining the contents, and 
forwarded them with a covering letter to Heydt’s New 





® Mrs. Huyer submitted an affidavit that she had produced all 
the documents in her possession or custody and that nothing had 
been destroyed or concealed. She also expressly stated that she 
was willing to have Mr. Charig make such further inspection as 


he might desire (J.A. 210-11, 303-11). 
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York counsel (J.A. 565, 585, 819). When these folders 
arrived in the United States they were immediately sent 
to Washington, intact and unexamined, for inspection by 
appellees (J.A. 489-91). 

Upon receiving the covering letter, Heydt’s New York 
counsel noticed that a number of folders listed in the 
production order were missing and he immediately wrote 
to Switzerland for the missing files (J.A. 425, 487).2° A 
thorough search was made in Heydt’s office and his ad- 
jacent home and the missing folders were found in 
Heydt’s library, where they evidently had been mislaid 
during his illness (J.A. 385, 395, 483, 487-8, 566). These 
folders were transmitted forthwith to the United States 
(J.A. 396). 

Heydt and his secretary testified that a thorough search 
had been made; that all documents in his possession, cus- 
tody or control had been produced; that no documents 
had been destroyed during the pendency of the action, 
or concealed or withheld (J.A. 397, 400, 550, 566-7, 571-2). 
Everything had been produced which was known to be in 
existence (J.A. 513). 

No question has been raised by appellees with respect 
to the fullness of the production of the Heydt files relat- 
ing to the Niederrheinsche Bank (Item 5b of the Order), 
Von der Heydt-Kersten (Item 5c), Internationale Kunts- 
vereenigeng (Item 5d) and Bank Voor Handel en Scheep- 
vart (Item 5e) (J.A. 323). Likewise, there is no complaint 
with respect to the production of the correspondence re- 
lating to Heinrich Luebke (Item 6a), Kurt Schlessiger 
(Item 6c) and Elizabeth Schunk nee Peetz (Item 6d) 
(J.A. 323, 402-403). All of the ten folders listed in Items 
6e to 6n inclusive were produced (J.A. 236-7, 323-4). 

Appellees complained that Heydt had not produced all 
of his personal records of his trust account with the 
Locarno branch of the Union Bank of Switzerland (Item 


10 Appellees also had written to Mr. Moskovitz calling attention 
to the fact that various folders were missing (J.A. 425). 
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da). Heydt testified that he had produced all records 
in his possession, custody or control (J.A. 404-5, 477). 
Admittedly these records were incomplete, because in 
1946, at the behest of the American Government, the 
Swiss authorities had made an intensive investigation 
of Heydt’s wartime activities, in the course of which they 
searched and seized various documents from his files 
(J.A. 397, 499, 558, 578-9). Most of this material was 
retained by the Swiss authorities and never returned to 
Heydt (J.A. 398, 475, 837), nor was he ever given a list 
of the documents taken from his files (J.A. 559). Ap- 
pellees were aware of this action by the Swiss authorities, 
as in an affidavit in support of the motion to dismiss, they 
explicitly stated that the decision of the Swiss court 
which acquitted Heydt “specifically refers to the fact that 
the Swiss Police had searched for and confiscated docu- 
ments of Mr. Von der Heydt.” (J.A. 332). These docu- 
ments have not been returned to Heydt although he and 
his ashy made every effort to obtain them (J.A. 404, 
551, 837). 

Appellees also complained that documents relating to 
the Thyssen Bank were missing.%* The folder labelled 
Thyssenbank together with all documents filed therein 
was produced (J.A. 403). It is not surprising that in 
view of the basis of the investigation by the Swiss au- 
thorities (J.A. 399) this folder did not contain'a full 
record of Heydt’s dealings with the Thyssen Bank (J.A. 
499-501). Heydt believed that any missing documents 
11Jt appeared that Heydt had a Custodian account with the 


Locarno Branch, through which. remittances were effected on be- 
half of the Thyssen Bank, Germany (J.A. 493). 


12 The Swiss authorities stated, inter alia: 
“Particularly those files that have been confiscated | iby the 
Federal Police during the investigation by said a i must 
be considered as confiscated for good.” (J.A. 837-8). 





13 The production order called for all documents filed in the 
folder labelled Thyssenbank (Item 6g) and this was of course 
produced. ; 
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- were in the hands of the Swiss authorities (J.A. 504). He 


testified that he had produced all files relating to the 


Thyssen Bank and that he had no records which were 


not produced (J.A. 403). 

Appellees claimed further that Heydt had a set of 
private books which had not been produced. There is 
no provision of the production order requiring Heydt to 


| produce any private books. Moreover, Heydt explicitly 


testified that he never had any private books (J.A. 476, 
529, 532). It was possible that he may have made nota- 
tions in a notebook or diary, but he had nothing in the 
nature of private books (J.A. 530-1,532). His secretary 
testified that in the ten years of her employment by 
Heydt, she had never seen anything that conceivably 
might be called private books (J.A. 572-574). 

Appellees also claimed that some of the correspondence 
between Heydt and Huyer was missing. Most of the 
missing correspondence related to the year 1946, a year 
not covered by the production order.* Appellee’s com- 


putation of 68 letters being missing includes the 1946 


letters (J.A. 255-6, 260-61, 323). Counterparts of many 
of the missing letters apparently were delivered in Hol- 
land to Mr. Charig. Heydt testified that he had pro- 


14 The production order made no reference to any correspond- 


ence between Heydt and Huyer. However, it did call for all cor- 
_respondence for the period from September 1, 1939, to and in- 


cluding 1945, with the Art Society (Item 5d). As Huyer cor- 
responded in the name of the Art Society (J.A. 418), correspond- 
ence for the period from September, 1939, through 1945 neces- 


| sarily had to be produced. Heydt also transmitted to the United 


States a folder entitled Huyer, 1946, which contained corre- 
spondence between Heydt and the Art Society (per Huyer) dur- 


|ing 1946. The appellees made no motion for the production of 


this correspondence and this folder was not covered by the pro- 
duction order. 


15 Mr. Charig in his affidavit listed as missing 12 letters writ- 


! ten by Heydt to Huyer between June, 1940, and December, 1945 
_(J.A. 220). Ex. 5 to the Fenderson affidavit lists as missing for 


the same period 6 letters from Heydt to Huyer (J.A. 260). None 
of these 6 letters are listed by Charig as missing from the files 
turned over to him. 
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duced the full contents of the files; that if any letters 
were missing, they were either destroyed during the 
course of the years or taken by the Swiss authorities 
(J.A. 474, 513-14, 520). 

In the folders containing this correspondence ( which 
were produced intact in their original form) were slips 
indicating letters occasionally had. either been removed 
or kept by Heydt (J.A. 515). The dates on the slips 
were contemporaneous with the dates of receipt of the 
missing letters (J.A. 517-18). The slips introduced in 
evidence by appellees were identified by Heydt’s secre- 
tary as having been made by prior secretaries, thus in 
1946 or earlier years (J.A. 567-71).° Heydt sometimes 
retained letters until he had dealt with the matter in- 
volved and then threw the letter away (J.A. 475-6, 515). 
No letters were destroyed since the pendency of the 
action (J.A. 398). Heydt testified specifically that he had 
produced all material in his possession or control relat- 
ing to the Art Society (J.A. 400). He had no other files 
for the years in question relating to the Art Boriety 
(J.A. 400-1). 

Finally the Government complained that there was | not 
full production of the Heydt-Russel correspondence 
(Item 6b). Heydt testified that he had no correspondence 
or other files relating to Prof. Russel that had not been 
produced (J.A. 402, 404, 477). After he had answered 
the interrogatories propounded by appellees, he had sent 
the correspondence file from 1940 to 1944 to Prof. Russel 
(J.A. 435, 574). This correspondence “only concerned the 
liquidation of the Vonderheydt Bank and of other small 
companies” (J.A. 855). The covering letter (J.A. 854-5) 
makes it clear that the correspondence was sent in order 
that it might be examined by Prof. Russel prior to the 
taking of his deposition by appellees. In this tae 





16 Thus Plaintiffs’ Exhibit 9 (Def. Ex. 30) (J.A. 877) con- 
tained the initial of Mrs. Kundert who was replaced by the pres- 
ent secretary. Mrs. Kundert left Heydt’s employ in the summer 
of 1946 (J.A. 527, 555). 
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Heydt raised no objection to the deposition and. stated: 
“T have the impression that this correspondence is com- 
pletely harmless and that you may produce it forthwith.” 
Prof. Russel put this file aside to discuss certain matters 
with Dr. Gutstein (J.A. 600-1, 645-6) and eventually sent 
the entire file to the United States (J.A. 602, 606). He 
removed no papers from the file (J.A. 602, 606). Upon 
receipt of the file in the United States it was forwarded 
to appellees (J.A. 402). 


E. Production of Fides Files (Item 7 Of The Order) 


Over 5,000 documents were produced from the files of 
Fides, photostatted at appellants’ expense and sent to 
the Custodian (J.A. 388). In its letter of August 20, 
1956, Fides confirmed that it had completely fulfilled the 
provisions of the production order and that it had trans- 
mitted all documents relating to the appellants or to 
property held for the appellants in the countries enu- 
merated in the production order, including shares of stock 
in corporations incorporated in such countries (J.A. 
302-3, 545). 

Appellees complained that a “Declaration Fides” had 
not been produced (J.A. 544). In their interrogatories 
to Heydt, the appellees had asked whether Heydt had 
any interest in organizations located in Germany, Hol- 
land, France, Belgium, Norway, Hungary, Rumania, Bul- 
garia, Luxembourg, Denmark, Italy or Japan during the 
period from December, 1938, through 1945, and if so to 
describe the organization and his interest therein (J.A. 
11). In respect to his investments in Norway and Den- 
mark, Heydt stated: “See Declaration Fides” (J.A. 357). 
He was also asked whether he had in his possession any 
records relating to such investments. He replied: “No. 
Possibly in Declaration Fides.’’ (J.A. 358). 

There is no mention of any “Declaration Fides” in the 
order for production and therefore the whole subject was 
irrelevant, notwithstanding which the trial court ruled: 


“Judge Tamm has ordered you to produce Declara- 
tion Fides, and if you can’t show me what it is you 
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Bey complied with Judge Tamm’s order.” (J.A. 


All of Heydt’s investments except for those listed by 
him in his answers to the interrogatories were adminis- 
tered by Fides (J.A. 676, 681). At the same time that 
interrogatories were served upon him, other interroga- 
tories were propounded to Ratio S.A. and Libertas S.A. 
(J.A. 676). These interrogatories asked for similar in- 
formation concerning investments in the enumerated 
countries (J.A. 676).. The answers to the Ratio and 
Libertas interrogatories were prepared. by Fides (J.A. 
543, 674, 828). In addition, Fides prepared a Statement 
of Investments in Allied and Neutral Countries and in 
Germany and Other Countries Occupied by Germany 
(J.A. 841). Heydt was referring to this second docu- 
ment as Declaration Fides (J.A. 520-1, 687) and thought 
it had been submitted as part of the answers to: inter- 
rogatories prepared by Fides (J.A. 676, 681, 829). 

Fides had forwarded this Statement, accompanied by 
detailed balance sheets, to the United States (J.A. 838-41). 
In the forwarding letter Fides stated: “As already men- 
tioned, the detailed balance sheets will give you a precise 
view of the situation and the business activities of Ratio 
S.A.” (J.A. 839). Both the Statement and the support- 
ing balance sheets were received by appellees (J.A. 541, 
670). The balance sheets listed the investments in Nor- 
way and Denmark, as well as in other countries, specify- 
ing them by name, amounts and value (J.A. 672-3). 


F. Production Of Union Bank Files (Item 8 of the Order) 


Heydt had requested the Union Bank to forward to the 
United States all records covered by the production order 





17 Heydt denominated as a Declaration Fides any statement 
prepared by Fides even though prepared for Ratio’s signature 
(J.A. 682). This is not surprising since Ratio was set up and 
administered by Fides and the same person, Mr. Myer, who acted 
for Fides in preparing these statements, signed the same! as an 
officer of Ratio. Thus a Statement prepared by Fides of Heydt’s 
Property in the United States was called by him a Declaration 
Fides (J.A. 682). 


| 
| 
| 
| 
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(J.A. 404). Records concerning his accounts with the 
Main Office were sent (J.A. 548). But the manager of 
the Locarno branch, with which his Custodian account 
had been maintained, advised him that it had no records 
for the years requested, as it followed the practice of 
destroying all records at the end of ten years (J.A. 404, 
547). A declaration from the manager of the Locarno 
branch was filed stating that in 1946 most of the docu- 
ments relating to Heydt’s accounts had been taken by 
the Swiss authorities and not returned; that Swiss law 
requires that documents need be kept only for ten years; 
that as a routine matter all books and records ten years 
old are destroyed; and that their archives contain no 
books or records of the period asked for (J.A. 293). 

Heydt’s New York counsel had obtained prior to 1951 
‘a number of documents from the Locarno branch (J.A. 
497). These included the payment instructions by Heydt 
to the Locarno Branch (J.A. 498). Some, if not all of 
the documents had been submitted to the Office of Alien 
Property in 1951 in connection with an unblocking appli- 
cation (J.A. 295-301, 497). When it transpired that the 
Locarno branch was unable to supply its records, appel- 
lants’ New York counsel furnished the appellees with 
copies of all of the Locarno Branch records which had 
been made available to them many years before (J.A. 
301, 316-7, 498, 502). 


G. Answer to Interrogatory No. 23 


In reply to the questions propounded in Interrogatory 
No. 23 asking Heydt to state when and how any loss or 
destruction occurred, Heydt answered in effect that he 
had produced everything in his possession, that documents 
had been taken by the Swiss Police in 1946 and not re- 
turned, that he had sent some documents to the United 
States in 1951 which were delivered to the Government, 
and that he did not know what may have appened to any 
documents which once existed but which could not now 
be found (J.A. 365-6). He also stated that some of his 
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personal papers in Holland had been lost or' destroyed 
when the bank premises were blown up by the Germans 
(J.A. 409, 412-13). 

At the trial the testified that although he Elo no 
fixed practice with respect to the destruction of old files, 
it was his custom generally to destroy papers after two 
years or so, but that he found that he kept some papers 
longer (J.A. 396). In reply to a question from the Court, 
he testified that he had not destroyed any documents since 
the pendency of the suit (J.A. 398). 

His secretary testified that there was no fixed practice 
concerning destruction of files; that when the filing cabi- 
nets became full, she would ask Heydt if the files could 
not be sorted out; that the files would then be examined, 
and some would be thinned out or completely thrown 
away (J.A. 560-1, 591). 


RESULT OF THE HEARING _ 


At the close of the testimony, the court delivered an 
opinion granting the motion to dismiss. The Court held 
that all documents called for by the production order had 
not been produced; that the appellants had not satisfac- 
torily shown that the documents do not exist;!and that 
appellants had not satisfactorily explained why: they had 
not been produced. The court also held that the answer 
to interrogatory No. 23 was too vague and insufficient 
Since the answers furnish no details as to any specific 
documents. The Court concluded that the discovery or- 
der had not in good faith been complied wih (J.A. 
817-18). 

The court refused to make findings though keanested 
to do so (J.A. 818). The jadgment of i was 
thereafter entered (J.A. 353). | 


STATUTES AND RULES INVOLVED. 


The statute involved is the Trading with the Enemy 
Act, as amended, 50 U.S.C., War and National Defense 
Appendix, Sec. 1 et seq. Also involved are Federal Rules 
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of Civil Procedure 26(b), 33, 34, 37(a) & (b), and 41(b). 
The statutes and rules are printed as a special appendix 
to this brief. 

STATEMENT OF POINTS 


1. In granting to appellees blanket discovery while 
denying appellants’ motion for discovery, the lower court 
erred: 

(a) In granting the motion for production auto- 
matically ; 

(b) In requiring appellants to produce all docu- 
ments without any showing as to what documents 
were in existence, were relevant and were in the 
possession, custody or control of appellants; 

(c) In requiring appellants to produce the records 
of banks which are not controlled by appellants; 

(d) In not applying the same principles of dis- 
covery to the motions of both parties; 

(e) In denying to appellants discovery of the rele- 
vant facts and identification of relevant documents; 

(f) In denying to appellants the inspection of 
statements of employees of the German Intelligence 
Service, who were to be witnesses on the trial of the 
action. 


2. The Lower court erred in ruling at the hearing that 
appellants had the burden of establishing that full pro- 
duction had been made. The court instead should have 
ruled that appellees were required to establish that appel- 
lants had not produced documents which are in existence, 
are significant and material, and are in the possession, 
custody, or control of appellants. 

3. The lower court erred in failing to consider and to 
find whether documents not produced were in existence 
at any time during the pendency of the action, whether 
they were significant and material, and whether they were 
in appellants’ possession, custody or control. The lower 
court erred in ruling that the only issue before it was 
whether all documents covered by the production order 
were produced. 
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4. The lower court erred in refusing to direct the pro- 
duction by appellees of the reports of their investigator, 
who testified as a witness at the hearing, with respect to 
his investigation and examination of the books: and rec- 
ords. 

do. In concluding that appellants’ complaint dhould be 
dismissed with prejudice, the lower court erred in ruling: 


(a) That the appellants had the burden and had 
failed to establish that documents called for by the 
production order do not exist; 

(b) That the answer of appellant, Heydt, to Inter- 
rogatory No. 23 was too vague and insufficient ; 

(c) That the production order had Boe in good 
faith been complied with. 


6. The lower court erred in failing to _ findings 
as to which documents had not been produced and as to 
whether such documents were in the possession, custody 
or control of appellants and were material and significant. 

7. The lower court erred in failing to consider, in 
connection with the exercise of the judgment called for 
by Rule 37(b), the nature and significance of any miss- 
ing documents. 


SUMMARY OF ARGUMENT 
I. 


The production order issued by the court below was 
erroneous and improvidently entered. It was based upon 
a misconception of the previous ruling of Judge Wilkins 
and was granted automatically and not as an exercise of 
judgment. It erroneously granted general discovery to 
appellees, while denying mutual disebvery to appellants, 
and without any showing that all documents were in 
existence, were relevant and were in the possession, cus- 
tody or control of appellant Heydt. It required the pro- 
duction of documents in the possession of third ' parties 

> without any showing that appellant, Heydt, had ‘control 
of said third parties or of the documents in their pos- 
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session. The blanket production order was so general in 
its terms that it cannot serve as the basis for the imposi- 
tion of the sanction of dismissal. 


IL. 


The lower court erred in failing to hold that there had 
been compliance with the production order. There was 
an affirmative showing by appellants of complete produc- 
tion of all existing documents which were in Heydt’s 
possession, custody or control. The only existing docu- 
ments not produced were those seized and confiscated by 
the Swiss authorities a number of years before this action 
was started. These documents manifestly were not in 
Heydt’s possession, custody or control at any time dur- 
ing the pendency of the action. In this respect, the 
situation differs from Socrete Internationale etc. v. 
Brownell, 96 U.S. App. D.C. 232, 225 F. 2d 532, cert. den. 
350 U.S. 937, where existence and non-production of the 
documents was conceded, control was found and the docu- 
ments had been seized by the Swiss authorities after dis- 
covery had been ordered for the specific purpose of de- 
feating production. In the instant case, in contrast, exist- 
ence and non-production was denied and the seizure took 
place ten years before discovery was ordered. 


Til. 


The rulings of the court below require reversal of the 
order of dismissal. The court erred in holding that the 
appellants had the burden of establishing that any miss- 
ing documents were not in existence and that appellants 
had not satisfied this burden. Sanctions may not be ap- 
plied in the absence of an affirmative showing by the 
moving party that documents in existence and in the pos- 
session, control or custody of the other party have not 
been produced. The burden was upon the appellees, not 
upon the appellants. 

The court below erred in entering the sanction of dis- 
missal in the absence of any showing by appellees that 
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the missing documents were even in existence, much less 
in the possession, custody, or control of appellant, Heydt, 
and were relevant and material. The court below failed 
to follow the principles laid down by Chief Judge Laws 
in Societe Internationale etc. v. McGranery (D.C.D.C. 
1953), 111 F. Supp. 435 and approved by this Court in 
Societe Internationale etc. v. Brownell, 96 U.S.' App. D.C. 
232, 225 F.2d 532. There it was conceded and found that 
the documents were in existence, were clearly identifiable 
by reason of havinng been marked and stamped by the 
Swiss authorities, were ordered to be produced and were 
not produced. The court nevertheless held it was neces- 
sary to determine preliminarily whether the plaintiff had 
possession or control of the missing documents and 
whether they were significant and material. These ques- 
tions in addition to the fundamental question of existence 
must be determined preliminarily so that the court may 
be in a position to enter “such orders in regard to the 
refusal as are just” (F.R.C.P. 37(b)(2)). ! 

The court below also erred in denying the production 
of the reports of appellees’ investigator, Mr. Charig, with 
respect to his investigation of the books and records cov- 
ered by the production order. Mr. Charig testified as a 
witness in the case and appellants were entitled to inspect 
his reports.** The principles laid down by the Supreme 
Court in Jencks v. United States, —— U.S. ——, 1 Led 
2d 1103, are equally applicable to cases where the Govern- 
ment seizes private property without hearing or trial and 
forces the owner to become an irvoluntary plaintiff to 
protect his rights. 

IV. 


The court below erred in denying to appellants mutual 
discovery. Judge Wilkins erred in holding that' discovery 
must be denied because the documents constituted work 
product of counsel. He failed to consider whether a show- 





18 Mr. Charig describes himself as follows: “I also stated I am 
stationed in Europe; I am not conducting the trial; I. am a fact 
finder and I do not make decisions * * *” (J.A. 763). 


30 


ing of good cause had been made but instead decided the 
motion on a misconception of the doctrine of privilege. 
It is as important in cases involving confiscation of prop- 
erty as in criminal prosecutions that there be a full 
disclosure of statements obtained from persons who are 
to be witnesses in the case. Cf. Jencks v. United States, 
supra. Here the testimony of these witnesses might be 
crucial on the question whether appellant, Heydt, know- 
ingly acted as an agent for the German Intelligence 
Service. Judge Wilkins’ holding that the statements are 
exempt from discovery because they are hearsay and not 
admissible in evidence is also clearly erroneous. 

The court below further erred in denying to appellants 
discovery of the relevant facts within the knowledge of 
appellees. That the facts were obtained from witnesses 
by employees of the Custodian does not immunize them 
from discovery. Appellants were entitled to a discovery 
of the facts as a matter of right. 

Likewise, the appellants were entitled as of right to 
the identification of relevant documents in the possession, 
custody, or control of appellees. No showing of good 
cause is required. 

The order of dismissal should be reversed and the case 
remanded for trial on the merits. Further, the orders of 
the lower court denying discovery to appellants should 
be set aside and discovery should be granted. 


ARGUMENT 
i 


The Blanket Order For Production Was 
Improvidently Entered 


An order for production under Rule 34, Federal Rules 
of Civil Procedure, although largely discretionary with 
the trial court, will be set aside on appeal if it was im- 
providently entered and affected the substantial rights 
of the parties. Carter v. Baltumore & Ohio Ry. Co., 80 
U.S. App. D.C. 257, 259, 152 F. 2d 129, 130; Sher v. 
DeHaven, 91 U.S. App. D.C. 257, 261, 199 F. 2d 777, 781, 
cert, den. 345 U.S. 936. 


a 
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The production order entered here clearly was such an 
order. It was entered by Judge Tamm on the erroneous 
premise that the motion for production related “substan- 
tially to the matters previously passed upon by Judge 
Wilkins” and resulted from appellants’ “refusal to neoui- 
esce in certain discovery processes which grow out of 
Judge Wilkins’ earlier orders.” Judge Tamm held “that 
the rulings of Judge Wilkins became the law of the case 
and must govern all discovery proceedings to which 
those orders relate” (J.A. 115). The orders entered by 
Judge Wilkins related only to discovery proceedings by 
the appellants (J.A. 47-8). Manifestly his rulings deny- 
ing appellants’ motions for discovery did not require the 
granting of appellees’ motion.’® Ner did it dispense with 
the necessity of a determination whether good cause ex- 
isted for blanket production. 

Judge Tamm failed to follow the principle sone neiatedl 
in Martin v. Capital Tramsit Co., 83 U. S. App. D.C. 
239, 240, 170 F. 2d 811, 812, as fellows: | 


“The rule [Rule 34] contemplates an exercise of 
judgment by the court, not a mere automatic grant- 
ing of a motion. The court’s judgment is to be 
moved by a demonstration by the moving party of 
its need, for the purposes of the trial, of the docu- 
ment or paper sought. This view is confirmed by 
the Supreme Court in Hickman v. Taylor, 1947, 329 
US. 495, 67 S.Ct. 385, 91 L. ed. 451.” 


Judge Tamm accordingly was required to Hiehancnin 
upon the basis of the moving papers whether good cause 
for blanket production existed. He could not grant pro- 
duction automatically. | 

It is particularly important where a motion requests 
blanket production that the court carefully consider 
whether good cause exists for the granting of the mo- 
| 


19 Indeed, if Judge Wilkins’ orders were the law of the case 
and governed all discovery proceedings, appellees’ motion for pro- 
duction necessarily would have had to be denied. 
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tion. Courts rightfully are reluctant to grant such mo- 
tions. As was pointed out in Sheffield Corp. v. George F. 
Alger Co. (S.D. Ohio, 1954) 20 F.R. Serv. 34.11, Case 1, 
16 F.R.D. 27, 


“<All? is a relative term when used in reference to 
evidence. When does one know that ‘all’ has been 
submitted, or how can the court make an enforcible 
order with reference to ‘all’ of anything.” 

So also in Ohmer Corp. v.,Duncan Meter Corp., (N.D. 
Ill., 1948) 12 F.R. Serv. 34.11, Case 1, 8 F.R.D. 582, Judge 
LaBuy stated: 


“The generality of the request made and the lack 
of particular identification of the documents requested 
would make it difficult for the court to determine 
whether a compliance with the order had been made 
if that question arose.” 
Likewise, in United States v. Amerwan Optical Co. (S.D. 
N.Y. 1942), 6 F.R. Serv. 34.12, Case 1, 2 F.R.D. 534, Judge 
Woolsey assimilated an order for production under Rule 
34 to a mandatory injunction and emphasized that the 
serious sanctions which may be applied for failure to 
comply with a production order necessitates that the pro- 
duction order designate with specificity the documents to 
be produced. 

The production order was also erroneously entered be- 
cause it called for the production of documents not shown 
by the moving papers to be in existence and in the pos- 
session, custody, or control of appellants. It is a basic 
rule of discovery that the party seeking production must 
make an affirmative showing to that effect. United States 
v. Schine Chain Theatres, Inc. (W.D.N.Y. 1942), 5 F-.R. 
Serv. 34.11, Case 4; Stark v. American Dredging Co. 
(E.D. Pa., 1943), 7 F.R. Serv. 34.411, Case 1, 3 F.R.D. 
300; Producers Releasing Corp. de Cuba v. PRC Pictures, 
Inc. (S.D.N.Y. 1948), 11 F.R. Serv. 30a61, Case 1, 8 
F.R.D. 254; Andromidas v. Theisen Brothers (Neb. 1950), 
14 F.R. Serv. 34.34, Case 2; William A. Meier Glass Co., 
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Inc. v. Anchor Hocking Glass Corp. (W.D. Pa., 1951), 16 
F.R. Serv. 34.13, Case 1, 11 F.R.D. 487; Gumderson v. 
Moran Transportation Co. (S.D.N.Y. 1953), 19 F.R. Serv. 
34.11, Case 1, 15 F.R.D. 111; Mullen v Mullen (Alaska, 
1953), 18 FR. Serv. 34.41, Case 4, 14 F.R.D. 142; Service 
Liquor Distributors, Inc. v. Calvert Distillers Corp. (S. D. 
N.Y. 1954), 20 F.R. Serv. 34.13, Case 4, 16 F.R.D. 344. 

The rule was succintly stated in Williom A. Meier Glass 
Co., Inc. v. Hocking Glass Corp., supra, as follows: 


“The purpose of Rule 34 is not to discover what ceists 
but to force the production of items that do exist. 
An order to produce may not be made until the 
existence of the documents is established.” | 


Here the motion papers contained no recitation with 
respect to the extent to which the documents sought to be 
-produced were in existence. Nor did they establish ‘that 
all existing documents were in the possession, custody 
or control of the appellant, Heydt. Nevertheless, the pro- 
duction order did not limit production to such documents 
as were in existence, but called in blanket terms for the 
production of all books of account, all correspondence, all 
documents, etc., and recited that these documents were in 
the possession, control or custody of appellant, Heydt 
(J.A. 120-124). 

The production order also called for the enaiindifon of 
all documents in the possession of independent banking 
institutions relating to accounts maintained by appellants 
or to their property, notwithstanding that any control 
by appellants of these institutions was expressly denied 
(J.A. 85-6). It did not call merely for documents ‘fur- 
nished to the bank by appellants. It called for the pro- 


20 Although in item 5 of the motion, production was sought: only 
of all documents in the possession, custody or control of Heydt 
(J.A. 50) and there was no showing in the moving papers that all 
documents were in existence and were in Heydt’s possession, : cus- 
tody or control, nevertheless, the order for production categori- 
cally required production of all documents and omitted the clause 
referring to possession, custody or control (J.A. 121-2). 
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duction of the records of the bank itself. Clearly the 
order in this respect called for the production of records 
not in the possession, custody or control of appellant, 
Heydt. 

For all these reasons—the failure of the court to exer- 
cise its judgment, the absence of a showing that all 
documents were in existence, and the clear lack of pos- 
session, custody or control—the blanket order for pro- 
duction was improvidently issued. Further, the order is 
so general and so lacking in specificity that it cannot 
serve as a basis for the imposition of the sanction of 
dismissal. 

II. 


The Lower Court Erred In Failing To Hold That 
There Had Been Compliance With the 
Production Order 


If the production order should be sustained by this 
Court, it necessarily must be construed as requiring the 
production of only such documents as were then in exist- 
ence and in the possession, custody or control of Heydt. 

At the hearing there was an affirmative showing by 
appellees that complete production of all existing docu- 
ments in the possession, custody, or control of Heydt had 
been made (Statement of the Case, pp. 11 to 23, 
supra). A thorough search had been conducted in Swit- 
zerland and Holland. All documents which were found 
were produced. Nothing had been destroyed to defeat 
production. The only documents which might be in exist- 
ence and which were not produced were those seized and 
confiscated by the Swiss authorities years before the 
vesting of appellants’ assets. These documents mani- 
festly were not under appellants’ control. In this respect, 
the situation differs entirely from that in Societe Inter- 
nationale etc. v. Brownell, 96 U.S. App. D.C. 232, 225 
F. 2d 532, cert. den. 350 U.S. 937, where the seizure by 
the Swiss authorities followed the issuance of the produc- 
tion order and was explicitly designed to prevent pro- 
duction. There the documents were concededly in exist- 
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ence when the suit was instituted and when discovery 
was ordered and the appellants had control of the docu- 
ments not only at the time of bringing suit but at the 
time the production order was made. Here there is no 
proof that any missing documents were in existence when 
suit was instituted or when discovery was ordered. Like- 
wise there was a complete absence of any showing of 
possession, custody, or control of any missing documents 
which might be in existence. Nor, of course, was; the tak- 
ing by the Swiss authorities in any way associated with 
this suit which was not even instituted until years later. 

Appellees in their motion papers had laid particular 
stress upon the production of the documents relating to 
remittances from the Thyssen Bank to Vonderheydt’s 
Bank N.V. They characterized this material as “of vital 
importance here” (J.A. 158). At an earlier stage in the 
discovery proceedings, appellees’ investigator stated “that 
there is a certain pattern in the composition of the miss- 
ing material, in that it consists of documents recording 
transfers to German agents in 1939 and 1940, up to the 
fall of Holland, as well as all correspondence with Thyba 
[Thyssen Bank] throughout the war, except for 4\pages.” 
(J.A. 941). But all of the records relating to remittances 
from the Thyssen Bank to Vonderheydt’s Bank were 
thereafter produced. (p. 14 supra). Nothing was mtss- 
ing. 

Likewise the appellees had obtained full — with 
regard to the investments of the appellants (pp; 22-23, 
supra). Fides had transmitted to the United States over 
5,000 documents. These documents included the yearly 
balance sheets in which all investments were listed and 
itemized by countries. Thus, the appellees received a 
clear and full picture of the holdings of the appellants 
in enemy and enemy-occupied countries. 

It is significant that the appellees made no claim in 
their moving papers that the non-production of any miss- 
ing documents had deprived them of any important in- 
formation or had prejudiced them in their preparation for 
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trial. Instead, they urged that that the penalty of dis- 
missal should be imposed for ‘‘past misconduct’’ (J.A. 
343). Dismissal cannot be predicated on any such basis. 
Duell v. Duell, 85 App. D.C. 78, 178 F. 2d 683. 

Under these circumstances, the court below should have 
ruled that the production order had been complied with. 
Its ruling to the contrary is clearly erroneous and must 


be reversed. 
III. 


The Rulings of the Court Below At the Hearing 
Require Reversal 


A. The Court Erred in Holding That The Appellants 
Had The Burden of Establishing That Any Missing 
Documents Were Not in Existence 


By ruling that appellants had the burden of presenting 
evidence of the non-existence of any missing documents 
and that appellants had not “satisfactorily shown to the 
court” that documents which were not produced do not 
exist (pp. 10, 25, supra), the Court erroneously shifted 
to the appellants a burden which rested upon the ap- 
pellees. 

The very reason why general production should rarely 
be issued (see pp. 31-2, supra) requires that the party 
seeking the imposition of sanctions for alleged failure 
to comply fully with such a blanket order must affirma- 
_ tively establish that documents have not been produced 
which are in existence and are in the possession, custody, 
or control of the other party. He must supply the 
specificity and the proof which was lacking in the first 
instance. Indeed, it is implicit in both Rules 37(b) (2) 
and 41(b) that the moving party has this burden. In 

the absence of such an affirmative showing, sanctions may 
not be applied. 

This Court in Dwell v. Duell, 85 App. D.C. 78, 82, 178 
_ F. 2d 683, 687, stressed the necessity of such an affirma- 
tive showing when it stated: 


“Under the Hammond case, however, his answer 
. could be stricken only if it appeared that he had the 
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required evidence in his possession or under his 
control. * * * Nor does it appear affirmatively in the 
record that Duell has any other material matter 
which was not submitted to the auditor. This being 
true, the Hammond case has no application here 
and the basic rule of the Hovey case comes ae pays _ 
(Emphasis supplied). 

There was no affirmative showing in this case that 
Heydt had failed or refused to produce any documents 
in his possession, custody or control which were then in 
existence. The most that can be inferred from the evi- 
dence was that at one time (from 11 to 17 years ago) 
there were other documents in existence which are now 
missing. The trial court clearly erred when it ruled that 
the action should be dismissed because appellants had not 
established that documents which might have been in 
existence years before the commencement of this: action 
no longer were in existence. } 


B. The Sanction of Dismissal May Not Be Applied In 
The Absence Of Findings That Documents In The 
Possession, Custody Or Control Of Appellants 
Which Were Material To The Case Were Not 
Produced 


The Court below took the position that the ee 
order by Judge Tamm constituted the law of the case 
and that the only question before it was whether all 
documents covered by the production order had been 
produced (p. 10, supra). The court therefore did 
not concern itself with any questions of possession or 
control of missing documents or with their significance 
and materiality. Nor did the court determine what docu- 
ments were in existence which had not been produced. 
Although a request was made that the court determine 
what documents had not been produced, the court de- 
clined to do so. The court concerned itself only with the 
narrow question whether all records which once had been 
in existence had been produced. In so limiting the issues, 
the court clearly committed error. | 
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We submit that it was the duty of the court below to 
ascertain what documents, if any, were not produced; to 
determine whether these documents are in existence; to 
decide whether these documents are in the possession, 
eustody, or control of Heydt; to determine the impor- 
tance, significance, and materiality of the missing docu- 
ments; and to decide whether the production which had 
been made was, under the circumstances, sufficient. It is 
only after passing upon these questions that the court 
would have been in a position to “make such orders in 
regard to the refusal as are just.” (Rule 37(b)(2)). 
Chief Judge Laws in Societe Internationale etc. v. 
McGranery (D.C.D.C. 1953) 111 F. Supp. 435 did exactly 
that. In that case, the existence of the documents cov- 
ered by the production order was conceded, and the docu- 
ments were identified by reference to numbers placed 
thereon by the Swiss authorities. On the Custodian’s 
motion to dismiss for failure to produce the documents, 
the court held that 
“it must determine certain preliminary questions. 
The Court must reach a final conclusion as to whether 
plaintiff had control of the Sturzenegger papers but 
for their confiscation by the Swiss authorities. The 
importance of the production of the papers must also 
be determined.” (p. 440) 

The Court concluded that the documents “were and are” 

in the possession, custody or control of plaintiff and then 

stated: 


“The next question to be decided is the nature and 
significance of the Sturzenegger papers as bearing 
upon the development and resolution of issues in this 
ease.” (p. 442) 


It was only after the court found that the production of 
the documents was “essential if the parties are to obtain 
knowledge of the facts and issues before trial” (p. 443) 
that the court considered the basic question of what action 
should be taken for failure to make discovery and con- 
cluded that under the circumstances the action should be 
dismissed. 








39 


This Court in Societe Internationale etc. v. Brownell, 
96 U.S. App. D.C. 232, 240, 225 F. 2d 532, 540, cert. den. 
350 U.S. 937, based its afirmenes of the order of dis- 
missal upon the express conclusions of Chief Judge Laws 
that the papers were in the custody or contro] of the 
plaintiff; that they were relevant and material; and that 
full production was essential. This court stated: 


“Where as here, adequate basis underlies the Dis- 
trict Court’s findings of relevancy and materiality, 
and of possession, custody or control, except for the 
Swiss Federal Attorney’s order, so that the indicated 
relationship between Chemie and H. Sturzenegger & 
Cie. leads reasonably to the conclusion that the rec- 
ords are important in resolving the issue of Chemie’s 
enemy taint, due process of law is not violated by 
requiring their production as a condition to trial.” 
See also, Bernat v. Pennsylvania R. Co. (E.D. Pa. 1953), 
18 F.R. Serv. 37b.232, Case 1, where the court high- 
lighted the necessity of considering the nature and sig- 
nificance of the missing documents so that the proper and 
just sanction might be entered. Likewise, in Valensteim 
v. Bayonne Bolt Corp. (E.D.N.Y. 1946), 10 FR. Serv. 
37b.231, Case 1, 6 FRD 363, the court emphasized that 
the purpose of Rule 37(b) was “to make available to the 
court the means of preventing injustice when one party 
has by his conduct placed the other litigant at an unfair 
disadvantage.” In exercising its discretion to make an 
order which is just, it is incumbent upon the court to 
pass upon the possession, custody, or control of the 
missing documents, their significance and materiality, and 
any prejudive eaused to the party desiring production. 
In the present case, there is no proof that any missing 
document existed at the time discovery was ordered. 
Moreover, there can be no doubt that the appellant, Heydt, 
did not have possession, custody, or control of a major 
part of the missing documents. It is an admitted fact 
that in 1946 the Swiss authorities made an intensive in- 
vestigation of Heydt’s actions in acting as an intermediary 
for the August Thyssen Bank, During the course of this 
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investigation, the Swiss authorities examined and removed 
extensive material from Heydt’s files. These documents 
in large part were confiscated by the Swiss authorities. 
After the issuance of the production order, Heydt sought 
the return of these documents but was unsuccessful 
(p. 19, supra). It therefore appears affirmatively that 
long before the commencement of this litigation, these 
documents were not in Heydt’s possession, custody, or 
control. 

It also appears affirmatively that a good part of any 
missing records constituted records of a Swiss bank which 
was not controlled by Heydt. The relationship was the 
usual one of bank and customer. Heydt had requested 
the bank to produce its records but was advised that the 
pertinent records no longer were in existence (pp. 23-24, 
supra). 

The court here nevertheless gave no consideration to 
and made no findings on the basic question of existence 
of documents, or on the equally important questions of 
possession and control. It was its duty to determine 
whether Heydt had possession or control of any missing 
documents and it was error not to have done so. Rule 
52(a) provides that findings on motions are unnecessary 
except as provided in Rule 41(b). And this Court in 
Societe Internationale etc. v. Brownell, 96 U.S. App. D.C. 
232, 225 F. 2d 532, cert. den. 350 U.S. 937, implicitly 
recognized that findings should be made when an order 
of dismissal is entered under Rules 37 and 41(b).” The 
error in failing to make findings is not merely academic. 
On the basis of the entire record, the court could not rea- 
sonably make a finding that there existed any documents 
not produced over which Heydt had possession or control. 

Likewise, the court below committed prejudicial error 
when it failed to consider the nature and significance of 


21 This Court stated: “for any purpose relevant to Rules 34 and 
37, the findings are sufficient in form and definiteness; and for 
purposes of our favorable review, find adequate support in the 
record.” (96 U.S. App. D.C. 232, 237, 225 F. 2d 532, 537). 
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the missing material. The main, if not the only, purpose 
in requiring the production of all the records of Vonder- 
heydt’s Bank in Holland was to enable the appellees to 
ascertain the facts concerning remittances by the Thyssen 
Bank, Berlin, to Vonderheydt’s Bank allegedly on behalf 
of the German Intelligence Service. The primary books 
in which the remittances were entered—the current ac- 
count books—were all produced. Likewise, the bank noti- 
fications and the correspondence between the Thyssen 
Bank and Vonderheydt’s Bank was also fully produced. 

The missing records, if any, of the Dutch Bank clearly 
are not material to the development and resolution of the 
issue of enemy status and enemy taint. In large part 
they are not even relevant. What relevancy to the issues 
in this action does the petty cash book have, or ithe re- 
ceipts and vouchers relating thereto? What relevancy 
does the depot book have or the Nestro and Vostro books 
prior to May, 1940? The only book which the appellees 
claimed was relevant was a book allegedly designated as 
“VM Journal” and clearly the non-production of this book 
did not deprive the appellees of any material or signifi- 
eant information. Significantly, the appellees have made 
no claim that they were unable to trace completely every 
remittance from the Thyssen Bamk to onder he ydt’s 
Bank, from the beginning to the end. 

The Court also was in error in refusing to _— what 
existing documents, if any, had not been produced. Par- 
ticularly, the court should have determined whether all 
documents in the possession of Fides had been produced. 
Fides had certified that, at the request of Heydt,| it had 
made full production of all of its records and had given 
to appellees complete information with respect to Heydt’s 
investments in enemy and enemy-occupied countries. The 
appellees dwelt at length upon an alleged “Declaration 
Fides” and refused to accept Heydt’s explanation that he 
was referring to the statement of his investments pre- 
pared by Fides and furnished to the appellees pursuant 
to the production order (Pl. Ex. 23, J.A. 841). Whether 
the court believed that full production of the records of 
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Fides was made cannot be ascertained from the record. 
Findings on this issue were necessary and should have 
been made. 

We submit that on the basis of the entire record, this 
Court should find that there has not been a showing that 
any missing documents are in the possession, custody, or 
control of Heydt; or that Heydt failed or refused to pro- 
duce any relevant or material documents. There is no 
adequate basis for the conclusion of the trial court that 
compliance had not been made, nor is there any basis in 
the record for the imposition of any sanctions. 


C. The Court Below Erred in Ruling That Heydt’s 
Answer to Part of Interrogatory No. 23 Was Insuf- 
ficient 

By its very nature, the questions propounded by appel- 
lees in Interrogatory No. 23 could not be answered with 
particularity. The Interrogatory initially called for a 
mass of information (J.A. 12). Heydt replied in effect 
that it was difficult for him to answer as, being a private 
Swiss citizen, he was not obliged to keep books or files 
and did not keep letters if they were of no interest to him 
(J.A. 354-58). He mentioned that some records might be 
with the Swiss authorities and others with Fides or the 
Union Bank of Switzerland. The production order re- 
quired Heydt to answer that part of the Interrogatory 
reading as follows: 


“If any of the documents are no longer in plaintiff 
Eduard Von der Heydt’s possession, custody or con- 
trol because of loss or destruction, state when and 
how such loss or destruction occurred.” (J.A. 52). 


Heydt testified explicitly that no documents had been 
destroyed since the commencement of the action. He had 
no list of the documents removed by the Swiss authorities. 
He had not removed or sent away any documents. Mani- 
festly no more precise answer could be given. He could 
not be expected to remember whether and when he had 
lost any particular paper at a time between six and fif- 
teen years ago, especially since the court did not find or 
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even indicate to what paper or papers the inquiry was 
directed. The order of dismissal cannot rest upon any 
failure to answer in detail Interrogatory No, 23. 


D. The Court Below Erred in Refusing to Require Ap- 
pellees to Produce for Examination All Memoranda 
Prepared by Mr. Charig Which Relate to His In- 
vestigation of the Books and Records 


At the hearing the appellees were asked to produce 
all contemporaneous reports by their employee, Mr. 
Charig, with respect to his conversations with Prof. Rus- 
sel and Mrs. Huyer (J.A. 689, 705, 714-15, 777). The 
objection of appellees apparently on the ground of 
privilege was sustained by the trial court (J.A. 689, 
705, 715). Later, appellees delivered to appellants’ and 
introduced as part of their own case, as documents made 
in the regular course of business such part of Charig’s 
reports that set forth his conversations with Prof. Russel 
or Mrs. Huyer (J.A. 806-807). They stated that the ex- 
cerpts merely contained “everything which took place in 
the conversations—not everything relating to them.” 
(J.A. 807). Charig had testified that he had reported 
“in considerable detail” to Washington concerning Prof. 
Russel’s visit on April 20th (J.A. 714). This report was 
not produced. Nor did they offer any reports by Charig 
with respect to his examination of the documents delivered 
to him in Munich by Prof. Russel. Mr. Charig had kept 
this material for over four months (J.A. 713).. Appel- 
lants’ request that the appellees produce all memoranda 
_made of Mr. Charig’s investigation of the books and 
records of the plaintiff, of Vonderheydt’s Bank and of 
Internationale Kuntsvereeniging (J.A. 816) was denied 
by the court (J.A. 817). 

It was of particular importance here that thead reports 
be produced. They undoubtedly contained an analy sis 
and description of the material examined pursuant to 
the production order. Their value for purposes of im- 
peachment are self-evident. Likewise, their value for the 
purpose of determining the extent of the production and 
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the significance and materiality of the missing Dutch 
documents is equally apparent. All of the considerations 
which led the Supreme Court in Jencks v. United States, 
— US. —, 1 Led 2d, 1103, to hold that the de- 
fendants were entitled to an inspection of the reports of 
the government witnesses are here present. 

We are concerned here with the propriety of the con- 
fiscation as enemy tainted of the property of appellants. 
In cases of this nature, the Custodian may summarily 
seize the property, relegating the owner to an action 
under Section 9(a) of the Trading with the Enemy Act. 
The burden upon the plaintiff is heavy. He must prove 
not only that he is not an enemy but that he is not even 
enemy tainted. The interest of the United States, as in 
a criminal case, should be “not that it shall win a case, 
but that justice shall be done. ...” Berger v. Umited 
States, 295 U.S. 78, 88. The same public policy “that a 
person should not be deprived of his liberty without 
giving him an opportunity to have access to material 
which might exculpate him” (United States ex. rel. 
Schlueter v. Watkins (S.D.N.Y. 1946) 67 F. Supp. 556, 
aff'd without consideration of this point (C.A. 2d, 1946), 
158 F. 2d 853, requires that appellants should be per- 
mitted to inspect the reports of the Custodian’s investi- 
gators who appear as witnesses in the action. 

Just as in Jencks v. United States, supra, ——, the de- 
fendants were held entitled to inspect the reports of the 
government witnesses, the appellants here should be held 
entitled to inspect the reports dealing with Charig’s in- 


vestigation of the books and records. The language of ° 


the Supreme Court is particularly appropriate here: 


“We now hold that the petitioner was entitled to an 
order directing the Government to produce for inspec- 
tion all reports of Matusow and Ford in its posses- 
sion written, and when orally made, as recorded by 
the F.B.L., touching the events and activities as to 
which they testified at the trial. We hold, further, 
that the petitioner is entitled to inspect the reports 
to decide whether to use them in his defense, * * * 
Justice requires no less. 








a 
: 
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“ * * * Relevancy and materiality for the urposee 
of production and inspection, with a view to use on 
eross examination are established when the reports 
are shown to relate to the testimony of the witness. = 
(1 Led 2d, 1103; 1113) 
The court erred in not requiring the produston of these 
reports. 


IV. The Court Below Erred In Denying To 
Appellants Mutual Discovery | 


The errors discussed in previous sections of this brief 
require reversal of the order of dismissal and ‘the re- 
manding of the case for trial on the merits. It is im- 
portant that in reversing, this Court should correct the 
errors of the lower court in denying to appellants mutual 
discovery. 


A. The Motion For Production Of Shteenmels From 
Former Employees Of The German ash eons 
Service 

Judge Wilkins denied appellants’ motion on the: ground 
that the statements are “statements of witnesses obtained 
by counsel for the defendant and are a part of the work 
product of counsel”, and if not work product are “hear- 
say” and “not admissible” (J.A. 47). He apparently 
acted upon the theory that the work product of attorneys 
is privileged from discovery. Judge Tamm later! denied 
appellants’ cross-motion for production of these state- 
ments on the ground that Judge Wilkins’ order was the 
law of the case (p. 6, supra). 

Judge Wilkins was in error on two grounds: 

In the first place there was no showing by appellees 
that the statements were obtained by counsel in the liti- 
gation. Indeed, it was not even claimed that all the state- 
ments were obtained after the litigation was commenced. 
The fact that statements were obtained by investigators 
who happen also to be members of the bar does not make 
the documents privileged. O’Neill v. United States (E.D. 
Pa. 1948), 79 F. Supp. 827, reversed on other grounds 
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sub nom, Alltmont v. United States (C.A. 3d), 177 F.2d 
971; Newell v. Capital Tramsit Co. (D.C.D.C. 1948), 11 
F.R. Serv. 34.411, Case 2; 

Secondly, even it the statements were obtained by at- 
torneys in charge of the litigation, they are not privileged 
from production. The Supreme Court in Hickman v. 
Taylor, 329 U.S. 495, squarely held that statements ob- 
tained by an attorney fall outside the scope of the 
attorney-client privilege and in a proper case are sub- 
ject to discovery. The Court stated: 


“For present purposes, it suffices to note that the 
protective coat of this privilege does not extend to 
information which an attorney secures from a wit- 
ness while acting for his client in anticipation of 
litigation.” (p. 508) 


The Court continued: 


“Where relevant and non-privileged facts remain 
hidden in an attorney’s file and where production of 
those facts is essential to the preparation of one’s 
case, discovery may properly be had. Such written 
statements and documents might, under certain cir- 
cumstances, be admissible in evidence or give clues 
as to the existence or location of relevant facts. Or 
they might be useful for purposes of impeachment 
or corroboration.” (p. 511) 

Consequently, appellants upon a showing of good cause 
were entitled to the production of the statements obtained 
from the former employees of the German Intelligence 
Service. Rule 34 contemplates not a mere automatic 
denial of a motion where the statements sought to be 
produced were obtained by the adverse party’s attorney, 
but an exercise of judgment based upon the sufficiency of 
the showing of good cause. Martin v. Capital Transit 
Co., 83 U. S. App. D.C. 239, 170 F. 2d 811; Cf. Park ¢& 
Tilford Distdlers Corp. v United States, (S.D.N.Y. 1957), 
24 F.R. Serv. 34.42, Case 1. 

Judge Wilkins failed to exercise the judgment called 
for by Rule 34, but denied production automatically. 
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This was error.” 

We submit that this Court should hold not tise that 
error was committed in failing to exercise discretion, but 
that good cause was here shown. The statements sought 
to be produced were those of persons whose depositions 
as witnesses had been scheduled to be taken. On the 
vital issue whether Heydt knowingly had effected remit- 
tances to agents of the German Intelligence Service, the 
testimony of those witnesses might be crucial. Justice 
requires no less than that the appellants be afforded an 
opportunity to inspect these statements so that they might 
properly cross-examine these witnesses. In this case 
there was no claim of a threat to the national security, 
or to diplomatic relations, or war secrets. Judge Wilkins 
and later Judge Tamm should have ordered the produc- 
tion of the statements. Cf. Royal Exchange Assurance 

v. McGrath (S.D.N.Y. 1952), 17 F.R. Serv. 34.411, Case 8, 
13 F.R.D. 150. 


B. The Motion to Compel Answers —s the 
Identity of Documents and the Disclosure of Facts 


Judge Wilkins clearly was in error when he denied ap- 
pellants’ motion for an order requiring the Custodian to 
identify the documents in his possession or control which 
contained evidence relating to Heydt’s alleged activities 
for the German Intelligence Service and to describe the 
nature and extent of Heydt’s alleged contacts with em- 
plovees of the German Intelligence Service. Appellants 
were entitled to this information as a matter of right 
under Rule 26(b) F.R.C.P. and were not obliged to show 
good cause. 

Rule 26(b) provides specifically that the deponent may 
be examined with respect to the “existence, description, 


22 Judge Wilkins also clearly erred when he applied the: test of 
admissibility in evidence. See 4 Moore’s Federal Practice (24 ed.) 
§ 26.17, Admissibility in Evidence Not a Prerequisite to Discov- 
ery; Uebersee Finanz- Korporation etc. v. Brownell (D.C.D.C. 
1954), 121 F. Supp. 420; Hickman v. Taylor (C.A. 3d, 1945), 153 
F. 2d 212, aff’d 326 U.S. 495. 
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nature, custody, condition and location of any books, 
documents, or other tangible things.” The only qualifica- 
tion is that the examination must be regarding relevant 
matter. Clark v. Chase National Bank (S.D.N.Y. 1941), 
> F.R. Serv. 34.11, Case 1; Monarch Liquor Corp. v. 
Schenley Distillers Corp. (S.D.N.Y. 1941), 5 F.R. Serv. 
26b.21, Case 2; Cities Service Ou Co. v. Celanese Corp. 
of America (Del., 1953), 19 F.R. Serv. 26c.4, Case 1, 14 
F.R.D. 246; Elliott McGowan Productions v. Republic 
Productions, Inc. (S.D.N.Y., 1955), 21 F.R. Serv. 26b.21, 
Case 1. 

Appellants were entitled as of right to the identification 
of these documents. Whether they would be entitled to 
their production is a separate matter and might be de- 
pendent upon a showing of good cause. The only ques- 
tion before Judge Wilkins was that of identification. The 
question of production was not before him, He clearly 
erred in denying appellant’s motion for identification of 
the documents. 

Judge Wilkins also was in error in denying appellants’ 
motion to compel the Custodian to describe the nature 
and extent of the alleged contacts between Heydt and the 
former employees of the German Intelligence Service. 
Rule 26(b) provides that the deponent “may be examined 
regarding any matter, not privileged, which is relevant 
to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the examin- 
ing party or to the claim or defense of any other party.” 
In Hickman v. Taylor, 329 U. S. 495, the Supreme Court 
stated : 


“Mutual knowledge of all the relevant facts gathered 
by both parties is essential to proper litigation. To 
that end, either party may compel the other to dis- 
ane whatever facts he has in his possession.” (p. 
Bs) 

The Supreme Court in Hickman made it clear that the 
facts gleaned from interviews with witnesses are not im- 
munized from discovery because obtained by counsel. 
Thus, it stated: 
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“Interrogatories were directed toward all events prior 
to, during and subsequent to the sinking of the tug. 
Full and honest answers to such broad interrogatories 
would necessarily have included all pertinent infor- 
mation gleaned by Fortenbaugh through his inter- 
views with the witnesses.” (p. 508-9; Emphasis sup- 
plied). : 

Prof. Moore states: , 
“In other words, by properly phrased interrogatories 
a party can be required to state the substance of all 
interviews with witnesses whether obtained ‘by his 
attorney or by others and whether or not reduced to 
writing.” 4 Moore’s Federal Practice (2d ed.) See. 
26.23(8), pp. 1146-7. | 

See also Brookshire v. Pennsylvania R. Co. (N.D. Ohio, 

1953) 18 F.R. Serv. 34.411, Case 6, where the court stated: 


“By interrogatories directed to his opponent he may 
obtain the substance of the information possessed by 
witnesses.” 2 


The interrogatories here, e.g., “Will you describe the 
nature and extent of the contacts which Mr. Rossbach is 
said to have had with the plaintiff, whether oral or writ- 
ten, and where and when such contacts took place,” (J.A. 
28) were properly phrased to elicit the facts. 

By limiting appellants’ discovery to the documents 
which the appellees proposed to introduce into evidence, 
the Court below denied appellants the discovery to which 
they were entitled as of right under the Rules of Civil 
Procedure. Indeed, appellees recognized that the! court 
erred when they furnished appellees with a number of 
documents not called for by the order (J.A. 96)., But, 
in the very words of appellees, “Discovery procedures are 
not, however, dependent upon the kindliness of opposing 
counsel.” (J.A. 60). And as Chief Judge Laws stated 
in Societe Internationale, etc. v. McGranery (D.C. D.C.) 
111 F. Supp. 435, 442: : 

“Under the rules of United States courts a party is 


not required to accept the assurance of opposing 
counsel as to what has been made available. He is 
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entitled to draw his own conclusions on examination 
of the papers.” 


The orders of Judge Wilkins were erroneous. 


CONCLUSION 


The order of dismissal should be reversed and the case 
remanded for trial on the merits. The mandate of re- 
versal should also direct that appellants’ motions for dis- 
covery should be granted. 


Respectfully submitted, 


IsaporE G, ALK 
1026 Woodward Building 
Washington, D. C. 


Spwyey S. Sacus 
309 Woodward Building 
Washington, D. C. 


Invine Mosxovirz 
115 Broadway 
New York, New York 
Attorneys for Appellants 


Of Counsel: 

GravuBarp & Mosxkovitz 
115 Broadway 
New York, New York 








oL 


APPENDIX 


Section 9(a) of the Trading With the Enemy Act, as 
Amended, the Act of October 6, 1917, c. 106, Sec. 
9(a), 40 Stat. 419, as Amended, 50 USCA. App. 1: 


§9. Claims to property transferred to custodian; notice 
of claim; filing; return of property; suits to re- 
cover. 


(a) Any person not an enemy or ally of enemy claim- 
ing any interest, right, or title in any money or other 
property which may have been conveyed, transferred, as- 
signed, delivered, or paid to the Alien Property Cus- 
todian or seized by him hereunder and held by: him or 
by the Treasurer of the United States, or to whom any 
debt may be owing from any enemy or ally of enemy whose 
property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and held 
by him or by the Treasurer of the United States may 
file with the said custodian a notice of his claim under 
oath and in such form and containing such particulars 
as the said custodian shall require; and the President, 
if application is made therefor by the claimant, may order 
the payment, conveyance, transfer, assignment or delivery 
to said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which 
the President shall determine said claimant is entitled: 
Provided, That no such order by the President shall bar 
any person from the prosecution of any suit at law or 
in equity against the claimant to establish any right, title, 
or interest which he may have in such money or other 
property. If the President shall not so order within sixty 
days after the filing of such application or if the claim- 
ant shall have filed the notice as above requiréd and 
shall have made no application to the President, said 
claimant may institute a suit in equity in the Supreme 
Court of the District of Columbia or in the district court 
of the United States for the district in which such claim- 
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ant resides, or, if a corporation, where it has its prin- 
cipal place of business (to which suit the Alien Property 
Custodian or the Treasurer of the United States, as the 
case may be, shall be made a party defendant), to estab- 
lish the interest, right, title, or debt so claimed, and if 
.so established the court shall order the payment, con- 
veyance, transfer, assignment, or delivery to said claim- 
ant of the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the United 
States or the interest therein to which the court shall 
determine said claimant is entitled. If suit shall be so 
instituted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, or in the 
Treasury of the United States, as provided in this Act 
and until any final judgment or decree which shall be 
entered in favor of the claimant shall be fully satisfied 
by payment or conveyance, transfer, assignment, or de- 
livery by the defendant, or by the Alien Property Cus- 
todian, or Treasurer of the United States on order of the 
court, or until final judgment or decree shall be entered 
against the claimant or suit otherwise terminated. 


Federal Rule of Civil Procedure 26: 
Rule 26. Depositrons Pending Aciion 


(b) Scope of Exammation. Unless otherwise ordered 
by the court as provided by Rule 30(b) or (d), the de- 
ponent may be examined regarding any matter, not priv- 
ileged, which is relevant to the subject matter involved in 
the pending action, whether it relates to the claim or 
defense of the examining party or to the claim or de- 
fense of any other party, including the existence, de- 
scription, nature, custody, conditioa and location of any 
books, documents, or other tangible things and the identity 
and location of persons having knowledge of relevant 
facts. It is not ground for objection that the testimony 
will be inadmissible at the trial if the testimony sought 
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appears reasonably calculated to lead to the ce 
of admissible evidence. 


Federal Rule of Civil Procedure 33: 
Rule 33. Interrogatories to Parties 





” * * * 


Interrogatories may relate to any matters which can 
be inquired into under Rule 26(b), and the answers may 
be used to the same extent as provided in Rule 26(d) for 
the use of the deposition of a party. Interrogatories may 
be served after a deposition has been taken, and a 
deposition may be sought after interrogatories have been 
answered, but the court, on motion of the deponent or 
the party interrogated, may make such protective order 
as justice may require. The number of interrogatories 
or of sets of interrogatories to be served is not limited ex- 
cept as justice requires to protect the party from annoy- 
ance, expense, embarrassment, or oppression. The pro- 
visions of Rule 30(b) are applicable for the protection 
of the party from whom answers to saa a are 
sought under this rule. ! 


Federal Rule of Cwil Procedure 34: 


Rule 34. Discovery and Production of Documents and 
Things for Inspection, Copying, or Photograph- 

mg 7 
Upon motion of any party showing good cause there- 
for and upon notice to all other parties, and subject to 
the provisions of Rule 30(b), the court in which an action 
is pending may (1) order any pariy to produce and per- 
mit the inspection and copying or photographing, by or 
on behalf of the moving party, of any designated docu- 
ments, papers, books, accounts, letters, photographs, ob- 
jects, or tangible things, not privileged, which constitute 
or contain evidence relating to any of the matters within 
the scope of examination permitted by Rule 26(b) and 





o4 


which are in his possession, custody, or control; or (2) 
order any party to permit entry upon designated land 
or other property in his possession or control for the 
purpose of inspecting, measuring, surveying, or photo- 
graphing the property or any designated object or opera- 
tion thereon within the scope of the examination per- 
mitted by Rule 26(b). The order shall specify the time, 
place, and manner of making the inspection and taking 
the copies and photographs and may prescribe such terms 
and conditions as are just. 


Federal Rule of Ciwiu Procedure 37: 
Rule 37. Refusal to Make Discovery: Consequences 


(a) Refusal to Answer. If a party or other deponent 
refuses to answer any question propounded upon oral 
examination, the examination shall be completed on other 
matters or adjourned, as the proponent of the question 


may prefer. Thereafter, on reasonable notice to all per- 
sons affected thereby, he may apply to the court in the 
district where the deposition is taken for an order com- 
pelling an answer. Upon the refusal of a deponent to 
answer any interrogatory submitted under Rule 31 or 
upon the refusal of a party to answer any interrogatory 
submitted under Rule 33, the proponent of the question 
may on like notice make like application for such an 
order. If the motion is granted and if the court finds 
that the refusal was without substantial justification the 
court shall require the refusing party or deponent and 
the party or attorney advising the refusal or either of 
them to pay to the examining party the amount of the 
reasonable expenses incurred in oftaining the order, in- 
eluding reasonable attorney’s fees. If the motion is 
denied and if the court finds that the motion was made 
without substantial justification, the court shall require 
the examining party or the attorney advising the motion 
or both of them to pay to the refusing party or witness 
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the amount of the reasonable expenses ineurred in op- 
posing the motion, including reasonable attorney’ s fees. 


(b) Failure to Comply With Order. 


(1) Contempt. If a party or other witness ectanes to 
be sworn or refuses to answer any question after being 
directed to do so by the court in the district in which 
the deposition is being taken, the refusal may be con- 
sidered a contempt of that court. i 


(2) Other Consequences. If any party or an officer or 
managing agent of a party refuses to obey an order made 
under subdivision (a) of this rule requiring him to answer 
designated questions, or an order made under Rule 34 to 
produce any document or other thing for inspection, copy- 
ing, or photographing or to permit it to be done, or to 
permit entry upon Jand or other property, or an order 
made under Rule 35 requiring him to submit to a physical 
or mental examination, the court may make such orders 


in regard to the refusal as are just, and among: jouners 
the following: | 


(i) An order that the matters regarding whith the 
questions were asked, or the character or description of 
the thing or land, or the contents of the paper, or the 
physical or mental condition of the party, or any other 
designated facts shall be taken to be established for the 
purposes of the action in accordance with the claim of 
the party obtaining the order; | 

(ii) An order refusing to allow the disobedient party 
to support or oppose designated claims or defenses, or 
prohibiting him from introducing in evidence designated 
documents or things or items of testimony, or from ‘intro- 
ducing evidence of physical or mental condition; | 

(iii) An order striking out pleadings or parts thereof, 
or staying further proceedings until the order is obeyed, 
or dismissing the action or proceeding or any, part 
thereof, or rendering a judgment by default against the 
disobedient party; : 
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(iv) In leu of any of the foregoing orders or in addi- 
tion thereto, an order directing the arrest of any party 
or agent of the party for disobeying any of such orders 
except an order to submit to a physical or mental ex- 
amination. 


Federal Rule of Civil Procedure 41: 
Rule 41. Dismissal of Actions 


(b) Involuntary Dismissal: Effect Thereof. For fail- 
ure of the plaintiff to prosecute or to comply with these 
rules or any order of court, a defendant may move for 
dismissal of an action or of any claim against him. After 
the plaintiff has completed the presentation of his evi- 
dence, the defendant, without waiving his right to offer 
evidence in the event the motion is not granted, may 
move for a dismissal on the ground that upon the facts 
and the law the plaintiff has shown no right to relief. 
In an action tried by the court without a jury the court 
as trier of the facts may then determine them and render 
judgment against the plaintiff or may decline to render 
any judgment until the close of all the evidence. If the 
court renders judgment on the merits against the plain- 
tiff, the court shall make findings as provided in Rule 
52(a). Unless the court in its order for dismissal other- 
wise specifies, a dismissal under this subdivision and any 
dismissal not provided for in this rule, other than a dis- 
missal for lack of jurisdiction or for improper venue, 
operates as an adjudication upon the merits. 


Rule 52. Findings by the Court 


(a) Effect. In all actions tried upon the facts with- 
out a jury or with an advisory jury, the court shall find 
the facts specially and state separately its conclusions 
of law thereon and direct the entry of the appropriate 
judgment; and in granting or refusing interlocutory in- 
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junctions the court shall similarly set forth the findings 
of fact and conclusions of law which constitute the 
grounds of its action. Requests for findings are not 
necessary for purposes of review. Findings of fact shall 
not be set aside unless clearly erroneous, and due re- 
gard shall be given to the opportunity of the trial court 
to judge of the credibility of the witnesses. The findings 
of a master, to the extent that the court adopts: them, 
shall be considered as the findings of the court. If an 
opinion or memorandum of decision is filed, it will be 
sufficient if the findings of fact and conclusions of law 
appear therein. Findings of fact and conclusions of law 
are unnecessary on decisions of motions under Rules 
12 or 56 or any other motion except as provided in Rule 
41(b). | 
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QUESTIONS PRESENTED 


1. Did the District Court abuse its discretion in dismissing 
- appellants’ complaint for failure to produce documents as 
ordered and for failure to furnish a satisfactory answer to an 
interrogatory, where the failure to produce was undisputed, 
where it was shown that the documents not produced were in 
_ the possession, custody or control of appellants, and where 
| appellants did not furnish any satisfactory explanation for 
their failure to produce or to answer an interrogatory? 

2. Was the District Court in error in ordering appellants, 
upon a demonstration of good cause, to produce for discovery 
and inspection under Rule 34 documents which were in ap- 
| pellants’ possession, custody or control and were relevant and 
| material to the issues presented in this action, and 
3. If the answers to the preceding questions are in the 
_ affirmative, did the District Court err in refusing to order ap- 
pellees to produce for inspection statements of witnesses ob- 
tained by attorneys for the appellees, or in refusing to order 
appellees to disclose the contents of such statements and to 
make an inventory of their files? 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 
Proceedings below 


This i is an action instituted under Section 9 (a) of the Trad- 
ing With the Enemy Act, 40 Stat. 411, 50 U.S. C. App. Section 
9 (a), for the recovery of certain properties vested by the 
Attorney General pursuant to that Act. The vested property 
consists of a portfolio of securities, as well as a collection of art 
objects located in the United States (App. 18). 

The complaint was filed on March 5, 1954 (App. 2) and the 
answer was filed May 7, 1954 (App.4). A pretrial hearing was 
held on May 23, 1955 before Judge Keech. Thereafter, inter- 
rogatories on behalf of the appellees were served on the respec- 
tive appellants (App. 7, 13, 15), and appellants took the depo- 
sition of appellee Brownell through one of his subordinates 
(App. 6). Appellants then filed motions on August 1, 1955 and 
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August 5, 1955, respectively, to require appellees to produce 
certain statements of witnesses obtained by attorneys for the 
appellees and to compel appellee Brownell, through his sub- 
ordinate, to answer certain questions on his deposition seeking 
to ascertain the contents of the statements of witnesses and 
also seeking an inventory..of the files of appellee Brownell 
(App. 19, 27). Both of these orders were denied by Judge Wil- 
kin by orders dated August 18, 1955 (App. 47, 48). 
__ ‘Thereafter, based upon the answers to interrogatories pre- 
viously served, and upon other evidence submitted by affidavit, 
appelles moved that ‘appellant von der Heydt be required to 
produce for inspection certain enumerated documents in his 
possession, custody, or control and to answer an interrogatory 
which had not been answered (App. 49). Appellants then 
cross-moved for the same relief denied by Judge Wilkin, 
namely, for the production of statements of witnesses and to 
eompel answers (App. 89-91). Appellees’ motion for produc- 
tion was granted and appellants’ motions were denied in a 
memorandum opinion by Judge Tamm of January 23, 1956 
(App. 114) and by order dated February 8, 1956 (App. 119). 

Appellants not having produced any documents nor an- 
swered the interrogatory as required by the order of Judge 
Tamm, appellees moved for dismissal under Rules 37 (b) and 
(d) and Rule 41 (b) of the Rules of Civil Procedure (App. 
124). This motion was argued before Judge Tamm on March 
23, 1956 (App. 137-143) and was granted (ibid.). Signature 
of the order and judgment of dismissal was withheld by Judge 
Tamm upon representations by appellants that compliance 
with the production order would be forthcoming (App. 143- 
149). -.A further hearing was held on April 20, 1956 (App. 157), 
by which time some documents had been produced, and there- 
after on April 23, 1956 Judge Tamm set aside the order of dis- 
missal previously announced and extended appellants’ time to 
produce to July 1, 1956 (App. 209).? 

- “App.” references are to pages of the Joint Appendix filed herein. 

7 At-the time the motion for dismissal was filed, the trial of this action 
had been set by the District Court for May 1956. Because of the pendency 


of the motion for dismissal, Chief Judge Laws had postponed the trial date 
until October 1956 (App. 209). 
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Subsequently appellants produced numerous documents. 
Many significant documents, however, were not produced, al- 
though repeatedly requested (App. 250-263). Accordingly, 
appellees again moved for dismissal pursuant to Rules 37 (b) 
and (d) and 41 (b) of the Rules of Civil Procedure (App. 
214). This motion was argued before Judge Tamm on October 
2, 1956, and on October 8, 1956 Judge Tamm filed a memo- 
randum opinion in which he stated that the records produced 
indicated rather positively the existence of other documents 
not produced and that the circumstances indicated that little 
weight could be given to appellants’ affidavits denying posses- 
sion or control of the missing documents (App. 352-353). 
Judge Tamm concluded, however, that this factual issue could 
not be resolved upon affidavits and that the matter should be 
scheduled for hearing with testimony upon the issues tendered 
(ibid.). Such hearing was held before Judge Curran of the 
District Court (by assignment of Chief Judge Laws) on No- 
vember 20, 26, 27, 28, 29 and 30, and December 3, 4 and 5, 
1956 (App. 353-354), at which time testimony was adduced 
by both parties and numerous documents were received in 
evidence. At the conclusion of such hearing, Judge Curran 
announced his decision that appellants had never conténded 
that they had produced all documents which were required 
by the order of Judge Tamm, that appellants had not satis- 
factorily explained why the missing documents had not|been 
produced and that appellants had not complied with the order 
in good faith (App. 817-818). Judge Curran accordingly di- 
rected the entry of an appropriate order of dismissal andisuch 
order and judgment was entered on December 18, 1956 (App. 
353). This is the judgment appealed from. Notice of sppeal 
was filed on February 14, 1957. 


Nature of action 


Appellants instituted this action to recover property vested 
under the Trading with the Enemy Act, alleging that they 
were not enemies of the United States within the meaning of 
that Act (App. 3). At the time of vesting, some of the prop- 
erty was held in the name of appellant von der a but 
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most was held in the name of the corporate appellants (App. 
18; R. 1014 et seq.). Pursuant to stipulation of the parties, it 
was admitted that both corporate appellants were beneficially 
owned solely by appellant von der Heydt (App. 18, 381). 
Appellees filed an answer denying the asserted nonenemy 
status of appellants (App. 5). At the pretrial hearing (which 
preceded all discovery proceedings here involved) appellees 
contended that appellant von der Heydt, by reason of his 
activities on behalf of the German Government, was an agent 
of that Government and therefore an enemy under Section 2 
of the Act, or that by reason of such activities he was enemy 
tainted within the meaning of the decision of the Supreme 
Court in Clark v. Uebersee Finanz-Korporation, A. G., 332. 
U. S. 480, and that he was resident outside the United States 
and doing business within enemy territory, and was therefore 
an enemy under Section 2 of the Act (App. 53). The same 
contentions were advanced with respect to the corporate appel- 
lants, since they were beneficially owned solely by appellant 
von der Heydt and if he was an enemy then the corporations 
themselves became enemies under Clark v. Uebersee Finanz- 
Korporation, A. G., supra. It was also asserted that the cor- 
porate appellants were enemies by reason of doing business in 
enemy territory. These contentions were based briefly upon 
the following facts: 

It is undisputed that appellant von der Heydt was the sole 
owner of von der Heydt’s Bank, N. V., and Internationale 
Kunstvereeniging, N. V., both Dutch corporations (App. 227, 
610-611). The first named corporation was liquidated at the 
end of the year 1942 and its assets and accounts were taken 
over by the second corporation which has remained in exist- 
ence (App. 592-596, 624-625). It is also undisputed that the 
German Intelligence Service maintained an account or ac- 
counts with the August Thyssen Bank of Berlin (Appellants’ 
Brief, p. 2) and that in the year 1939 and until the invasion 
of Holland by the Germans in May, 1940, von der Heydt’s 
Bank, N. V. received funds from the Thyssen Bank and trans- 
mitted funds on orders of that bank to persons designated by 
the latter (zbid.). After the invasion of Holland, similar 
funds were transmitted to von der Heydt at his residence in 
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Switzerland, which funds were deposited by him in custodian 
accounts in his name with the Locarno branch of the Union 
Bank of Switzerland. In the same manner, amounts were 
paid out from these accounts upon orders of the Thyssen Bank 
to persons designated by that bank (Appellants’ Brief, pp. 
2-3). As to such payments, both in Holland and in Switzer- 
land, the main issues to be determined were whether the funds 
deposited with the Thyssen Bank and paid out upon instruc- 
tions from that bank were funds of the German Intelligence 
Service and whether appellant von der Heydt was aware of 
the nature of the activities in which he was engaged. On 
these issues a number of depositions of former officials' of the 
German Intelligence Service and the Thyssen Bank were taken 
by appellees (App. 33-39). There is evidence in this 'record 
that funds of the German Intelligence Service were trans- 
mitted to appellant von der Heydt through the Thyssen Bank 
with instructions from that Intelligence Service that remit- 
tances be made to designated persons through von der Heydt’s 
Bank in Holland, until May, 1940, and thereafter ery von der 
Heydt in Switzerland (App. 815-816). 

Also present in the case, as above noted, were issues as to 


whether any or all of the appellants were doing business ' within 
enemy territory and were therefore enemies and whether ap- 
pellant von der Heydt was enemy tainted by reason ' of his 
activities on behalf of German interests. 


The facts 


Appellants’ statement of facts and indeed their entire brief, 
by omitting very substantial portions of the evidence adduced 
before the Court below, and by omitting almost entirely any 
reference to evidence (both documentary and oral) which was 
adverse to them and which formed the basis of the decision 
of the District Court, seek to create the impression that the 
order and judgment appealed from was an arbitrary and capri- 
cious act of Judge Curran based upon wholly insufficient facts. 
In order that this Court may have a true picture of the evi- 
dence which was before the District Court, and upon which its 
decision rests, a fairly extensive counter-statement of the facts 
becomes necessary. 
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A. The discovery proceedings 


Since appellants seek to review in this Court virtually all 
of the discovery proceedings which took place below, it be- 
comes necessary to narrate the entire history of such pro- 
ceedings. Furthermore, the pattern of appellants’ conduct 
with respect to the discovery proceedings instituted by appel- 
lees formed an important part of the basis of the judgment 
appealed from and was commented on by both Judges Tamm 
and Curran below (App. 352, 817). 

After the pretrial hearing before Judge Keech, appellees 
served separate interrogatories upon each of the appellants 
(App. 7, 18, 15) seeking to ascertain the existence and loca- 
tion of relevant documents in the possession, custody or con- 
trol of appellants and also seeking information as to the busi- 
ness activities of each of the appellants in enemy or enemy- 
occupied territories during World War II. These interroga- 
tories were served on June 28, 1955 (App. 52, 62) but answers 
were not received from the corporate appellants until August 
29. 1955, and from appellant von der Heydt until September 
2C, 1955 (App. 62). By request of the appellants, extensions 
of time to serve these answers had been granted by appellees 
upon representations that it would take considerable time 
to assemble the information requested. 

- Shortly before these interrogatories were served, appellants 
noticed and took the deposition of appellee Brownell through 
one of his subordinates (App. 6). In that deposition appel- 
lants asked for and obtained information as to the names and 
addresses of persons having knowledge of relevant facts (App. 
40-41, 44). In such deposition, appellants also requested 
the production of statements obtained from these witnesses 
by attorneys for the appellees; this was refused (App. 43-44). 
Appellarts also sought to elicit from the deponent the con- 
tents of the statements just referred to; this also was refused 
(App. 43-44). Finally, in such deposition appellants re- 
quested an itemized list of “every record or memorandum or 
statement or letter, affidavit, documents, or any other writing” 
within appellee’s possession or control, or of which appellee 
Brownell had knowledge, containing any evidence or informa- 
tion as to the employment of appellant von der Heydt by the 
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German Intelligence Service or related agencies; this too was 
refused (App. 29, 45-46). Shortly prior to the taking of this 
deposition, appellees had themselves noticed the taking of 
depositions in Europe of most of the persons having knowl- 
edge of the relevant facts whose names had been furnished 
to appellants by appellees (App. 33-39). These depositions 
were in fact taken in September 1955 (App. 55-59). | 
Appellants then moved in August, 1955 for orders requiring 
statements of witnesses to be produced under the provisions 
of Rule 34 of the Rules of Civil Procedure and for an; order 
compelling appellee Brownell to answer the questions posed 
on his deposition seeking the contents of such statements and 
seeking an inventory of appellees’ files (App. 19, 27). | Both 
motions were denied by Judge Wilkin on August 18, 1955 
(App. 47-48) upon the grounds that the statements of wit- 
nesses were the work product of appellees’ attorneys and that 
as to the questions on deposition, appellants had been fur- 
nished with the information to which they were entitled. 
Upon the receipt of appellants’ answers to interrogatories, 
hereinabove referred to, appellees filed, on November 23,1955, 
a motion under Rule 34 seeking production of documents listed 
under eight separate items* and seeking to compel appellant 
von der Heydt to answer appellees’ interrogatory No. 23 (App. 
49). The first three of these items sought the books and 
records of von der Heydt’s Bank, N. V. and Internationale 
Kunstvereeniging, N. V., the two Dutch corporations wholly 
owned by appellant von der Heydt hereinabove referred to. 
The motion was supported by an affidavit of Mr. Gerard F. 
Charig, a Department of Justice attorney, who had visited the 
home of Mrs. Huyer, an employee of von der Heydt, in Zand- 
voort, Holland and had been informed that all the books, 
records and correspondence of these Dutch corporations' were 
maintained intact in Mrs. Huyer’s house (App. 69-73). | The 
remaining items sought the production of files in appellant 


* Seven of these items were limited to the period from September 1, 1939 
to and including 1945. The remaining item, relating to appellant von der 
Heydt’s personal correspondence files with designated persons, sought pro- 
duction of such correspondence for the period since September 1, 1939. | The 
relevancy of this more extended period is abundantly demonstrated by the 
correspondence with Professor Russel, see pp. 10-12, infra. 
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von der Heydt’s personal possession, correspondence between. 
appellant von der Heydt and his Dutch corporations and the 
Niederrheinische Bank of Germany, copies of documents in the 
possession of Fides Union Fiduciaire (a company managing 
the investments of the corporate appellants) (App. 56) relat- 
ing to investments or business activities of appellants in desig- 
nated enemy or enemy-occupied countries, and copies of docu- 
ments in the possession of the Union Bank of Switzerland 
relating to accounts maintained by the appellants with said 
Bank. These items related to documents or files referred to by 
appellant von der Heydt in his answers to appellees’ interroga- 
tories as being in his possession, custody or control (App. 357, 
358). : 

This motion came on for argument on January 13, 1956, and 
was vigorously resisted by appellants primarily upon the 
ground that inasmuch as Judge Wilkin had denied appellants 
their request for production of statements of witnesses ob- 
tained by appellees, appellees were likewise not entitled to the 
production of any documents (App. 73-84, 88-89).* Not only 
did appellants oppose the motion on this ground, but filed 'a 
cross-motion for the same relief which only a few months before 
had been denied by Judge Wilkin (App. 89-94). By memo- 
randum opinion filed January 23, 1956 (App. 114-116) Judge 
Tamm, upon a showing of possession, custody or control, rele- 
vancy, and good cause, granted appellees’ motion and denied 
appellants’ cross-motion, holding as to the latter that appel- 
lants could not be permitted to renew the same motions before 
successive judges of the same District Court. Following this 
opinion, and following the denial of an additional motion for 
reargument by appellants filed on February 4, 1956 (App. 116— 
119) reciting exactly the same objections, an order requiring 
the production of the documents requested was signed by Judge 
Tamm on February 8, 1956 (App. 119-124). This order re- 
quired production of the documents in question on or before 
February 27, 1956 and required appellant von der Heydt on or 
before February 15, 1956 to answer that portion of appellees’ 

* Appellants also made some other objections based upon alleged lack of 


control over certain documents. These objections and the facts pertaining 
thereto are discussed in Point II of this Brief, infra, pp. 44-54. 
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interrogatory 23, thus far unanswered, which asked him to 
state, as to any documents which had been lost or destroyed, 
the date and circumstances of such loss or destruction (App. 
123-124). 

Although appellees’ motion for production had been hited 3 in 
November 1955 and the trial of this action was then scheduled 
for the beginning of May 1956 (App. 147), appellants made no 
efforts to assemble the necessary documents in the event that 
the motion should be granted and an order for production 
entered by the Court (Def. Exs. 13A, 15A, App. 859, 862). 
On the contrary, as more fully discussed infra, pp. 20-22, appel- 
lant von der Heydt and his agents and employees during this 
time were engaged in ‘attempting to devise ways and means of 
defeating the production requested (App. 386-394, 421, 439, 
445, 455, 618-621, 627, 628; Def. Exs. 4, 10, 11, 13-18, 40, 42; 
App. 851, 856, 857, 859-869, 886, 892). No documents what- 
ever were produced on February 27, 1956, nor was the interrog- 
atory answered by that date (App. 125, 141). On March 1, 
1956, one of the attorneys for appellees was refused permission 
_to inspect the documents in Holland covered by Judge se samen 8 
order (App. 127, 723). 

In view of these developments and the sctosniiin trial 
date, appellees, on March 7, 1956, filed a motion under Rules 
37 (b) and (d) and Rule 41 (b) of the Rules of Civil Procedure 
to dismiss the complaint because of appellants’ failure to pro- 
duce documents and answer the interrogatory as required by 
the order of the Court (App. 124). This motion was granted 
by Judge Tamm on March 23, 1956 (App. 137, 142), and sub- 
sequently he vacated his decision and extended the time for 
production to July 1, 1956, as hereinbefore described (App. 
209). Subsequently, appellants produced numerous docu- 
ments, but many significant documents were missing (App. 
321-324). In spite of repeated requests by appellees, appel- 
lants failed or refused to produce these missing documents and, 
accordingly, on August 28, 1956 appellees again moved to dis- 
miss the complaint (App. 214). As previously noted, Judge 
Tamm filed 2 memorandum opinion on this motion stating 
that the matter should be scheduled for hearing -vith testimony 
(App. 352). A nine-day hearing was then held before Judge 
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Curran at the conclusiontof which the Court directed a dis- 
missal of appellants’ complaint upon the ground that appel- 
lants had failed satisfactorily to explain why the missing docu- 
ments had not been produced (App. 353, 817). 


B. The credibility and good faith of appellants and their representatives 


Through affidavits filed with their motion, and through the 
testimony of witnesses and the introduction of documentary 
evidence at the nine-day hearing which resulted in dismissal of 
appellants’ complaint for failure to comply in good faith with 
the discovery order and properly to answer the interrogatory, 
appellees introduced ample proof to sustain Judge Curran’s 
findings that all documents called for by the order were not 
produced and that the failure to produce them was not satis- 
factorily explained. Appellants’ brief, however, significantly 
omits many of the facts which support these findings. At the 
extended hearing below, appellants and their representatives 
contended that they had produced all documents in existence 
(App. 380). This necessarily raised, in addition, an issue of 
credibility. Illustrative of the evidence available to measure 
not only appellants’ good faith but their credibility are the 
following facts: 

Particularly striking is the fact that appellant von der Heydt 
stated in his answer to interrogatory 23 (App. 365) and ini- 
tially on cross-examination (App. 410) that many of the 
documents pertaining to von der Heydt’s Bank, and its suc- 
cessor, Internationale Kunstvereeniging, were destroyed when 
the building in which they were housed was “blown up” by the 
Germans before the Allied invasion. Appellees, however, in- 
troduced letters written to him by his agent, Mr. Huyer, in 
1946, in answer to a specific inquiry by von der Heydt advising 
the latter that all the records of von der Heydt’s Bank and of 
Internationale Kunstvereeniging, with the exception of some 
old London bank books and some correspondence prior to 
1939, were removed from the house before its destruction and 
were preserved throughout the war intact (Def. Exs. 1A, 2A, 
3A, App. 848-850). 

Another startlingly frank item of evidence is a letter from 
von der Heydt’s tax consultant, Professor Russel, written to 
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‘von der Heydt on December 21, 1955, while appellees’ motion 
for production was pending, in which Russel states that “* * * 
if we do not alter anything, then the U. S. A. will stand 
stronger yet,” and “I have removed part of the correspond- 
ence because ill thinking persons might use it abusively” (Def. 
Ex. 17A, App. 865-866). Von der Heydt’s letter in reply 
thanked Russel for this course of action (Pl. Ex. 2, App. 820). 
The context of Russel’s letter just referred to shows that 
Russel was talking about correspondence from the files of von 
der Heydt’s Bank and Internationale Kunstvereeniging’ which 
at that time were in his possession. Von der Heydt had 
previously written to Russel that nothing in the files in Hol- 
land was “in the least dangerous, except these orders of the 
Thyssenbank” (Def. Ex. 7, App. 853).° 

Notwithstanding the fact that it was established that Mr. 
‘Huyer had preserved intact the business correspondence and 
the books of von der Heydt’s Bank (Def. Ex. 2A, App. 849), 
von der Heydt failed to produce the receipts and vouchers 
supporting the cash book, the Nostro and Vostro books of 
von der Heydt’s Bank up to May 1940, and any correspond- 
ence between von der Heydt and Huyer prior to May 1940, 
except for two letters (App. 742-743). In the light of these 
facts, the Russel letter concerning removal of documents men- 
tioned in the preceding paragraph becomes most significant. 
Also significant are letters from von der Heydt to Russel!dated 
July 4 and September 19, 1955 in which von der Heydt stated 
that it had been decided to show or “to produce something in 
order to avoid the impression that I have something to:hide” 
(Def. Exs. 7, 18A, App. 853, 867). These letters by no means 
stand alone. They must be considered with other letters writ- 
ten during the pendency of discovery proceedings herein. 7 Thus 
in discussing the problems arising in connection with appellees’ 
demands for production of the records of the Dutch corpora- 
tions, Russel on December 13, 1955, wrote to von der Heydt, 
“TI consider the whole situation hopeless” (Def. Ex. 40A, App. 
888, italics in original) and on August 19, 1955, he wrote to 

* Appellants admit that von der Heydt carried out orders of the Thyssen 
Bank through von der Heydt’s Bank in Holland up to May, 1940 (Br. 
p. 2). 

437961_57-—8 
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von der Heydt, “As things are going now, the case must go 
wrong” (Def. Ex. 39A, App. 885, italics in original). 

Another example is the VM Journal, one of the missing 
books of von der Heydt’s Bank. Appellants fail to mention 
that appellees introduced in evidence a portion of the deposi- 
tion of Annie Kielmann, a wartime employee of the German 
Intelligence Service, who testified that von der Heydt’s Bank 
and later von der Heydt, individually, was used for transmittal 
of payments to intelligence agents, and that the term for such 
an agent was “V-Mann” (App. 814-816). Likewise, appellants 
fail to state that appellees introduced a page from the current 
account book of von der Heydt’s Bank in which transactions 
with the Thyssen Bank were entered with a cross reference to 
the VM Journal (App. 699, 740-741; Def. Ex. 54, App. fol- 
lowing 925). 

Indicative of the alacrity of appellant in producing docu- 
ments is the fact that Mrs. Huyer transmitted to Professor 
Russel on December 20, 1955 the minute book and bylaws of 
the von der Heydt’s Bank (App. 737-738; Def. Ex. 45A, App. 
896) and that, despite the repeated assertions of Professor 
Russel and Mrs. Huyer that all of the existing documents per- 
taining to von der Heydt’s Bank and Internationale Kunst- 
vereeniging had been produced (App. 171, 729, 735-736; Def. 
Exs. 43, 52, App. 893, 923), these documents were not fur- 
nished to appellees until April 20, 1956 (App. 737), when a 
further hearing on appellees’ first motion to dismiss was held 
(App. 157). On that date Professor Russel brought to the 
office of the Department of Justice in Munich, Germany, two 
suitcases filled with documents previously found to be missing 
and repeatedly requested (App. 737-738). 

Also illustrative of the credibility and good faith of appel- 
lants and their representatives is the fact that while appellant 
von der Heydt and Russel were asserting that all existing 
documents covered by the discovery order had been produced, 
von der Heydt’s folder of correspondence between Professor 
Russel and himself for the years 1940 through 1944 reposed in 
Russel’s office in Amsterdam, where it had been since August 
1955, having been sent by von der Heydt to Russel “to be 
on the sure side” (Def. Ex. 9A, App. 854-855). Yet that folder 





13 


was not produced by appellants until September 18, 1956 
(App. 337), after appellees on August 28, 1956 had filed their 
last motion to dismiss the complaint (App. 214). 

As a final example, despite the fact that von der Heydt was 
acquitted in a criminal proceeding in Switzerland during the 
course of which certain of his documents were allegedly taken 
from him by the Swiss authorities (App. 399), von der Heydt 
never attempted to obtain the release of such documents until 
after the filing of defendants’ last motion to dismiss (App. 
580; Pl. Ex. 21, App. 837). Nor did von der Heydt ever ob- 
tain, or apparently, even attempt to obtain, a list of the docu- 
ments taken from him by the Swiss authorities (App. 398- 
399, 559, App. Br. p. 42). 

These are not the only examples which could be given, but 
they show at the outset that appellants have attempted. to give 
this Court only a partial view of the facts of this case, 


C. The conduct of appellants concerning production of documents and the 
discovery p 


Both Judge Tamm and Judge Curran found “the pattern 
of plaintiffs conduct” a significant factor to be considered in 
the decision of appellees’ motion to dismiss (App. 352, 817). 
Accordingly, before going into detail as to the facts concern- 
ing the missing documents, we believe a brief chronological re- 
view of the proceedings below and appellants’ ses a in re- 
lation thereto is in order. 

On November 23, 1955, appellees filed their motion for pro- 
duction of documents and seeking to compel an answer to 
their interrogatory 23 (App. 49). This motion was granted 
by Judge Tamm on January 23, 1956 (App. 114) and on Feb- 
ruary 8, 1956 an order was signed requiring appellant von der 
Heydt to produce certain documents by February 27, 1956 
(App. 119). On February 24, 1956, Mr. Charig telephoned 
plaintiffs’ Swiss counsel and was told that the documents de- 
scribed in items 1, 2, and 3 of the order would be made avail- 
able for inspection in Amsterdam on March 1 (App. 722, 723). 
Pursuant to that telephone conversation, Mr. Charig proceeded 
to Amsterdam on March 1, 1956 and was refused access to 
any documents (App. 723-794). 
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. The order having been in no respect complied with, defend- 
ants on March 7, 1956 moved for an order dismissing plaintiffs’ 
complaint (App. 124). On the basis of the facts outlined 
above and the admission of appellants’ counsel at the hearing 
that he did not know whether von der Heydt had complied 
with the discovery order (App. 141), Judge Tamm granted 
defendants’ motion (App. 148). Upon the presentation of a 
proposed order of dismissal to Judge Tamm on March 26, 1956, 
he stated “I will withhold the signing of this order for a period 
of two weeks in order to permit the plaintiffs, if their attor- 
neys are of a mind, to comply with the discovery orders” (App. 
149). 

Faced at this point with a dismissal of their case, appellants 
hastened to make a showing of compliance with the production 
order. Mr. Charig, pursuant to a telegram from plaintiffs’ 
Swiss attorney, arranged to inspect the records of the Dutch 
corporations on April 3, 1956 at Professor Russel’s office (App. 
725-726). There he received 29 books of account and 4 folders 
of correspondence (App. 726). Mr. Charig’s examination of 
the documents in Amsterdam revealed that substantial por- 
tions were missing (App. 728; Def. Ex. 50, App. 919). He 
called this to the attention of Professor Russel and suggested 
that the missing documents might still be at the home of Mrs. 
Huyer (zbid.). In reply, Professor Russel objected to a 
“search” but stated that he would communicate with Mrs. 
Huyer and obtain a statement that she had no additional docu- 
ments in her possession (App. 729; Def. Ex. 48, App. 893). 
Later that day Mr. Charig received a letter from Russel stating 
that he would be willing to accompany Mr. Charig to Mrs. 
Huyer’s office to look for more documents (App. 729; Def. Ex. 
43, App. 893). Accordingly, on April 9, 1956 Mr. Charig was 
allowed to search six file cabinets and a steel cupboard in the 
office of Mrs. Huyer’s home (App. 730). There, within a short 
time, a large number of missing documents were found, but 
many were still missing (App. 731; Def. Ex. 51, App. 920). In 
addition on the basis of the new documents found, Mr. Charig 
ascertained that many more documents were missing than he 
originally had thought (App. 733) and he so informed Pro- 
fessor Russel (Def. Ex. 51, App. 920). No further documents 
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being made available, Mr. Charig then returned to Munich 
(App. 734). 

Thereafter Charig received a letter from Russel dated April 
11, 1956 stating that no additional documents existed, but that 
he would search further “although a few letters which I might 
find cannot have any influence on the case.” (Def. Ex. 52, 
App. 923-924). Later Charig received a letter, dated April 17, 
1956, from Russel stating that he and Mrs. Huyer had again 
searched the office in Mrs. Huyer’s home and had found many 
additional documents (Def. Ex. 44A, App. 894). In telephone 
conversations Russel stated he would bring such documents to 
Munich on April 20, 1956 (App. 708-711). The further hear- 
ing on appellees’ motion ordered by Judge Tamm was set for 
the same date and Charig so advised Russel requesting him 
therefore to come a day or two earlier, but he refused: (App. 
708-711). On April 20, 1956, Professor Russel delivered to 
Mr. Charig in Munich two suitcases full of documents previ- 
ously missing (App. 737). Among these documents there were, 
significantly, four folders of correspondence with the Thyssen 
Bank, Berlin, for the years 1939 and 1940 (App. 737), some 50 
letters from von der Heydt to his agent and local manager, 
Huyer, written during the period 1940 to 1944 (App. 738), and 
the minute book of von der Heydt’s Bank and Internationale 
Kuntsvereeniging (App. 737), which had been in Russel’s pos- 
session since December 21, 1955 (Def. Ex. 44A, App. 894). The 
bulk of the documents, however, which had previously been 
established, from the references in the documents produced, to 
be missing were not delivered (App. 737-740). Notably, vir- 
tually the entire von der Heydt-Huyer correspondence prior to 
May, 1940 was not produced (App. 743). 

Meanwhile, on April 3, 1956, appellants made availabe} in 
Washington 18 pages of transcripts of account from the Union 
Bank of Switzerland covering the years 1943-1945 relating 
to an inactive account of von der Heydt in the Zurich office 
of that Bank (App. 230).° On the same date a first 
parcel of papers from the files of Fides Union Fiduciaire (the 





*The accounts through which von der Heydt made remittances of funds 
received through the Thyssen Bank, Berlin, were maintained in the 
Locarno branch (App. 230). ! 
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company that managed the investments. of the various appel- 
lants) was also produced, and two weeks later twenty-three 
pages of documents from the files of the Niederrheinische Bank 
in Germany were also made available (App. 230). 

The documents just described were all that had been pro- 
duced by April 20, 1956, the date of the further hearing ordered 
by Judge Tamm (App. 232). At that hearing appellants’ at- 
torney filed an affidavit which stated in effect that all of the 
documents required to be produced had been made available 
or were, or would shortly be, en route to the United States 
(App. 172-179). 

On the date of the hearing, appellants’ attorney also sent 
a letter to Judge Tamm stating that “a substantial portion, 
perhaps all, of the documents called for by the discovery 
order” had been received in New York and were being for- 
warded to Washington, and that “with the production of 
these documents, there has been substantially complete com- 
pliance with the order of the Court” (App. 375-376). Based 
on counsel’s representations, Judge Tamm vacated his prior 
dismissal of appellants’ complaint and directed that all dis- 
covery be completed by July 1, 1956 (App. 209). 

The documents described as “a substantial portion, per- 
haps all, of the documents called for by the discovery order” 
consisted of 12 folders (App. 375-376). Contrary to the 
representations made, however, the documents in these 
folders were by no means even a small part of the docu- 
ments required to be produced. Two of the folders were 
empty; the remainder were all dated subsequent to 1945 and 
therefore were not documents for the material period covered 
by the order of the Court (App. 232—235, 252-254). 

After appellees had examined the folders thus produced, 
they advised appellants’ attorneys that these documents were 
not in compliance with the production order, that many other 
documents were missing under the various items of the pro- 
duction order, and that interrogatory 23 had still not been 
properly answered (App. 250-259).” 

* Attached as an exhibit to an affidavit of appellants’ attorney filed at 


the hearing before Judge Tamm on April 20, 1956 was an unsworn docu- 
ment purporting to be an answer to appellees’ interrogatory 23. This 
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" Also, in view of the numerous missing documents, especially 
those pertaining to von der Heydt’s accounts in the Union 
Bank of Switzerland and the payment orders received from 
the August Thyssen Bank in Berlin, appellees, on May 31, 
1956, served further interrogatories seeking factual informa 
tion on these matters (App. 212).° 

At this point, appellants again came forward with additional 
documents, including documents which had been “relocated” 
by appellant von der Heydt (App. 236). These “relocated” 
documents were made available to appellees in June, 1956 and 
contained a number of the documents which appellees in 
their letter of May 23, 1956, had listed as missing (App. 236- 
238, 250). 

As soon as an examination of these documents had been 
completed, appellees, in a letter of June 26, 1956, to appellants’ 
attorneys, again advised appellants that the documents thus 
far produced were by no means complete and that a substan- 
tial quantity of documents required to be produced remained 
missing (App. 259-263). Having received no reply to this 
letter, and after waiting several weeks after the date of July 
1, 1956, set by Judge Tamm, appellees, on August 28, 1956, 
again filed a motion to dismiss the complaint for non-com- 
pliance with the production order (App. 214). 

Once more, appellees’ persistence brought results, for the 
folder of correspondence between von der Heydt and Russel 
for the years 1940-1944, which appellant von der Heydt had 
sent to Russel on August 5, 1955 (Def. Ex. 9A, App. 854) was 
finally made available to appellees on September 18, 1956 
(App. 337). Likewise photostats of some of the payment 
orders transmitted to von der Heydt in Switzerland by the 
August Thyssen Bank during the years 1940 through 1943 


document stated in substance that documents which were no lohger in 
appellant von der Heydt’s possession had been destroyed by him and 
that some of his papers in Holland had been destroyed when the : aan 
blew up his house there (App. 208-209). 

*The answers to these interrogatories were finally transmitted on Sep- 
tember 19, 1956, almost a month after the motion to dismiss was filed. 
Appellant von der Heydt therein stated that he could not answer the 
questions asked, since the information was contained in the documents 
sent to Washington and in the files of the Union Bank of Switrerland 
(App. 367-369). ; 
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were belatedly made available to appellees’ attorneys three 
weeks after the motion to dismiss had been filed (App. 331). 

the months preceding the filing of the motion to dismiss, 
Anodlants did make available several thousand documents 
from Fides, and a number of documents from the Niederrhei- 
nische Bank. There was not. produced, however, the docu- 
ment, described by von der Heydt as “declaration Fides” here- 
inafter referred to (App. 338). 

In opposition to the motion to dismiss, appellants once 
again submitted a document purporting to be an answer to 
appellees’ interrogatory 23 seeking information as to which 
documents were lost or destroyed. This answer stated, in 
substance, that the Dutch documents were in the possession 
of Russel or Mrs. Huyer, unless they were destroyed, that the 
Swiss Federal Police had taken some unspecified documents, 
and that documents might still be held by Russel, Mrs. 
Huyer, Fides or the Union Bank (App. 365-366). 

At this point, appellants once more asserted that all of the 
documents covered by the discovery order which were in exist- 
ence had been produced (App. 275-276, 346). Following these 
events, the motion to dismiss was heard by Judge Tamm and 


Judge Curran as previously described. 


D. The evidence concerning the missing documents 


The affidavits of Albion W. Fenderson and Gerard F. Charig, 
filed with appellees’ motion to dismiss (App. 214, 226, 320), 
specified in detail what documents covered by the production 
order had not been produced up to the time the motion was. 
filed. As has been noted in the preceding section, a few of 
these documents were produced while the motion was pending. 
Appellant von der Heydt has never denied that the missing 
documents once existed (App. 817). He has attempted to 
explain. their nonproduction only by blanket assertions that 
they must have been lost or destroyed, or confiscated by Swiss 
officials before the commencement of the suit (App. 365-366). 
The facts recited show, however, that von der Heydt never 
gave a detailed and sufficient. answer to appellees’ interroga- 
tory 23, which required him to state, as to documents lost or 
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destroyed, the dates and circumstances of such tier | or de- 
struction (App. 123-124). 

When appellees’ motion was heard, the following —— 
covered by the discovery order had not been an (App. 
322-324) : 

Items 1, 2, and 3 (Documents in Holland) | i 


Depotboek (Deposit book) 

VM Journal 

Nostro and Vostro books to May 1940 | 

All receipts and vouchers supporting entries in the 
Kasboek 

All correspondence between appellant von der Heyat 
and Huyer prior to May 1940, except for a0 letters 
dated April 15 and April 26, 1940 

All correspondence from Mr. Huyer to snpeltan von 
der Heydt between October 1940 and July 1942 

8 letters from appellant von der Heydt to Mr. Huyer 
between June 1940 and March 1945 ° 

All correspondence from appellant von der Heydt to Mr. 
Huyer from March 1945 to May 1945 | 


Items 5 and 6 (Documents from appellant von der 
Heydt’s files) 


5a. (Union Bank)—All records or statements ee 
to appellant von der Heydt’s trust or custodian ac- 
counts with the Union Bank of Switzerland, alia 
branch. 

5d. (Dutch companies)—68 letters between speach 
von der Heydt and Mr. Huyer between 1940 and 1946, 
almost all of which have been removed from the files 
by von der Heydt as indicated by notations therein. 

The private books of appellant von der Heydt. __ 

6g. (Thyssen Bank)—All records or documents relat- 
ing to remittances from the Thyssen Bank, Berlin, 
and to payments made under instructions from said 


* Some of the correspondence missing in Holland was found in the papers 
produced from appellant von der Heydt’s own files and was accordingly 
eliminated from the list of missing documents. 
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Bank, except for some 40 payment orders, as well as 
all records for all years except 1943. 


Item 7 (Documents from Fides) 


The “declaration Fides” referred to in appellant von der. 
Heydt’s answers to appellees’ interrogatories of June 
1955, relating to property held in enemy-occupied 
countries. 


Item 8 (Documents from Union Bank of Switzerland) 


All documents relating to appellant von der Heydt’s ac- 
counts in the Locarno branch of said bank. 


The evidence relating to each of these items will now be dis- 
cussed in the order in which they appear above. 


(a) Items 1, 2,and 3 (Documents in Holland) 


Appellant von der Heydt initially testified that many of 
these documents were lost or destroyed when the premises of 
von der Heydt’s Bank and its successor, Internationale Kunst- 
vereeniging, were demolished by the Germans (App. 409-410). 
On cross-examination, when confronted with contradictory cor- 
respondence, he admitted, however, that all such documents 
had been removed from the building before its demolition and 
had survived the war intact (App. 411-412). The evidence 
also showed, contrary to appellant von der Heydt’s testimony 
(App. 411), that the destruction of the building was not a sud- 
den catastrophe, but that the Dutch manager, Huyer, had 
ample time to remove everything in the building, even includ- 
ing such items as the chandeliers and fireplace, and that all 
books, records and correspondence of the two companies were 
removed to 'a safe place and kept intact (App. 265-273, 411-— 
412; Def. Exs. 1A-3A, App. 848-850). Mr. Charig testified 
that when he first located the records of the two companies at 
Mrs. Huyer’s home in 1955, he was told that the books and 
records for the years 1939 to 1945 were “all here” (App. 717- 
718). After Mr. Charig had verified the existence of such 
documents in Mrs. Huyer’s home in May 1955, Professor 
Russel, with appellant von der Heydt’s consent, had many rec- 
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ords of the two companies removed from Mrs. Huyer’s bbme to 
his own office (App. 431, 626-627, 719; Def. Exs. 5A, 18A, 47A, 
App. 852, 867, 915). He thereafter notified Mr. Charig that 
the books and records of the two companies were in his posses- 
sion, but that some were lost (App. 719; Def. Ex. 47A, App. 
915). It later developed, however, as related in the preceding 
section, that many of the documents pertaining to the two 
companies remained in Mrs. Huyer’ s home (App. 731; fa Ex. 
51, App. 920). 

The most significant of the records missing from the files of 
von der Heydt’s Bank is the VM Journal. Its existence was 
demonstrated by references to it appearing in the current ac- 
count book (Def. Ex. 54, App. following p. 925). Although 
appellees’ letter of May 23, 1956 called attention to the omis- 
sion of this journal (App. 250), appellants never once men- 
tioned it until the subject came up during the testimony of 
Professor Russel and appellant von der Heydt. In the light 
of appellants’ admission that von der Heydt, up to the invasion 
of Holland by the Germans in May 1940, was using von der 
Heydt’s Bank to transmit remittances of money to individuals 
in various countries, on orders from the Thyssen Bank, Berlin 
(Br. p. 2), and in the light of the testimony of Annie Kielmann, 
an employee of the German Intelligence Service, that the recip- 
ients of such remittances were German Intelligence agents and 
that the common designation for such agents was “V-Mann” 
(App. 814-816), appellees’ contention that the VM Journal 
contained records as to funds involved in carrying out such re- 
mittances is well founded.” Appellants’ belated assertion, made 
for the first time in their brief (p. 16), that this would be con- 
trary to security procedure is mere speculation which is belied 
by the fact that the transactions with the Thyssen Bank were 





* Professor Russel testified that, while he had never seen the books; in his 
opinion VM must have stood for “Vreemde Munt” which means foreign ex- 
change (App. 665, 701, 811), but Charig’s testimony showed that among the 
books produced was the Devisen Journal, in which were recorded all trans- 
actions involving foreign exchange (App. 741, 811). It is hardly credible 
that there were two such foreign exchange journals. Furthermore, Mr. 
Charig testified that the entries in the books of von der Heydt’s Bank were 
in the German language, whereas “Vreemde Munt” is a Dutch term: (App. 
701, 744). 
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cross-referenced to the VM Journal (App. 699, 740-741; Def. 
Ex. 54, App. following p. 925). 

The other documents missing from the records of the two 
Dutch companies follow the same pattern. Those that cover 
the period up to May, 1940 are missing, such as the Nostro 
and Vostro books up to that date, and all correspondence be- 
tween von der Heydt and Huyer prior to May 1940 (App. 
742-743). Likewise, Mr. Charig testified that the Depotboek, 
which other records indicated contained a record of von der 
Heydt’s purchase and sale of securities for various clients is 
missing (App. 740). 

In connection with all the documents of the Dutch corpora- 
tions, it must also be noted that after appellees had requested 
production of them and while appellees’ motion for production 
was pending, appellant von der Heydt and Russel conferred 
in Switzerland and Holland and corresponded concerning ap- 
pellees’ requests (App. 386-394, 421, 439, 445, 455, 618-621, 
627-628; Def. Exs. 44A-19A, 39, 40, 42, App. 851-869, 884, 886, 
892). In such conferences and correspondence, various pro- 
posals to defeat production were considered, such as bringing 


the books to Switzerland, where Swiss laws would allegedly pro- 
tect them from disclosure, having a Dutch court appoint a cus- 
todian for them in order to remove them from appellants’ con- 
trol, or to have von der Heydt resign as manager of the 
remaining corporation, Internationale Kunstvereeniging, so 
that the books would no longer be subject to his orders (zbid.). 


(b) Items 5 and 6 (Documents from appellant 
von der Heydt’s files) 


5a.—The Union Bank of Switzerland.—Appellants admit 
that after the German occupation of Holland in May, 1940, 
von der Heydt discontinued carrying out the remittances on 
orders from the Thyssen Bank through von der Heydt’s Bank 
in Holland and transferred such activities to Switzerland, 
where he made remittances through the Locarno branch of the 
Union Bank of Switzerland (Br. p. 2; App. 230). It was only 
after appellees’ last motion to dismiss had been filed that von 
der Heydt made available some 40 photostats of payment 
orders received by him from the Thyssen Bank, Berlin, which 
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he effected through his. accounts in the Union Bank of Switzer- 
land (App. 331). Other than some documents pertaining to 
the closing of one of his accounts in the Union Bank, no docu- 
ments pertaining to these payment activities were produced. 
The best explanation appellant von der Heydt could offer for 
the absence of these documents was that they must have been 
removed by the Swiss Police (App. 499). Neither von der 
Heydt nor his secretary, Miss Hofstetter, however, were able 
to testify as to which documents or even which files were re- 
moved by the police (App. 397-398, 578-579)” | 

5d. Dutch companies.—Some 68 letters between appellant 
von der Heydt and Huyer between 1940 and 1946 were miss- 
ing from von der Heydt’s personal files (App. 255-256, 260- 
261). Most of these missing letters were marked by slips of 
paper giving dates, letter numbers (von der Heydt and Huyer 
each numbered his correspondence) and annotations to the 
effect that the missing letter had been “removed by the Baron”, 
“kept back by the Baron” or “is at the Baron’s” (Def. Exs. 
24-26, 28, 30, 338A, App. 875, 876, 877, 880). None of the 
slips stated that the missing letters had been destroyed, al- 
though von der Heydt testified that it was his practice to de- 
stroy letters as soon as they had been answered (App. 519). 
The bulk of the correspondence was produced, however, and 
was thus preserved by von der Heydt, even though Huyer’s 
letters, had been answered (App. 517-522). It is noteworthy 
that several letters between von der Heydt and Huyer in- 
dicated that some of the missing letters contained statements 
relating to von der Heydt’s relations with Dutch Nazis during 
the war and consequent difficulties after the liberation of 

Holland (App. 522-529; Def. Exs. 29, 31, 32, 33; App. 876, 
878, 879). 

An explanation of what was meant by the phrases quoted 
above may be found in the testimony of Miss Hofstetter, von 
der Heydt’s secretary. This testimony was to the effect that 
von der Heydt had a study in his own cottage, a separate build- 
ing from that in which Miss Hofstetter worked (App. 577- 

“In fact, Miss Hofstetter could not state that any documents were ac- 


tually removed, since she did not witness any removal, but only: saw the 
officials entering with briefcases and leaving with briefcases (App. 578-579) . 





24 


578). These phrases thus indicated that the missing corres- 
pondence was kept by von der Heydt in his own office, rather 
than being put in the files kept by Miss Hofstetter and her 
predecessors. It further appeared that von der Heydt’s sec- 
retary, except on rare occasions, had nothing to do with the 
files kept in von der Heydt’s study and did not know what 
was in them (App. 578). 

Appellant von der Heydt also denied that he kept any books 
in his own possession in Switzerland pertaining to the trans- 
actions of the two Dutch companies (App. 529). However, a 
letter written by von der Heydt to Huyer dated October 21, 
1940 (Def. Ex. 34A, App. 880, 881), relating to a transaction 
with a customer of von der Heydt’s Bank, German Ambassador 
von Stohrer, stated that “I shall debit Ambassador von Stohrer, 
Madrid, in my private books here, in accordance with my letter 
36, if it is not possible to do so there.” When confronted with 
this letter appellant von der Heydt said that he was referring 
to a slip of paper on which he had made a note of the trans- 
action and not to a book (App. 529-533). He finally identified 
Defendants’ Exhibit 35A (App. 882) as the slip of paper. This 
document admittedly had nothing to do with a debit to an 
account of von Stohrer, but was an agreement to reimburse von 
Stohrer for the payment of a debt to von der Heydt’s Bank. 

6g. Thyssen Bank.—Except for the approximately 40 photo- 
stats of payment orders made available to appellees (App. 
331), appellants produced no documents relating to financial 
transactions with the Thyssen Bank. Despite the fact that 
von der Heydt maintained at least three separate accounts in 
the Union Bank of Switzerland through which such transac- 
tions were effected (App. 495) and that he had to account to 
the Thyssen Bank (App. 500; Def. Ex. 21A, App. 874), he 
could explain the absence of documents relating to such trans- 
actions only by stating that they must be among those taken 
from him by Swiss officials (App. 500). 

As previously noted, despite his thoroughness in keeping 
his files for many years, he stated that he had no idea what 
documents were in the hands of the Swiss officials (App. 397- 
398). If documents were taken from his files, it was in con- 
nection with a criminal proceeding which resulted in von der 
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Heydt’s acquittal (App. 398-399). Von der Heydt, however, 
made no attempt to recover any seized documents until after 
appellees had moved to dismiss (App. 214, 319, 580). Some 
documents produced by von der Heydt, bore stamped ‘initials 
indicating they had been examined by the Swiss police or 
Swiss Compensation Office, but had been returned to his files 
(App. 501; Def. Ex. 22A, App. 874). Appellants introduced 
no evidence to explain why some of the seized documents were 
returned and others were not, nor did they introduce any evi- 
dence to show that von der Heydt had ever asked for a list 
of the documents still retained by the Swiss authorities (Br. 
p. 42). 

7. Documents from Fides.—In his answers to apostles’ first 
interrogatories, concerning his ownership of property or invest- 
ments in designated enemy and enemy-occupied countries, ap- 
pellant von der Heydt responded in part by referring appellees 
to “declaration Fides” (App. 357, 358). No document bearing 
this title or answering this description was ever produced.” 
At the hearing before Judge Curran, appellants denied there 
was a “declaration Fides” (App. 406), then identified ap- 
pellant Ratio’s answers to interrogatories as “declaration 
Fides” (App. 543) and finally identified Defendants’ Exhibit 
46 (App. 896) as being “declaration Fides” (App. 683). The 
last document was indeed prepared by Fides, but an \exami- 
nation of it discloses that it is a statement confined solely to 
the property of appellants in the United States and not else- 
where. Appellants contended that Plaintiffs’ Exhibit 23 (App. 
841) was in fact “declaration Fides”. This document, how- 
ever, was prepared in 1956 by Fides for submission to appellees 
in the course of production and could not have been the docu- 
ment referred to by von der Heydt in September, 1955. | More- 
ever, it is only a statement of total sums and contains no 
statement or description of the investments involved. 3 





* Appellants assert (Br. p. 22) that the discovery order did not require 
production of this document. But the order expressly provided for pro- 
duction of all documents in the possession of Fides relating to appellants’ 
property in designated enemy or enemy-occupied countries (App. 122), and 
appellant von der Heydt had referred to this document as containing such 
information. 
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8. Documents From Union Bank of Switzerland—As has 
been stated, appellants produced only 18 pages of photostats 
obtained from the Union Bank and these related exclusively 
to an inactive account of von der Heydt in the Zurich office 
for the years 1943-1945, not to his accounts in Locarno (App. 
230). Appellants asserted that no other records of the Bank 
were available since the Bank kept no records for more than 
ten years (App. 283). They offered no explanation for the 
fact, however, that they were able to produce in 1956 records: 
of an inactive account for the years 1943-1945, but could not 
produce similar records for accounts in the Locarno branch. 


STATUTES INVOLVED 


Appellants have set forth, in an appendix to their brief, Sec- 
tion 9 (a) of the Trading with the Enemy Act, 50 U.S. C. App. 
sec. 9 (a) and Rules 26 (b), 33, 34, 37 (a) and (b), 41 (b) 
and 52 of the Rules of Civil Procedure. In addition, there are 
printed in the Appendix hereto, the provisions of Section 2 (a) 
and (b) of the Trading with the Enemy Act, 50 U.S. C. App. 
sec. 2 (a). and (b) and Rule 37 (d) of the Rules of Civil 
Procedure. 

SUMMARY OF ARGUMENT 


Appellees having demonstrated to the District Court that 
documents required by the discovery order had not been pro- 
duced, although shown to have been in existence at the time of 
such order, and that appellees’ interrogatory 23 had not been 
answered, the Court below properly ruled that the burden 
of going forward with evidence shifted to appellants at the 
hearing of appellees’ motion to dismiss. The proceedings 
below, however, did not turn upon any narrow questions of 
burden of proof. The extensive testimonial and documentary 
evidence introduced at the nine day hearing, and in affi- 
davits attached to the motion papers, abundantly supported 
the findings of the District Court that all documents required 
had not been produced, that appellants showed an unwilling- 
ness to make full disclosure of the facts concerning the docu- 
ments and that they had failed to answer appellees’ inter- 
rogatory. In the light of evidence that missing documents 
alleged to have been destroyed were maintained intact, that 
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documents had been removed, that appellants determined to 
to defeat appellees’ requests for production or to show appel- 
lees “something” in order to avoid the impression that they 
were hiding anything, and that appellants were unwilling to 
explain in any sufficient detail the absence of documents, the 
District Court properly resolved against appellants the issue 
of credibility presented and concluded that they were unwill- 
ing to comply with the discovery order in good faith. In view 
of the prolonged proceedings during which efforts were re- 
peatedly made to obtain full compliance by appellants! and in 
view of appellants’ assertions, contrary to the evidence, that 
all documents had been produced, the Court did not abuse 
its discretion in ordering dismissal of appellants’ complaint. 
Its ruling that appellees were not required to produce, at the 
hearing, memoranda prepared by one of appellees’ attorneys, 
Charig, which were immaterial to the issues pieseated, was 
entirely proper (Point I). 

No error was committed by the District Court in entering 
the discovery order underlying the dismissal proceedings. It 
was entered upon a sufficient showing that all of the docu- 
ments were in the possession, custody or control of appellants 
and were in existence, as demonstrated by undisputed evi- 
dence and admissions of appellants. It was also shown that 
the information contained therein was relevant and material 
to the issues presented, was not otherwise available ‘to ap- 
pellees and that good cause for a production order therefore 
existed. The order was not entered “automatically,” but 
upon a full showing of the necessary facts and after care- 
ful deliberation by the Court. Appellants many not now as- 
sert that the documents were not sufficiently described in the 
discovery order, such objection not having been made in the 
District Court. In any event, examination of the order and 
the relevant circumstances discloses that such description was 
entirely sufficient and, in many instances, precisely con- 
formed to the description which appellants supplied | (Fonts 
II). 

The District Court, in earlier orders, denied two rhotions 
made by appellants, one for the production of statements of 
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witnesses obtained by appellees’ attorneys, and the other to 
compel appellee Brownell to answer certain questions on 
deposition. The propriety of these orders becomes material 
only in the event that this Court determines the dismissal of 
appellants’ complaint was in error, since the denial of their 
motions furnished no legal excuse for appellants’ failure to 
comply with the discovery order entered on appellees’ motion. 
In any event, the orders of the District Court were correct in 
all respects. The statements of witnesses of which production 
was sought were obtained by attorneys for appellees and were 
thus work product of such attorneys. Since the witnesses 
were all available to appellants, and in some instances were 
made available by notices of deposition served by appellees, 
no good cause for such production was shown. The second 
motion was, primarily, an effort to obtain by indirection that 
which could not be obtained directly on the first motion, 
namely the oral disclosure of such statements of witnesses. 
It was thus an undisguised attempt to obtain the same work 
product and was properly denied. Nor were appellants en- 
titled to a complete inventory of appellees’ files, including a 
large number of memoranda exchanged among the various 
attorneys for appellees and containing their own mental im- 
pressions and conclusions. Since appellants could not have 
obtained an order for the production of such documents, the 
inventory of them was properly denied as futile and oppressive 
(Point ITT). 
ARGUMENT 


I. The order of dismissal was proper 
A. The burden of proof 


At the outset of the hearing on appellees’ motion to dismiss, 
Judge Curran ruled that “in view of the history of this case 
and in view of the various motions on file and the points and 
authorities in support of it and in opposition to the motion and 
the affidavits, and in view of the actions of the plaintiff in 
reference to the method of producing or not producing certain 
documents called for in view of Judge Tamm’s memorandum, 
I rule that the burden of going forward with the evidence on 
this motion is upon the plaintiff” (App. 379). 
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It is elementary that a party seeking to establish the affrma- 
tive of an issue has the burden of proof. United States v. 
Smith, 215 F. 2d 217 (C. A. 6); Acker v. Shulte, 74 F. Supp. 
683 (D. C. N. Y.); United Elect. Radio & Mach. Workers of 
America v. General Electric Co., 127 F. Supp. 934 (D.C: D.C.), 
aff'd in part, 97 U.S. App. D. C. 934, 231 F. 2d 259, cert. den., 
352 U. S. 872. In this case, appellees, through the affidavits 
filed in support of their motion (App. 214, 226, 320), had af- 
firmatively shown that documents at one time in von der 
Heydt’s possession had not been produced, that von der Heydt 
had failed to give specific, detailed and truthful answers to 
appellees’ interrogatory seeking an explanation as to which 
documents were lost or destroyed, and in what manner, and 
that von der Heydt had made reluctant and piecemeal produc- 
tion of documents following denials that such documents ex- 
isted. Appellees, therefore, through their affidavits, had sus- 
tained the burden and made a prima facie case in support of 
their motion. This is amply demonstrated by Judge Tamm’s 
memorandum opinion returning the motion to the Motions 
Commissioner for hearing, with testimony, in which he said: 

Records made available to the defendants for examina- 
tion indicate rather positively the existence of other 
records referring to transactions enumerated in the 
records made available. Both the pattern of plaintiff’s 
conduct and the nature of the documents furnished, 
as well as the nature of the documents not furnished 
and reported as no longer in existence, suggest the 
strong probability that the records were carefully re- 
viewed and classified as to their probable impact upon 
the plaintiff’s claim prior to being made available to 
the defendants. The breaks in the chronology of 
records and correspondence made available, as well as 
the entire pattern of the conduct of the plaintiffs’ em- 
ployees and representatives, raise a substantial! doubt 
in my mind as to the weight to be given to plaintiffs’ 
affidavits denying in general terms the possession or 
control of other documents (App. 352-353). | 


It is equally elementary that once the party having the 
burden of proof has sustained it by making out a prima facie 
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case, the adverse party has the burden of going forward and 
introducing evidence in rebuttal. Cowen Co. v. Hauck Mfg. 
Co., 249 F. 285 (C. A. 2); Delaware Coach Co. v. Savage, 81 
F. Supp. 293 (D. C. Del.). The ruling of the Court below, 
that the burden of going forward with the evidence to rebut 
appellees’ prima facie case was on appellants, was in accord- 
ance with well established principles, and was supported by 
the evidence thus far introduced. 


B. The evidence abundantly supports the findings of the District Court 


At the hearing before Judge Curran, appellants called as 
witnesses Mr. von der Heydt, Miss Hofstetter, his secre- 
tary, and Professor Russel, who was one of the liquidators of 
von der Heydt’s Bank and a tax adviser to von der Heydt for 
many years (App. 386-387). As in the affidavits filed by ap- 
pellants in the prior proceedings concerning the discovery or- 
der, these witnesses, on direct examination, again made 
blanket and general assertions that all of the documents cov- 
ered by the order and in existence had been produced (App. 
394, 398, 402-403, 566-567, 606-608). 

These assertions immediately posed, in addition to the issue 
as to existence of documents, the issue of the credibility of 
the individuals making such assertions. Inherent in Judge 
Curran’s decision that appellants showed an unwillingness to 
comply in good faith with the discovery order was the deter- 
mination that their protestations to the contrary were un- 
worthy of belief. Under Rule 52, such a determination is 
entitled to considerable weight in an appellate court. More- 
over, it can easily be demonstrated, upon the evidence ad- 
duced, including particularly the numerous instances in which 
the testimony of appellants’ witnesses was contradicted by 
their own documents (see pp. 10-12, supra), that the District 
Judge could not properly have reached any other conclusion. 

Cross-examination of the witnesses von der Heydt and Rus- 
sel and documentary evidence introduced by appellees proved 
that documents which they said were destroyed were in fact 
kept intact (App. 265-273, 411-412; Def. Exs. 1A-3A, App. 
848-850), that they had removed documents (Def. Ex. 174A, 
App. 865-866; Pl. Ex. 2, App. 820), that they had determined 
to show appellees “something” to avoid the impression that 
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they were hiding anything (App. 428-429; Def. Exs. 7, 18A, 
App. 853, 867) that documents were made available to appel- 
lees only after devious techniques were explored to avoid their 
production (App. 386-394, 421, 439, 445, 455, 618-621, 627- 
628; Def. Exs. 4A~19A, 39, 40, 42, App. 851-869, 884, 886, 892) 
and only after appellees had moved to dismiss for failure to 
comply with the discovery order (App. 229-232). As to the 
witness Hofstetter, although her testimony seemed sincere and 
truthful, she obviously had been in a position to observe only 
a@ small part of von der Heydt’s actions relative to the dis- 
covery order (App. 578-581, 587-588). 

By contrast, the testimony of appellees’ witness Charig 
(App. 715 et seq.), an attorney in the Department of Justice, 
was straightforward and factual, was directly corroborated by 
the contemporaneous documents (Def. Exs. 50-51, 55-64, App. 
919-920, 927-941) and proved conclusively that in Holland 
some documents which existed in 1955 were not produced ( App. 
717-718, 728, 730-732, 739-740, 742-743) and that others had 
been produced only after denials that they existed (App. 729, 
730-732, 736-740; Def. Exs. 43, 52, App. 893, 923). Appel- 
lants were unable to impeach his testimony in any material 
respect. 

Judge Curran’s findings of fact contained in his oral baling 
may be summarized as follows: 1) all documents which were 
called for by the Court’s order were not produced; 2) appel- 
lants did not satisfactorily show that such documents do not 
now exist; 3) the pattern of conduct of von der Heydt and 
his representatives clearly showed an unwillingness on) their 
part to make full disclosure of the facts concerning the missing 
documents; 4) von der Heydt failed to make a detailed and 
sufficient answer to appellees’ interrogatory No. 23 (App. 817, 
818).% 

* Appellants complain that the District Court did not make ii find- 
ings. The necessary findings, however, are contained in the ruling: of the 
Court at the conclusion of the hearing. As Judge Curran aptly ‘stated, 
“If that isn’t a finding, I don’t know what a finding is.” (App, 818). 
Under Rule 52 findings are not required on a motion, and in any event, it 
is sufficient if the findings appear in the decision filed. Further,'in So- 
ciete Internationale, etc. v. Brownell, 96 U. S. App. D. C. 232, 225 F. 2d 532, 
cert. den., 350 U. S. 937, this Court, in a case similarly involving dismissal 


for nonproduction of documents, expressly approved the form of the find- 
ings contained in the opinion of Chief Judge Laws. 
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The evidence introduced during the hearing of this motion 
before Judge Curran amply supports these findings; they are 
not clearly erroneous, and therefore, in accordance with settled 
law, should not be disturbed. McGranery v. Vort, 91 U.S. 
App. D. C. 262, 199 F. 2d 782, cert. den., 345 U. S. 911; Elm 
Corporation v. E. M. Rosenthal Jewelry Co., 82 App. D. C. 
196, 161 F. 2d 902; United States v. Ingalls, 72 App. D. C. 
383, 386, 114 F. 2d 839, 842. 

As to the finding that all documents which were called for 
by the Court’s order were not produced, appellees itemized in 
the affidavits in support of their motion each and every docu- 
ment which, from an examination of other documents pro- 
duced or from answers to interrogatories, was shown to be 
missing (App. 214, 226, 320). It is not necessary to discuss 
this evidence in detail because appellants have never denied 
that the documents listed as missing by appellees were not 
produced and the Court so found (App. 817). 

Appellants attack (Br. p. 36) the finding that appellants did 
not satisfactorily show that such missing documents do not 
now exist. They claim that no burden of going forward with 
evidence should have been imposed on them and that the 
finding is not supported by the evidence. Under these cir- 
cumstances, we shall briefly discuss the legal propriety of 
such finding before reviewing the abundant evidence which 
supports it. 

Since it was never disputed that the missing documents did 
at one time exist, the burden properly was shifted to appel- 
lants to show the nonexistence of the documents during the 
pendency of this action (See Part A of this Point, pp. 28-30, 
supra). Especially applicable here is the well settled rule 
that where facts are peculiarly within the knowledge of one 
party, the burden is on that party to come forward with such 
facts. Selma, Rome & Dalton Railroad Co. v. U. S., 139 U.S. 
560, 567, 568; United States v. Denver & Rio Grande Rail- 
road Co., 191 U.S. 84, 92; Mammoth Oil Co. v. United States, 
275 U.S. 13, 51, 52; Rossi v. United States, 289 U. S. 389; 
Tendler v. Jaffe, 92 U.S. App. D. C. 2, 203 F. 2d 14, 18, 19; 
Fleming v. Harrison, 162 F. 2d 789 (C. A. 8); Sternberg 
Dredging Co. v. Moran Towing & Transportation Co., Inc., 
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196 F. 2d 1002 (C. A. 2); As Learned Hand, J., succinetly put 
it in Sternberg Dredging Co. v. Moran Towing: & Transporta- 
tion Co., Inc., supra, at page 1006: | | 


It is often a controlling factor in deciding where to 
throw the burden of producing evidence—and obviously 
it ought to be—that the proper party to charge i is he 
who alone could discover the truth. | 


And as this Court further pointed out in Tendler v. Jaffe, 
supra, at 203 F.2d 19, there is a corollary rule that | 


* * * the omission by a party to produce relevant and 
important evidence of which he has knowledge, and 
which is peculiarly within his control, raises the pre- 
sumption that if produced the evidence would be un- 
favorable to his cause. Kirby v. Tallmade, 1896, 160 
U. S. 379, 383, 16 S. Ct. 349, 40 L. Ed. 463; Fidelity & 
Deposit Co. of Maryland v. Helvering, 1940, 72 App. 
D. C. 120, 126, 112 F. 2d 205, 211. Such presumption 
aids the case of an opposite party having the burden of 
proof. See, also, Interstate Circuit v. United States, 
1939, 306 U. S. 208, 226, 59 S. Ct. 467, 83 L. Ed. 610, 
and Foust v. Munson S. S. Lines, 1936, 299 U.S. 77, 86, 
5758. Ct. 90, 81 L. Ed. 49. 


The Court below, therefore, had ample authority to require 
appellants to come forward with evidence that the missing 
documents did not exist. 

The finding that appellants did not satisfactorily show that 
such missing documents do not now exist is overwelmingly 
supported by the evidence adduced in form of affidavits filed 
by appellees in support of the motion and by documents and 
testimony during the hearing before Judge Curran. As to the 
documents missing from the files of the Dutch companies, von 
der Heydt stated in his testimony (App. 409-410) and in 


“ Duell v. Duell, 85 App. D. C. 78, 178 F. 2d 683, cited by appellants (Br. 
36) is not authority for a contrary conclusion, because there was no evi- 
dence in that case other than that the documents required to be produced 
were not in Duell’s possession, custody or control. Likewise in Societe 
Internationale etc. v. McGranery, 111 F. Supp. 485 (D. C. D. C.), as appel- 
lants point out (Br. 38), the existence of the documents covered by the 
production order was conceded. 
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answer to appellees’ interrogatories (App. 209) that they were 
lost when the building in which they were housed during the 
war was “blown up” by the Germans. His obvious intent was 
to mislead the Court into believing that a sudden catastrophe 
occurred which resulted in destruction of the documents before 
anyone could save them. On cross-examination, however, he 
was confronted with his own correspondence with Huyer, the 
local manager of the two companies, which proved conclusive- 
ly that von der Heydt had known for many years that all of 
the books, records and correspondence of the two companies 
for the period 1939-1945 were removed from the building well 
in advance of its destruction and preserved intact (App. 411- 
412; Def. Exs. 1A-3A, App. 848-850). With this explanation 
completely demolished, von der Heydt was unable to explain 
what happened to the missing documents (App. 411-415). 
We do know, however, that when Mr. Charig first visited the 
home of Mrs. Huyer, where the documents of the two Dutch 
companies were stored, she and her son both said that the 
records of those companies for the period of World War II 
were complete and intact (App. 69-73, 717-718). 

Appellees’ evidence further showed that soon after Mr. 
Charig’s initial visit to Mrs. Huyer’s home, von der Heydt’s 
friend and tax adviser, Russel, with von der Heydt’s approval, 
took many of the documents to his office (App. 431, 626-629, 
719; Def. Ex. 47A, App. 915). While such documents were in 
his custody, he wrote von der Heydt to the effect that he had re- 
moved some of the correspondence because “ill thinking per- 
sons [obviously appellees] might use it abusively” (Def. Ex. 
17A, App. 865, 866; App. 649) and wrote Charig that some 
of the documents were lost (Def. Ex. 47A, App. 915). In 
the light of the fact that von der Heydt in his correspondence 
with Russel evinced particular concern that the payment 
orders carried out by von der Heydt’s Bank on behalf of the 
Thyssen Bank up to May 1940 might be prejudicial to von der 
Heydt (Def. Ex. 7, App. 853), if their true nature were fully 
revealed, it is most significant that the documents missing 
from the files of the Dutch companies covered that very period. 

It is also significant, in this connection, that Russel first 
refused to produce any documents (App. 657, 723-725), that 
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_ he produced some only after the first motion for dismissal was: 
filed (App. 657-658, 726), that he repeatedly denied the exist- 
ence of others (App. 164, 171, 729, 734; Def. Exs. 43, 52, App. 
893, 928) and then on two occasions more documents were: 
found (App. 660-664, 730-732, 737), some of which had been 
in his possession for months (App. 664, 737-738; Def. Ex. 45A, 
App. 896). We cannot overlook, in addition, Russel’s several 
proposals to defeat production (Def. Exs. 4A~19A, 39, 40, 42, 
App. 851-869, 884, 886, 892) and his protestations that the 
situation was “hopeless” (Def. Ex. 40A, App. 888) and that 
the “case must go wrong” (Def. Ex. 39A, App. 885). He 
went so far as to suggest that if some of appellants’ records in 
Switzerland were to be destroyed, they could not be produced 
(zbid.). It is evident, in view of the many instances in which 
statements of von der Heydt and Russel with regard to the 
existence of documents were shown to be untrue, that their: 
bold assertions that everything in existence during the pend- 
ency of this litigation has been produced are not entitled to. 
belief. 

Von der Heydt’s excuse for not producing the documents 
missing from his personal files in Switzerland was first, that 
he threw away letters which had been answered and docu-. 
ments which were no longer of importance to him (App. 314, 
515, 519), or, second, that the Swiss authorities had confiscated 
them and not returned them (App. 499-504, 513). The evi- 
dence, however, showed that von der Heydt had methodically 
kept his records intact and did not throw away letters when he 
answered them (App. 512-528). Thus, the missing letters 
identified by slips of paper (Def. Exs. 24-26, 28, 30, 33A,; App. 
875, 876, 877, 880) had been contained in large folders of cor- 
respondence in which each letter was answered (App.' 512— 
522). It was further established that many of the docu- 
ments once examined by the Swiss authorities were in his files 
(App. 500-501, 559; Def. Ex. 22A, App. 874). Von der Heydt 
consistently failed, however, to furnish any information as to 
which documents, if any, were retained by the Swiss authori- 
ties (App. 398-399) and which documents, if any, had been 
removed from his files and lost or destroyed (App. 125, 208, 
365-366, 549-550). Yet, following the usual pattern, the 
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documents which pertained to the transactions which von der . 
Heydt carried out after May 1940 on behalf of the Thyssen 
Bank and through the Union Bank of Switzerland were those 
that were missing (App. 323-324). 

The facts concerning appellants’ pattern of conduct in regard 
to the discovery order singularly impressed both Judge Tamm 
and Judge Curran, as shown by their opinions (App. 352, 817). 
At the very outset appellants made no effort to comply with 
the discovery order until after Judge Tamm had granted appel- 
lees’ first motion to dismiss (App. 143-149). Then, after ap- 
pellants had represented to the District Court on April 20, 1956 
that “most, if not all,” of the documents required under the 
order had arrived in the United States and would be produced, 
and that this constituted “substantial compliance” with the 
order (App. 375-376), it was discovered, on inspection, that 
virtually none of them related to the years 1939-1945 specified 
in the order and that two folders were empty (App. 232-235, 
252-254). Appellants’ incredible explanation was that neither 
von der Heydt nor his counsel had bothered to look at the docu- 
ments to see whether or not they were the ones called for by the 
order (App. 483-491, 564-565, 584-585). 

After appellees had informed appellants that the documents 
thus produced were by no means even a small part of the docu- 
ments required (App. 252-254), appellants came forward with 
another set of folders, bearing substantially the same titles and 
containing some documents for the proper years (App. 236— 
238, 485-491). The explanation of von der Heydt and his 
secretary, Miss Hofstetter, was that this second batch of docu- 
ments had been mislaid in the library of von der Heydt’s own 
cottage (App. 487-488, 564-566). The files in that cottage 
were kept only by von der Heydt himself; his secretaries did 
not maintain or work with them and only had access to them 
when requested by von der Heydt (App. 577-578). The clear 
implication from these facts is that von der Heydt first put 
these documents aside in his library until after he learned that 
the production of the first set of files had not achieved the de- 
sired result, namely to convince appellees (and the Court) that 
they constituted full compliance with the discovery order. 
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The same pattern of conduct was followed by Russel in deal- 
ing with the documents of the two Dutch companies. Appar- 
ently fearing that Mrs. Huyer might give Mr. Charig full 
access to those files before any documents prejudicial to von 
der Heydt could be removed, Professor Russel, with von der 
Heydt’s consent, appointed himself custodian over them (App. 
431, 626-627, 719; Def. Exs. 5A, 18A, 47A, App. 852, 867; 915). 
Some of them he took to his own office for tax purposes (App. 
669-670). Again piecemeal tactics of production were used. 
At first Russel said that the documents in his office were all that 
were in existence (App. 729; Def. Ex. 43, App. 893). Then, 
when Mr. Charig’s investigation showed that they were not, 
he allowed Mr. Charig to go through the six filing cabinets and 
a cupboard in Mrs. Huyer’s home, where in less than two hours 
Charig found numerous other documents covered by the ‘order 
(App. 730-731; Def. Ex. 51, App. 920-921). Again, when 
Charig’s examination showed that documents were still miss- 
ing, Russel brought to Munich two suitcases full of additional 
documents (App. 737). After each phase of this piecemeal 
delivery of documents, Russel and Mrs. Huyer had stoutly 
maintained that there were no further documents covered by 
the order (App. 164, 171, 729, 734; Def. Exs. 43, 52, App. 893, 
923).* Yet each time more documents were forthcoming. The 
record, therefore, contains ample evidence to support the 
Court’s finding that the pattern of conduct of von der Heydt 
and his representatives clearly showed an unwillingness to 
make full disclosure of the facts concerning the missing docu- 
ments. 

The discovery. order required appellant von der Heydt to 
answer that portion of Appellees’ interrogatory 23 which asked 
“If any of the documents are no longer in plaintiff Eduard von 
der Heydt’s possession, custody, or control because of loss or 
destruction, state when and how such loss or destruction oc- 
curred” (App. 123-124). Judge Curran found that von der 
Heydt’s answers to this interrogatory were “too vague and in- 
sufficient since the answers furnish no details as to any specific 





* In fact, Russel strongly protested that Judge Tamm could not expect 
him to do the impossible and produce documents which did not exist _ 
Ex. 52, App. 923-924). 
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documents” (App. 817,818). In his first answer, von der Heydt 
failed to respond to that portion of interrogatory 23 seeking the 
information here in question (App. 358). Von der Heydt’s 
second answer to the interrogatory was completely inadequate. 
‘He stated that any documents no longer in his possession had 
been destroyed and that some of his Dutch records were de- 
stroyed when his house was blown up by the Germans (App. 
208-209). The latter portion of this answer, as has been 
shown, was completely untrue (Def. Exs. 1A-3A, App. 848- 
850).. The third answer states his Dutch documents are in the 
possession of Russel and Mrs. Huyer, unless they were de- 
stroyed, that others might be in the possession of Fides or the 
various banks, and, for the first time, that the Swiss authorities 
may be holding some documents, although he did not know 
(App. 365-366). Von der Heydt, however, never bothered to 
obtain a list of such documents, if any (Appellants’ Br. p. 42). 
This certainly gives rise to the inference that if such list were 
produced, it would show that thé. documents are not in the cus- 
tody of the Swiss authorities at all. 

The importance of these answers may not be minimized. 
Numerous documents were missing and appellants insisted 
that they had produced all documents in their possession. 
When asked, in effect, by interrogatory 23 to state what had 
happened to the remaining documents, they furnished only 
vague and insufficient answers. This interrogatory was the 
key to the entire problem. Thus, it ill behooves appellants 
to complain (Br. pp. 42-43) that the Court did not “find or 
even indicate to what paper or papers the inquiry was di- 
rected.” Appellees repeatedly itemized, in letters to appel- 
lants’ counsel (App. 250-258, 259-262) and in their various 
affidavits (App. 219-220, 239-248, 322-324), the documents 
which appellees’ investigation showed to be missing. The in- 
terrogatory was obviously designed to find out the circum- 
stances concerning the missing documents, if, in fact, they 
were missing. The crux of the matter is that appellant von 
der Heydt refused to set forth the circumstances. 

In view of the foregoing, it is clear that the evidence abun- 
dantly supported the several findings made by Judge Curran. 
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C. The Court properly exercised its discretion in dismissing the complaint 


Since it has been shown that there was abundant evidence 
to support the findings of the Court below, the only question 
remaining is whether dismissal of the complaint was an abuse 
of discretion by the District Court. Dismissal of the com- 
plaint is authorized under Rules 37 and 41 for failure to pro- 
duce documents, Societe Internationale etc. v. Brownell, 96 
U.S. App. D. C. 232, 225 F. 2d 532, cert. den., 350 U. S. 937, 
and for failure to answer interrogatories, Brookdale Mull, Inc. 
v. Rowley, 218 F. 2d 728 (C. A. 6). The imposition of such 
a sanction by the trial court is a matter of discretion and 
should not be reversed unless abused. As this Court, referring 
to the District Court’s order, stated in Societe I. flernacanias 
supra, at 225 F. 2d 542: 


Since dismissal was within its powers, we should not 
without strong reasons disapprove the manner in which 
it exercised control over litigation of which it bears the 
heaviest burden. Years have been consumed in prelimi- 
naries and in efforts to obtain full discovery as ordered. 
The District Court has become thoroughly acquainted 
with the factors which led to its decision. We cannot 
say it has abused its discretion or acted unjustly, or that 
its failure to adopt some other possible course ala 
tutes reversible error. 


The same reasoning must be followed in the case at bar and 
the same conclusion should be reached. The decision of the 
Court below was made on the basis of a nine day hearing in 
which all of the facts pertaining to appellants’ actions in re- 
gard to the discovery order were laid before it. In that re- 
spect, this case is strikingly similar to Societe Internationale, 
supra, where the facts relating to discovery had been fully 
brought out in hearings before a Special Master. Similar too 
is the fact that the dismissal order herein followed repeated 
and extended efforts by the Court and by appellees to opisin 
full compliance with the order. 

After the hearing of the first motion to dismiss, when appel- 
lants represented that they would comply, Judge Tamm with- 
held signature of the dismissal order for several weeks (App. 





42. 


closed papers would defeat Chemie, or the proposition 
that Chemie’s claim can be defeated without them: 
Where, as here, adequate basis underlies the District 
Court’s findings of relevancy and materiality, and of 
possession, custody or control, except for the Swiss Fed- 
eral Attorney’s order, so that the indicated relationship 
between Chemie and H. Sturzenegger & Cie. leads rea- 
sonably to the conclusion that the records are important 
in resolving the issue of Chemie’s enemy taint, due proc- 
ess of law is not violated by requiring their production 
as a condition to trial. In other words, it is not funda- 
mentally unfair or arbitrary to require Chemie to com- 
ply with an order that is designed, in accepted legal 
fashion, to elicit the truth or, failing compliance, to dis- 
miss its action, when the requirement is shown to have 
@ very real relationship to the means of arriving at the 
truth of the substantive issues in the litigation. 


Appellees do not separately assign as error the inclusion of 
the two corporate appellants in the dismissal order, and ob- 
viously such inclusion was not an abuse of the Court’s discre- 
tion to do so. They are wholly owned and controlled by von 
der Heydt and served merely as holding companies for some of 
his investments, including a major portion of the property here 
involved (App. 18, 381). It would have been absurd to have 
dismissed the complaint only as to appellant von der Heydt, 
leaving him free to pursue the lawsuit and recover a large share 
of the vested property through his alter egos, the corporate 
appellants which held the legal title. 


D. The Court’s ruling as to the Charig memoranda was correct 


Appellees, during the course of the hearing on their motion 
to dismiss, delivered to appellants the complete texts of all Mr. 
Charig’s memoranda insofar as they reported everything which 
took place in his conversations with Russel (App. 777-778, 
807).2* Appellants, in addition, demanded at the close of the 
hearing that all of Mr. Charig’s memoranda relating to his 


*The one report as to such conversations with Russel which appellants 
point to as not produced (Br. p. 43) was not made in writing but by tele- 
phone (App. 160). 
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investigation of the books and records of von der Heydt’s Bank, 
Internationale Kunstvereeniging and von der Heydt be pro- 
duced by appellees (App. 816). No reasons for such request 
were stated by appellants’ counsel. The Court declined to or- 
der their production (App. 817) and appellants contend this 
ruling was erroneous (Br. p. 43). 

Since Mr. Charig, who is a Justice Department attorney 
(App. 687), prepared these memoranda in the course of his 
investigation of the facts of this case, they are the work product 
of an attorney, and therefore good cause for their production 
must be shown. Hickman v. Taylor, 329 U.S.495. Appellees, 
however, gave no reasons to the Court for their request that 
they be produced. As this Court stated in Martin v. Capital 
Transit Co., 83 U.S. App. D. C. 239, 170 F. 2d 811, at p! 814: 


It is apparently concluded that the court ought to have 
inferred that the purpose of the motion to produce was 
that of using the report as a foundation for cross- 
examination or impeachment. But it was not the duty 
of the District Court to search out a “good cause” for 
the production of the report. It was the duty of the ap- 
pellant explicitly to show in his motion or by a support- 
ing affidavit the need of the report for the pups of 
the trial. 


The request by appellees that these memoranda be eenttused 
was, therefore, correctly denied, since no reason for aaah re- 
quest was given to the Court. 

Appellants, however, now say in their brief (pp. 43-44) , that 
they were entitled to have such memoranda produced for 
“purposes of impeachment” and “for the purpose of deter- 
mining the extent of the production and the significance and 
materiality of the missing Dutch documents.” It is evident, 
upon analysis, that the second reason given is the same as the 
first, since Charig testified fully both on direct and cross- 
examination as to what documents were produced by appel- 
lants in Holland, what documents were missing, and the sig- 
nificance of the missing documents. But even if impeachment 
had been stated to the Court as constituting good cause for 
production of the Charig memoranda, the Court would have. 
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been correct in denying the request, for impeachment does not 
constitute good cause for production. Safeway Stores, Inc. Vv. 
Reynolds, 85 U. S. App. D. C. 194, 176 F. 2d 476; Burns v. 
Mulder, 24 F. R. S. 34.411, Case 1 (E. D. Pa.) ; Raudenbush v. 
Reading Co., 9 F. R. D. 670, 671 (E. D. Pa.); Burns v. Phila- 
delphia Transp. Co., 113 F. Supp. 48 (E. D. Pa.). 

Furthermore, appellants never contended, and do not now 
contend, that the missing documents were produced. They 
did not introduce any evidence to that effect or to show that 
Charig’s testimony concerning the documents was at variance 
with the facts. Since there was no issue between the parties 
as to which documents were produced and which ones were 
not, Charig’s memoranda were irrelevant and immaterial. The 
Court’s ruling was, therefore, entirely correct.” 

There was no error in the Court’s ruling therefore, and, on 
the basis of the abundant evidence before it as to the existence 
of missing documents and the actions of appellants with re- 
spect thereto as well as the conduct of appellants during the 
discovery proceedings, the District Court was amply justified 
in concluding that appellants had demonstrated an unwilling- 


ness to comply with the discovery order in good faith. Its 
order of dismissal was well within the bounds of reasonable dis- 
cretion and should not be disturbed. 


Il. The order for production of documents was properly 
entered 


Appellants contend that Judge Tamm’s order requiring the 
production of various documents was improvidently entered, 
assigning a variety of reasons, viz. that there had been no 
showing of possession, custody or control, or of the existence of 
the documents, or of good cause, that it was granted “auto- 
matically” and that it was a “blanket order” (Br. pp. 30-34). 
These will be discussed seriatim below. 


* Jencks v. U. 8., 358 U. S. 657, 1 L. ed. 2d 1103, a criminal case, has no 
application here. The court pointed out at 1 L. ed. 2d 1113, that different 
considerations and, therefore, different rules govern the resolution of simi- 
lar problems in civil cases, such as the instant action. Appellants’ asser- 
tion (Br. pp. 28, 29) that this action to recover vested property is akin toa 
criminal proceeding is sheer invention. 
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A. Possession, custody or control 


The first three items of the order (App. 120) relate ex- 
clusively to. documents of the von der Heydt’s Bank, N. V. 
and Internationale Kunstvereeniging, N. V., the Dutch corpo- 
rations of which appellant von der Heydt was not only the sole 
stockholder, but the chairman of the board of directors’ and 
the manager as well (App. 613-614). Notwithstanding these 
facts, however, appellants did not see fit to list any of these 
documents as being within their possession, custody and con- 
trol in answer to appellees’ interrogatories.* The existence of 
these documents was established by an affidavit of Mr. Charig, 
an attorney for appellees, filed with the motion papers, which 
proved conclusively that all of the books of account and 
records of these Dutch corporations for the years 1939 through 
1945 were in the possession of Mrs. Huyer, an employee of 
von der Heydt, and that the records for those years, by Mrs. 
Huyer’s own admission, were complete (App. 69-73). After 
inquiries as to the existence of these documents were made by 
Mr. Charig, some of them were transferred to the office of 
Professor Russel, 2 Dutch lawyer who was retained or em- 
ployed by appellant von der Heydt as a tax consultant (App. 
387, 431, 626-629, 719; Def. Ex. 47A, App. 915). But books 
and records in the possesesion of a party’s agent or employee 
are certainly in the possession, custody or control of the party 
within the meaning of Rule 34. The custody by Professor 
Russel at a later stage of this action does not alter this situa- 
tion, since possession by an attorney is deemed possession by 
the party. Hickman v. Taylor, 329 U.S. 495, 504. In addi- 
tion, the control by appellant von der Heydt of these books 
and papers is clearly demonstrated by the fact that when Mr. 
Charig requested Mrs. Huyer to grant permission for him to 
examine these records, he was told that this could not be done 
without appellant von der Heydt’s consent (App. 72, 77). 
Control was thus clearly established. 


*It is, of course, wesil insti’ Wich @.tiecks' Go an axtieortar’ tar peratnest 
to produce the books and records of its subsidiary. Societe Internationale 
v. Clark, 9 F. RB. D. 263 (D. C. D.C.) This is true @ fortiori where the 
party is not only the stockholder, but the chairman of the board of directors 
and manager, and the books and records are in the custody of his own 
employee (App. 416). 
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Item 4 of Judge Tamm’s order for production covered docu- 
ments in the possession of the Niederrheinische Bank of Ger- 
many relating to appellant von der Heydt and the Dutch cor- 
porations just mentioned (App. 121). As pointed out in appel- 
Iant’s motion papers below (App. 59-60), these documents 
were in the custody of an official of that Bank at the time his 
deposition was taken by appellees and the Bank was willing 
to produce and permit appellees to inspect such documents 
provided only that Mr. von der Heydt or his attorney con- 
sented thereto. Since the production of these documents de- 
pended only upon appellant von der Heydt’s consent (which 
was refused) (App. 60), they were clearly within his control 
under Rule 34. 

With respect to the documents covered by Items 5 and 6 of 
Judge Tamm’s order, which were documents from appellant 
von der Heydt’s personal files (App. 62, 64, 121-122), there 
can be no question that these documents were within appel- 
lant’s possession, custody or control. Indeed, this was con- 
ceded in the District Court. 

Items 7 and 8 of the order were concerned with Fides Union 
Fiduciaire and the Union Bank of Switzerland (App. 122-123). 
Fides was a company engaged in the management of invest- 
ments of the corporate appellants which were holding com- 
panies wholly owned by appellant von der Heydt (App. 18, 65- 
66, 381-382, 405). It was thus a managing agent for the cor- 
porate appellants and, indeed, for appellant von der Heydt as 
well. The Union Bank of Switzerland was an independent 
Swiss bank in which von der Heydt maintained various ac- 
counts (App. 493-495). Appellant von der Heydt himself 
referred appellees to documents in the possession of these com- 
panies, when answering appellees’ interrogatories (App. 357— 
358). 

A party may be required to produce records of a bank in 
which his account is kept. Paramount Film Distributing Corp. 
v. Ram, 91 F. Supp. 778 (E. D.S. C.).” This is a specific ap- 
plication of the general rule that a party who may obtain docu- 

*” Swiss law does not alter this rule since it was demonstrated to the Dis- 


trict Court that Swiss bank records may be obtained by the depositor, just 
as. in the United States (App. 105-106). 





47 


ments upon his own request has control over such documents 
and may be ordered to produce them. Nola Electric Corp. v. 
Reilly, 11 F. R. D. 103 (S. D. N. Y.) ; Rosenthal v. Compagnie 
Generale Transatlantique, 18 F. R. S. 8a. 474, Case 1 (S. D. 
N. Y.); Reeves v. Pennsylvania R. Co., 80 F. Supp. 107 (D. 
Del.); Tollefsen v. Phillips, 20 F. R. S. 34.42, Case 2 (D. 
Mass.) ; Schwartz v. Travelers Ins. Co., 20 F. R. 8. 34.42, Case 4 
(S.D. N.Y.). 

The same reasoning is, of course, applicable to the ee 
in the possession of the Niederrheinsche Bank. With respect 
to that bank, not only were such records generally obtainable 
by the depositor, but the bank official having custody thereof 
specifically stated he would produce them if appellant von der 
Heydt or his attorney would consent (App. 59-60). These 
records were then placed directly under appellant von der 
Heydt’s control. As to Fides, there is also an additional ground, 
for Fides was acting as managing agent of appellants in han- 
dling their various investments. As such, its records, relating 
to appellants’ own investments, were clearly within appellants’ 
control. 

For all the documents covered in Judge Tamm’s order, there- 
fore, possession, custody or control was clearly established. 


B. The existence of the documents 


The existence of the documents of the Dutch corporations 
described in the first three items of Judge Tamm’s order was 
abundantly established by the affidavit of Gerard F. Charig, 
previously referred to, which disclosed that, upon a visit to the 
home of Mrs. Huyer, an employee of appellant von der Heydt, 
he was informed by Mrs. Huyer and her son that all the books, 
records and correspondence of the two Dutch corporations for 
the years 1939 through 1945 were, in fact, being maintained 
intact in the office in Mrs. Huyer’s home (App. 69-73). ‘The 
existence of these records, therefore, was established through 
the admissions of appellant von der Heydt’s agents and em- 
ployees, namely Mrs. Huyer and her son. 

As to items 5 and 6 of Judge Tamm’s order, which called 
for the production of various file folders from appellant von 
der Heydt’s own personal files, there could never be any issue 
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as to their existence. The folders required to be produced 
under these items were the folders described by appellant von 
der Heydt himself in his answers to interrogatories as being in 
his possession (App. 355-358). The fact that they were not 
all produced or that some were produced without any docu- 
ments in them (App. 233) and then later additional folders. 
were forthcoming (App. 236), amply corroborates the asser- 
tions of the existence of these papers made by appellees in 
the affidavits submitted with their motion for production. 

Since the order of dismissal was not predicated upon any re- 
fusal of the Niederrheinische Bank, or the Union Bank, to 
produce the documents called for in Items 4 and 8 of the order, 
and since these banks have produced all documents allegedly 
in their possession, these items of the order need not be fur- 
ther considered under this heading. 

The remaining item, namely item 7, relates to documents of 
Fides. While it is true that Fides made available photostatic 
copies of several thousand documents, it never produced the 
document described by appellant von der Heydt as “declara- 
tion Fides” (App. 357-358). When asked in appellees’ in- 
terrogatories to disclose his investments in enemy or enemy- 
occupied countries, appellant von der Heydt responded in part 
by stating “see declaration Fides” (ibid.). The existence of 
“declaration Fides” was abundantly established by appellant 
von der Heydt’s own reference to it. 


C. Good cause 


Appellees were and are familiar with the decision of this 
Court in Martin v. Capital Transit Company, 83 U.S. App. 
D. C. 239, 170 F. 2d 811, cited by appellants, that the granting 
of a moticn under Rule 34 requires an exercise of judgment by 
the Court and a demonstration of need by the party seeking 
production. Such need, and consequently good cause, are 
shown, however, if the moving party must establish his case 
in whole or in part, through documents in the possession, cus- 
tody or control of the adverse party. Societe Internationale 
v. Clark, 9 F. R. D. 263 (D.C. D.C.). This requirement was 
abundantly satisfied in the circumstances presented to the 
Court below. 
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The evidence as to the remittances received from the Thys- 
sen Bank of Berlin and disbursed by appellant von der Heydt 
through accounts maintained in the Von der Heydt’s: Bank, 
N. V. and the Union Bank of Switzerland were matters pecul- 
iarly within appellants own knowledge and not otherwise 
available to appellees. Appellees have no subpoena power in 
Holland to compel the production for examination of records 
of Dutch corporations. In Switzerland, not only does such 
subpoena power not exist in favor of a foreign government, 
but Swiss law actually prohibits, under pain of criminal penal- 
ties, the disclosure of such information to a foreign government 
(App. 106, 107). Likewise, the United States Government, 
after the restoration of sovereignty to Western Germany, has 
had no subpoena power in the German Federal Republic and 
could not forcibly compel production of the records of the 
Niederrheinsche Bank in that country. The only manner, 
therefore, in which appellees could obtain production (after it 
had been refused by appellants) of the documents of the Dutch 
corporations, the Swiss banks, the German bank, or appellant 
von der Heydt’s own files, was by motion to compel such pro- 
duction under Rule 34. 

From the facts recited, it has become abundantly a that 
the main source of information for the evidence relating to 
payments handled for the Thyssen Bank allegedly on behalf 
of the German Intelligence Service were appellant von der 
Heydt’s own files relating to persons or corporations concerned 
in those transactions, the records of the Dutch corporations, 
and the records of the Union Bank of Switzerland. The Thys- 
sen Bank premises and records had been destroyed during the 
war (App. 630-631). Appellees noticed and took the deposi- 
tions of several former German officials who had some knowl- 
edge of appellant von der Heydt’s involvement in these trans- 
actions (App. 33-39). The testimony adduced, however, did 
not necessarily complete the picture. Similarly, on the issue 
of appellants’ doing business in enemy territories, the nature 
and amount of investments in such territories, as well as ap- 
pellants’ participation therein could only be determined by an 
examination of the records of the Dutch corporations, the 
Niederrheinische Bank, Fides (which handled many of such 
investments) and appellant von der Heydt’s personal files. 


| 
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There was thus ample evidence to indicate that the docu- 
ments sought might contain material evidence on the issues 
presented; that this evidence could be obtained from docu- 
ments in appellants’ possession, custody or control; and that 
this evidence was not otherwise available to appellees. Upon 
these facts, good cause was abundantly shown. 


D. Judge Tamm’s order was not granted “automatically” 


What has been said in the preceding sections of this point 
largely disposes of appellants’ contention (Br. p. 31) that the 
order for production of documents was granted “automati- 
cally” by Judge Tamm. There is not a single shred of evi- 
dence in Judge Tamm’s opinion to indicate that he did not 
exercise any independent judgment in granting the motion. 
The foregoing facts as to the existence of the documents, pos- 
session, custody or control, relevance, and good cause were all 
fully stated in the motion papers which he had before him. 
These facts demonstrate that there was ample ground for the 
exercise of the Court’s discretion and independent judgment in 
favor of granting the order. 

Appellants quote, out of context, statements from Judge 
Tamm’s opinion to the effect that appellees’ motion resulted 
from appellants’ refusal to acquiesce in discovery processes and 
that Judge Wilkin’s prior orders denying production sought by 
appellants became the law of the case (App. 115). The first 
statement was a purely factual one and was eminently correct. 
Appellants, through their attorneys, refused to make volun- 
tary production of any of the documents requested by ap- 
pellees because they had been refused discovery by Judge Wil- 
kin (App. 56, 60). They went so far as to state that they 
would not agree to any production of documents until they 
had seen “every scrap of paper’ in the Government’s files 
(App. 56). Statements such as these led to the filing of the 
motion for production. Judge Tamm was thus obviously cor- 
rect in stating that appellees’ motion resulted from appellants’ 
failure to acquiesce in discovery processes; this statement, 
however, hardly indicates that Judge Tamm did not exercise 
independent judgment in determining appellees’ motion as 
presented to him. 
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The statements by Judge Tamm that Judge Wilkins’ orders 
became the law of the case “and must govern all discovery pro- 
ceedings to which those orders relate” (App. 115) were also 
eminently correct. Judge Wilkin had denied appellants their 
request for the production of statements of witnesses obtained 
by the attorneys for the appellees (App. 47). There was 
pending before Judge Tamm not only a motion by appellees 
for production of documents, but a cross-motion by appellants 
for the production of the very same statements of witnesses 
as to which Judge Wilkin had declined to order production 
only a few months earlier (App. 19, 89-90). When Judge 
Tamm, therefore, said that Judge Wilkin’s orders were the law 
of the case as to proceedings to which they relate, he was 
obviously referring to appellants’ cross-motion, for he went 
on to state that a party could not be permitted to renew the 
same motion before various judges of the District ‘Court 
seriatim until he found a judge who was willing to grant him 
the relief sought. To infer from such statements that ' Judge 
Tamm did not exercise any independent judgment in passing 
upon appellees’ motion, which was before the Court for the first 
time, borders upon the absurd. | 


E. The order contained a sufficient description of the documesits 


| 

Appellants charge (Br. pp. 30, 31) that Judge Tamm’s order 
for production was a “blanket order.” In making this charge 
appellants ignore several salient facts. The first of these is 
that the objection now being made is an objection that was not 
made in the District Court. Neither in their papers in opposi- 
tion to appellees’ motion below, nor in their motion for reargu- 
ment, did appellants make any objection to the allegedly 
“blanket” nature of the relief sought. This being so, appel- 
lants cannot raise this objection for the first time in this Court. 
American Air Export & Import Co. v. O’Neill, 95 U.S. App. 
D. C. 274, 221 F. 2d 829, 831; Demelle v. Interstate Commerce 
Commission, 219 F. 2d 619 (C. A. 1); Hazeltine Research v. 
Avco Manufacturing Corp., 227 F. 2d 137 (C. A. 7), cert, den., 
350 U.S. 987. Appellees need not rest solely on this point, 


» The —e of Judge Wilkin’s orders is more fully discussed in Point 
Ii, infra. 
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however, since it can easily be shown-that under the circum- 


stances the order was entirely proper. 

As has been previously noted, appellees initially served inter- 
rogatories upon the appellants seeking to ascertain the existence 
and location of relevant documents in the possession, custody 
or control of appellants (App. 7, 13, 15). It was agreed be- 
tween the parties that such documents need not be listed indi- 
vidually, but could be described by the captions of the file 
folders in which they were contained (App. 371-373). 

With respect to the books and records of von der Heydt’s 
Bank N. V. and Internationale Kunstvereeniging N. V., the 
Dutch corporations hereinbefore referred to, and of which ap- 
pellant von der Heydt was sole stockholder, Chairman of the 
Board of Directors and manager, appellants did not see fit to 
include such books and records as documents in their posses- 
sion or control in answering appellees’ interrogatories. Appel- 
lees through one of their attorneys, Mr. Charig, discovered the 
existence of such books and records on the occasion of Mr. 
Charig’s visit at the home of Mrs. Huyer, previously described 
(App. 69-73). 

Appellees, however, were furnished with no listing of the indi- 
vidual books, or of the file folders. Since, however, one of the 
main issues in this case, as previously stated, revolved around 
the nature of remittances to von der Heydt’s Bank, N. V. from 
the August Thyssen Bank of Berlin in the years 1939 and 
1940, and the subsequent payments by von der Heydt’s Bank 
to persons in various countries on instructions of the Thyssen 
Bank, and since there was evidence in the record, as referred 
to in the motion papers (App. 53-54), that these payments 
were all allegedly made on behalf of the German Intelligence 
Service, it is manifest that these payments could be reflected 
in any of the various books of account or file folders and that 
appellees were entitled to inspect all. Significant also is the 
fact that in the District Court appellants not only did not object 
to the so-called blanket description of these documents, but 
relied instead upon the argument that these documents be- 
longed to the two Dutch corporations and were not within ap- 
pellants’ possession, custody or control (App. 84-85). 
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Item 4 of Judge Tamm’s order covered documents. in the 
possession of the Niederrheinsche Bank of Germany relating 
to appellant von der Heydt and the two Dutch corporations 
just mentioned. As previously noted, these documents: were 
in the custody of an official of that bank at the time of the 
taking of his deposition and the bank was willing to produce 
them if Mr. von der Heydt or his attorney would consent 
(App. 59-60). Appellees, not having been furnished with any 
listing of these documents, as a result of the refusal of ap- 
pellant von der Heydt’s counsel to permit inspection, identi- 
fied them in the only manner possible, namely by subject mat- 
ter, since they related to the conduct of business affairs in 
Germany during the war on behalf of appellant von der Hey 
or his Dutch corporations.” 

Items 5 and 6 of Judge Tamm’s order called for the pro- 
duction of documents from the files of appellant von der 
Heydt himself relating to certain designated corporations or 
persons. When a description of these documents was sought 
in appellees’ interrogatories, appellants, at their own request, 
were permitted to describe them by the file folders in which 
they were contained (App. 371-373). Consequently, ap- 
pellees’ motion for production and the production order filed 
by Judge Tamm described the documents in the very same 
manner in which they were described by appellants (App. 
50-51, 121-122, 355-358). Since the corporations or persons 
‘so designated in these items of the order were those with which 
appellant von der Heydt had done business or had carried on 
banking transactions in issue in this action, or related to’ per- 
sons employed or retained by him in the conduct of business 
activities herein involved, the folders as described by appellants 
were obviously relevant. It ill behooves appellants to com- 
plain of the adequacy of a lesser description which they them- 
selves were permitted to supply upon the representation that 
2 more detailed description would be too burdensome. ) 


*In any event, virtually all of the documents desired from the Niederr- 
heinsche Bank were produced and this item of the order was therefore not 
one of the major items in controversy. With respect to this item, as well, 
appellants made no complaint in the Court below of the adequacy of the 
description of the papers requested and several were specifically described. 


i 
1 
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Items 7 and 8 of Judge Tamm’s order were concerned with 
documents in the possession of Fides Union Fiduciaire and the 
Union Bank of Switzerland. In his answers to appellees’ in- 
terrogatories, von der Heydt, at several points, referred ap- 
pellees to documents in the possession of Fides and the Union 
Bank of Switzerland (App. 357-358) without stating what 
these documents were or giving any description thereof. The 
documents in the possession of Fides, as referred to by von der 
Heydt in his answers to interrogatories, related to investments 
in designated enemy or enemy-occupied countries. The docu- 
ments in the possession of the Union Bank, as similarly re- 
ferred to by von der Heydt, related to accounts with that bank 
through which the monies received from the Thyssen Bank 
of Berlin, allegedly on behalf of the German Intelligence Serv- 
ice, had been deposited’ and disbursed. As to these items 
again, appellants made no objection to the request for docu- 
ments of Fides or the Union Bank upon the ground of inade- 
quacy of description and, indeed, they could not, for no de- 
scription had been supplied and the items were carefully lim- 
ited as to subject matter (App. 51-52).” 

Considering the wealth of material contained in the motion 
papers submitted to Judge Tamm showing abundant facts as 
to relevance, existence, possession, custody or control of the 
documents sought and good cause for the granting of the mo- 
tion, it becomes clear that Judge Tamm did exercise proper in- 
dependent judgment and that his order was in all respects 
correct. 


Ill. The orders of Judge Wilkin denying appellants’ motions 
for production and to compel answers were correct 


Appellants seek review on this appeal of the two orders of 
Judge Wilkin entered on August 18, 1955 (App. 47, 48) deny- 
ing their motions for production of statements of witnesses 
obtained by attorneys for the appellees, and denying their mo- 
tion to compel appellee Brownell to answer certain questions 


*=Nor could appellees obtain any description of the documents, through 
subpoena or otherwise, directly from Fides or the Union Bank. Under 
Swiss law, such information may not he given to a representative of a for- 
eign government without subjecting the informant to prosecution for eco- 
nomic espionage (App. 106-107). 
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on the taking of his deposition. It is, of course, quite clear 
that if this Court determines that the judgment of the dis- 
missal appealed from was proper, the propriety of Judge 
Wilkin’s orders becomes immaterial, since it can hardly be con- 
tended that his orders, even if incorrect, afforded any justifica- 
tion for appellants’ failure to comply with the production order 
entered by Judge Tamm. In the event, however, that this 
Court wishes to review the orders of Judge Wilkin, they are 
separately discussed in the succeeding paragraphs. 


A. The motion for production of statements of witnesses 


Appellants assert (Br. p. 45) that Judge Wilkin concluded 
that the statements of witnesses as to which production was 
sought were privileged from discovery. This is a plain misin- 
terpretation of Judge Wilkin’s order. A mere reading of it 
(App. 47-48) discloses that Judge Wilkin never referred to any 
privilege. He stated that the statements of witnesses requested 
by appellants to be produced were the work product of counsel 
and in this view he was supported by abundant judicial author- 
ity. This very question was directly presented in Hickman v. 
Taylor, 329 U..S. 495, wherein the Supreme Court stated at 
page 509: 


In our opinion, neither Rule 26 nor any other rule deal- 
ing with discovery contemplates production under'such 
circumstances. That is not because the subject matter 
is privileged or irrelevant, as those concepts are used in 
these rules. Here is simply an attempt, without pur- 
ported necessity or justification, to secure written state- 
ments, private memoranda and personal recollections 
prepared or formed by an adverse party’s counsel i in the 
course of his legal duties. As such, it falls outside the 
arena of discovery and contravenes the public policy 
underlying the orderly prosecution and defense of legal 
claims. Not even the most liberal of discovery theories 

can justify unwarranted inquiries into the files and the 
mental impressions of an attorney. | 

The Supreme Court in Hickman, of course, held that produe- 

tion of such statements could be compelled in certain circum- 

stances, such as in cases where the witnesses in question were 
| 
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unavailable to the adverse party or could not be reached with- 
out great difficulty. This Court and the District Court, after 
the decision in Hickman, have consistently followed the same 
view. Martin v. Capital Transit Co., 83 U.S. App. D. C. 239, 
170 F. 2d 811; Safeway Stores, Inc. v. Reynolds, 85 U.S. App. 
D. C. 194, 176 F. 2d 476; Societe Internationale, etc. v. Clark, 
9 F. R. D. 263 (D. C. D. C); Uebersee Finanz-Korporation v. 
Brownell (Civil Action 26453, March 31, 1955, Chief Judge 
Laws).** Seals v. Capital Transit Co., 1 F. R. D. 133 
(D. C.D. C.).* 

Appellants, without mentioning any of the foregoing au- 
thorities, rely on O’Neil v. United States, 79 F. Supp. 827 
(E. D. Pa.), reversed sub nom. Allimont v. United States, 
supra, and Newell v. Capital Transit Co., 11 F. R. S. 34.411, 
case 2 (D.C. D.C.). In the O’Neill case, which appellants re- 
fer to as having been reversed on other grounds, the District 
Court required production, through interrogatories, of state- 
ments of witnesses obtained by agents of the Federal Bureau of 
Investigation. The decision of the Court of Appeals, set forth 
in an extensive opinion, was that production of statements of 
witnesses could not be obtained by interrogatories under the 
Admiralty or Civil rules, but must be sought by a motion for 
production upon a showing of good cause. It also held that 
since the party seeking production had been furnished with the 
names and addresses of the witnesses in question and could 
thus interview them “it is quite possible that the libelants will 
be unable to show such special circumstances in this case as 
would justify the production of the statements in question” 


* This ruling is not reported, but may be found in the Joint Appendix in 
this Court, von Opel v. Brownell, No. 13265, April Term, 1956, pages 
696-697. 

“The rule has also been consistently followed in other circuits. Cleary 
Bros. v. Christie Scow Corp., 176 F. 24 370 (C. A. 2); Alltmont v. United 
States, 177 F. 2a 971 (C. A. 3); Hauger v. Chicago, Rock Island and 
Pacific Railroad Co., 216 F. 2d 301 (C. A. 7) ; Hoffman v. Chesapeake and 
0. Ry. Co. 7 F. R. D. 575 (N. D. Ohio) ; Helverson v. J. J. Newberry Co., 
16 F. R. D. 330 (W. D. Mo.) ; United States ex rel. Tennessee Valley Au- 
thority v. Bennett, 14 F. R. D. 166 (E. D. Tenn.): United States v. 
Shudert, 11 F. R. D. 528, 586 (S. D. N. Y.) ; Hudalia v. Chicago, M., 8. P. & 
P. R. Co. 10 F. BR. D. 363 (D. Minn.) ; Bieler v. Proctor Academy, 15 
F. R. D. 503 (D. N. H.). 
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(177 F. 2d 979).* Newell v. Capital Transit Co., supra, in- 
volved statements of witnesses obtained by claims adjusters of 
an insurance company before action, and hence did not involve 
any issue of work product at all. 
Appellants assert (Br. p. 45) that there was no dusegine that 
the statements in question were obtained by counsel in the 
litigation. Appellants, however, were not only furnished with 
the names and addresses of each of the witnesses involved, but 
with a description of each of the statements in question by date 
and by number of pages and with the name of the person who 
had obtained or prepared each statement (App. 33; see Baum 
deposition in Record). Each of these persons was an attorney 
in the Department of Justice. Appellants seem to suggest 
that statements of witnesses do not become part of the attor- 
neys’ work product unless they are prepared or obtained by one 
of the trial counsel in the action. Nothing in Hickman v. Tay- 
lor, supra, supports this view and such an attempted distinction 
was specifically rejected by the Court of Appeals in Alltmont v. 
United States, supra, wherein it was stated, at 177 F. 2d 976: 


Certainly no valid distinction can be based on the fact 
that in the one case trial counsel does all the work of 
preparation for trial, including the interviewing of wit- 
nesses, while in the other case he is assisted by others 
employed by him or by his client. Indeed to make such 
a distinction would discriminate in favor of the party 
whose lawyer himself does all the work of preparation 
for trial and against the one whose counsel delegates 
part of that task to others. In either situation, the ra- 
tionale of the opinion of the Supreme Court in the Hick- 
man case requires that the same showing of good cause 
for the production of such statements of witnesses should 
be made by the adverse party seeking copies of them. 
“The Court of Appeals also stated that the “District Court for the 
Eastern District of Pennsylvania stands almost alone in the constraction 
which it has placed upon these Rules” (177 F. 2d 974). 
*In fact, one of the statements sought was actually a memorandum of an 


interview with a witness prepared by one of the attorneys signing this brief 
who was also trial counsel below. 
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Appellants also assert (Br. p. 45) that some of the statements 
were obtained before the litigation was instituted. This was 
true with respect to only one of the nine statements sought by 
appellants (App. 35-36). This fact, however, is wholly im- 
material. The Supreme Court in Hickman v. Taylor, supra, 
included within the work product rule statements obtained not 
only during litigation, but also those obtained “with an eye 
toward litigation” (329 U. S. 511). Some of the statements 
involved in Hickman had in fact been obtained before the liti- 
gation was instituted. The same result was reached in Alltmont 
v. United States, supra, where some of the statements had been 
obtained by FBI agents before the action was actually com- 
menced. 

The facts presented to the District Court demonstrated that, 
as to this one statement, it was clearly obtained “with an eye 
to litigation.” At the time it was obtained, appellants’ prop- 
erty had been blocked under the provisions of Executive Order 
8389, as amended, and appellants had filed four separate appli- 
cations for licenses unblocking such property (App. 35). When 
informed of the Attorney General’s determination to vest the 
property one of appellants’ counsel requested and obtained a 
delay of vesting action in order to permit him to obtain addi- 
tional evidence and to go to Europe to interview witnesses, 
which he did (App. 33, 35-36). At that time counsel stated 
that vesting action would be a mistake and that he would easily 
prevail in court (App. 36). Such a statement is nothing less 
than a promise of future litigation. 

Since it is clear that the statements which appellants sought 
to have produced were part of the work product of attorneys 
for the appellees, the only remaining question is whether ap- 
pellants made any showing of good cause or exceptional cir- 
cumstances which would justify an order compelling the pro- 
duction of such work product. Not only was such a showing 
not made, but the facts presented to the District Court amply 
demonstrated that the witnesses in question were freely avail- 
able to appellants, and that most of them were in fact being 
made available by the action of the appellees. Appellees, two 
months before the motion, had noticed the depositions in Eu- 
rope of six of the witnesses whose statements were sought 
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(App. 33, 36-39). None of the witnesses were in any man-- 
ner under the control of appellees and, in fact, appellees were 
required to obtain their voluntary consent to testify before 
their depositions were noticed (App. 36-37). The taking of 
these depositions was postponed to a date subsequent to — 
Judge Wilkin’s order at appellant’s request (App. 33), in order 
that counsel could travel to Europe to attend; counsel thus 
had ample time in Europe to interview these witnesses be- 
fore the depositions were taken. Moreover, appellants, for 
purposes of this action, were also represented by Swiss counsel, 
Dr. Gutstein, who in fact had forwarded the case to American 
counsel (App. 389; Def. Ex. 9A, App. 854-855). Dr. Gut- 
stein was then in close communication with appellant von der 
Heydt concerning the progress of this case and specifically con- 
cerning discovery procedures (App. 4A, 5A, 7, 9A, 13A-15A, 
18A, App. 851, 852, 853, 854, 859-862, 867). Dr. Gutstein 
or appellant von der Heydt, a resident of Switzerland, could 
easily have travelled the short distance to Germany to inter- 
view the witnesses involved. Appellants can thus hardly 
claim that the witnesses were not available since counsel were 
in Europe with sufficient opportunity to interview them.” 

Two of the remaining items related to a witness named Gi- 
sevius and sought production of a statement from this witness 
and a memorandum of an interview with him prepared by an 
attorney for appellees. This witness resided in the United 
States and had been in telephone communication with attor- 
neys for appellants only a short time before the motion’ was 
heard (App. 34). He stated he was enroute to New York and 
would communicate with counsel upon arrival (App. 34).* 
This witness, like the others mentioned, was a private citizen 
and in no way subject to the control of appellees. | 


** Moreover, American counsel had been in Europe in 1951 to ane jeenid 
witnesses in this matter, and again in 1955 when he had sentarred with 
appellant von der Heydt (App. 33). 

*” While this witness apparently did not communicate with a er 
eounsel in New York later, as promised, the attorneys for appellants did 
interview him at length on at least two occasions in Washington and New 
York in November and December, 1956 after appellees had again furnished 
appellants with his then address. 
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The remaining statement sought was that of a witness who 
died during the pendency of this action, Lahousen. Appellee 
Brownell, in his supplemental answers to questions on deposi- 
tion, and prior to the filing of appellants’ motion for produc- 
tion, stated that Lahousen did not know appellant von der 
Heydt and had never had any contact with him (App. 37-38). 
In view of this information, his statement obviously no longer 
had any relevance to the issues in this action and therefore was 
not required to be produced. 

In addition to the foregoing, the last two items of appellants’ 
motion sought the production not of statements of witnesses, 
but of attorneys’ memoranda of interviews with such witnesses. 
As to such memoranda, it is highly doubtful that any good 
cause for production could have been shown. As the Supreme 
Court stated in Hickman v. Taylor, supra, at pp. 512, 513: 


But as to oral statements made by witnesses to Forten- 
baugh, whether presently in the form of his mental im- 
pressions or memoranda, we do not believe that any 
showing of necessity can be made under the circum- 
stances of this case so as to justify production. Under 
ordinary conditions, forcing an attorney to repeat or 
write out all that witnesses have told him and to deliver 
the account to his adversary gives rise to grave dangers 
of inaccuracy and untrustworthiness. No legitimate 
purpose is served by such production. The practice 
forces the attorney to testify as to what he remembers or 
what he saw fit to write down regarding witnesses’ re- 
marks. Such testimony could not qualify as evidence; 
and to use it for impeachment or corroborative purposes 
would make the attorney much less an officer of the 
court and much more an ordinary witness. The stand- 
ards of the profession would thereby suffer. 


Appellants complain (Br. p. 45) that Judge Wilkin denied 
production because the documents were “hearsay and inadmis- 
sible”. Examination of his order (App. 47-48) quickly dis- 
closes, however, that these terms were used by Judge Wilkin 
solely with reference to items 8 and 9, the memoranda herein- 
above mentioned. As to these memoranda, Judge Wilkin did 
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no more than follow the decision of the Supreme Court in H ick- 
man v. Taylor, supra, quoted above. 

Finally, appellants contend (Br. p. 49) that Judge Wilkin 
erroneously limited their right to production to documents 
which appellees intended to offer in evidence. Again, Judge 
Wilkin is being grossly misinterpreted. Appellants’ motion 
sought only the production of specified statements of witnesses 
or memoranda of interviews with witnesses and nothing more 
(App. 19-20). Judge Wilkin, in stating that appellants were 
entitled to the production of documents which appellees in- 
tended to offer in evidence (App. 48) actually went beyond the 
relief sought. It is novel indeed that appellants should com-. 
plain that Judge Wilkin granted them relief which they had 
not even requested.” Appellants are also in error in stating 
that Judge Wilkin limited production to documents which 
appellees intended to offer in evidence (Br. p. 49). Judge Wil- 
kin simply stated that appellants were entitled to such docu- 
ments, but he did not pass upon the propriety of requiring pro- 
duction of documents which were not even referred to in the 
papers before him. | 

Since appellants’ motion sought the production of state- 
ments of witnesses and memoranda of interviews of witnesses 
which constituted the work product of the attorneys, since the 
witnesses in question were freely available to appellants, and 
since no good cause or necessity for the production of such 
documents was shown, Judge Wilkin’s order denying produe- 
tion of those documents was clearly correct. By the same 
reasoning, Judge Tamm’s denial of appellants’ subsequent 
cross-motion for the same relief, whether premised upon a 
theory of the law of the case or upon the merits, was = 
clearly correct. ! 


™ Both before and after the argument of this motion, appellees voluntarily 
delivered to appellants all relevant documents obtained from Dutch and 
German government records or from private persons but not including state- 
ments of witnesses. Such production was made not because of any belief 
that Judge Wilkin was in error, but because appellants would have been 
entitled to these documents upon a proper motion for production. 
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The companion motion before Judge Wilkin, namely to com- 
pel appellee Brownell to answer certain questions upon his 
deposition, may be divided into two parts. The first relates 
to questions seeking to ascertain the nature and extent of the 
contacts which certain witnesses interviewed by appellees were 
said to have had with appellant von der Heydt.” The second 
relates to a question seeking an itemized inventory of ap- 
pellees’ files. 

The first group of questions clearly sought to ascertain the 
eontents of the statements which those persons had delivered 
to the attorneys for appellees. The position of appellees, 
upon the taking of the deposition, before Judge Wilkin and 
now, jis the same; appellants are not entitled to obtain by in- 
direction what they cannot obtain directly. If appellants are 
not entitled to the production of statements of witnesses them- 
selves, they are not entitled by interrogatories or by questions 
on deposition, to ascertain the complete contents of such state- 
ments. Hickman v. Taylor, p. 60, supra, Alltmont v. United 
States, supra. 

Appellants quote and italicize a statement from the Su- 
preme Court’s opinion in Hickman that full and honest an- 
swers to interrogatories would have included all pertinent 
information obtained by the attorney from his interviews (Br. 
p. 49). Appellants fail to note, however, that the Supreme 
Court, in the immediately succeeding paragraphs, refused to 
order the disclosure of facts obtained by the attorney through 
statements of witnesses, stating at 329 U.S. p. 509: 

In our opinion, neither Rule 26 nor any other Rule 
dealing with discovery contemplates production under 
such circumstances.™ 

The questions under scrutiny sought to obtain this and 
nothing more. Unlike a private litigant, neither appellee 


*An example of such questions is set forth on page 49 of appellants’ 
brief. ; 

“Other courts have similarly held that disclosure of the contents of 
such statements of witmesses cannot be compelled. Goldner v. Chicago ¢ 
N. W. Ry. System, 13 F. R. D. 326 (N. D. IL); Knead v. Pennsylvania R. 
Co., 12 F. R. D. 106 (W. D. Pa.) ; Creden v. Central R. R. Co., 1 F. R. D. 168 
(E. D.N. Y.). 
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Brownell nor his attorneys have personal knowledge of the 
facts surrounding the litigated issues. Their knowledge must 
be obtained from witnesses or from documents which they are 
able to secure. When, therefore, appellants ask, as they. did 
in numerous questions, the nature and extent of contacts 
which persons interviewed by appellees “are said to have had” 
with appellant von der Heydt, they are seeking to learn what 
the witnesses told attorneys for the appellees. This is merely 
an attempt to secure the contents of statements of witnesses 
by indirection which the Courts will not permit.” 

The second part of appellants’ motion was concerned with 
@ question requiring appellees to list “every record, memo- 
randum, letter, affidavit, document or other writing” contain- 
ing evidence or information relating to the employment of 
appellant von der Heydt by any agency of the German gov- 
ernment (App. 29). Such a question on its face sought to 
obtain virtually a complete inventory of every paper inj ap- 
pellees’ possession connected with this action. It would have 
required, for example, the listing of uncounted documents con- 
sisting largely of memoranda exchanged between attorneys 
for appellees in Washington and attorneys for appellees in 
Germany (App. 46). Such correspondence between counsel is 
not subject to discovery, nor are the comments exchanged by 
such counsel on the evidence obtained or to be obtained. 
Walling v. J. Friedman & Co., 4 F. R. D. 384 (S. D. N.Y.) 
(records of Department of Labor); Byers Theaters, Inc. v. 
Murphy, 1 F. R. D. 286 (W. D. Va.). As the Supreme Court 
stated in Hickman v. Taylor, supra, at pp. 510-511: | 


In performing his various duties, however, it is essen- 
tial that a lawyer work with a certain degree of privacy, 
free from unnecessary intrusion by opposing parties 
and their counsel. * * * This work is reflected! of 
course, in interviews, statements, memoranda, corre- 
spondence, briefs, mental impressions, personal beliefs, 


“The fourth question in appellants’ motion sought to ascertain what 
investigation appellees had made to verify statements by the witness 
Gisevius. The nature and scope of an investigation is not a proper sub- 
ject of discovery and need not be. disclosed. United States v. Lorain Jour- 
nal Co., 10 F. R. D. 487 (N. D. Ohio) ; Hercules Powder Co. v. — € 
Haus Co., 3 F. R. D. 328 (Del.): 
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and countless other tangible and intangible ways— 
aptly though roughly termed by the Circuit Court of 
Appeals in this case as the “work product of the law- 
yer.” Were such materials open to opposing counsel 
on mere demand, much of what is now put down would 
remain unwritten. An attorney’s thoughts, heretofore 
inviolate, would not be his own. 


The question under discussion sought not only the work 
product of the lawyer, but a description of files and documents 
containing his mental impressions. To compel appellees to 
list such documents and files would have been wholly futile 
and oppressive. The listing requested could serve no other 
purpose than as a basis for a subsequent request to produce, 
which would have had to be denied. Judge Wilkin was, there- 
fore, correct in stating that appellees had supplied such infor- 
mation as appellants were entitled to receive and in denying 
the motion to compel answers. 


CONCLUSION 


Appellants were required to produce documents and answer 
an interrogatory under a proper order of the District Court, and 
there is abundant evidence to support the findings of the Dis- 
trict Court that appellants failed to produce all documents cov- 
ered by such order, failed to explain satisfactorily why such 
documents were not produced, failed to furnish a sufficient 
answer to the interrogatory and demonstrated an unwillingness 
to comply with the Court’s order in good faith. The District 
Court was thus fully justified in exercising its discretion and 
directing a dismissal of appellants’ complaint. The judgment 
of the District Court should, therefore, be affirmed. 

Respectfully submitted. 

Dautas 8. TOWNSEND, 
Assistant Attorney General, 
GEorGE B. SEaRLs, 
Myron C. Baum, 
ALBION W. FENDERSON, 
Attorneys, 
Department of Justice, Washington 25, D.C., 
Attorneys for Appellees. 





APPENDIX | 


Trading with the Enemy Act, c. 106, 40 Stat. 411, as amended 
(50 U.S.C. App. 1-31): 


Sec. 2. The word “enemy,” as used herein, shall be 
deemed to mean, for the purposes of such trading and 
of this Act— 

(a) Any individual, partnership, or other body of shai 
viduals, of any nationality, resident within the territory 
(including that occupied by the military and naval 
forces) of any nation with which the United States is 
at war, or resident outside the United States and doing 
business within such territory, and any corporation in- 
corporated within such territory of any nation with 
which the United States is at war or incorporated within 
any country other than the United States and se 
business within such territory. 

(b) The government of any nation with hia the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or 
agency thereof. 

RvLeE 37 


| 
* x * ‘ * | 


(d) Failure of Party to Attend or Serve Answers-—If 
@ party or an officer or managing agent of a party wil- 
fully fails to appear before the officer who is to take his 
deposition, after being served with a proper notice, or 
fails to serve answers to interrogatories submitted under 
Rule 33, after proper service of such interrogatories, the 
court on motion and notice may strike out all or any 
part of any pleading of that party, or dismiss the action 
or proceeding or any part thereof, or enter a a 
by default against that party. 
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+ FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,855 


Epvuagp Von Der Heyprt, Lierras, 8.A., and pase | S.A, 
. Appellants, ! 
v. 


Hersert Browne, Jz., Attorney General of the United 
States of America, and Ivy Barer Priest, Treasurer 
of the United States of America, 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANTS’ REPLY BRIEF 


~ L 


Appellees Have Not Met The Legal Issues Raised 
By The Order Of Dismissal. 


Appellees have failed to meet the basic legal issue > pre. 
sented on this appeal, namely: 


May the sanction of dismissal be imposed for failure 
to make full production under a general production 
order in the absence of an affirmative showing and 
findings that documents have not been produced 
which are in the possession, custody, or control of 
the charged party and are material to the case? 


This question, it is submitted must be answered in the 
negative. | 





2 


Appellees have made no claim that there was such an 
affirmative showing on the motion to dismiss. They do 
not dispute that the trial court had ruled that such a 
showing was unnecessary; that it was concerned neither 
with any question of the relevancy or materiality of miss- 
ing documents nor with the question of possession or 
control. 


Appellees not only admit in their brief that numerous 
documents were produced, but they repeatedly admit, in- 
deed stress, that the crux of the case is remittances by 
the appellant Heydt on the instructions of Thyssenbank. 


It is therefore highly significant that appellees con- 
cede sub silentio that they “have made no claim that they 
were unable to trace completely every remittance from 
the Thyssen Bank to Vonderheydt’s Bank from the be- 
ginning to the end.” (Appellants’ Brief, p. 41). As 
to the remittances effected through Heydt in Switzer- 
land, appellees also concede that they were furnished by 
appellants with copies (possibly the only existing copies) 
of the payment instructions issued by the Thyssen Bank.’ 


Likewise, they do not and indeed cannot deny that 
when Fides produced a Statement of Investments (Pl. 
Ex. 23, J.A. 841) this was accompanied by detailed bal- 
ance sheets listing with particularity all investments by 
the appellants in enemy territories. They thus obtained 
full information concerning appellants’ investments and 
their talk about “Declaration Fides” is a mere diversion. 


In short, appellees do not challenge the statement in 
appellants’ brief (p. 35) that the appellees have made 
no claim that the nonproduction of any missing documents 
had deprived them of any important information or 
had prejudiced them in their preparation for trial. 





1 Appellees state at page 49 of their brief that the Thyssen 
bank premises and records had been destroyed during the war. 
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Appellees’ argument thus reduces itself to the asser- 
tion that because the production order called for all, if 
anything less than all was produced, regardless of rel- 
evancy, materiality, possession and control, dismissal 
must follow. This we submit is not the law and no au- 
thorities are cited by appellees in support of this propo- 
sition. The contrary has been established by Chief Judge 
Laws in Societe Internationale etc. v. McGranery (D.C. 
D.C. 1953), 111 F. Supp. 435 and confirmed by this Court 
in Societe Internationale etc. v. Brownell, 96 US. App. 
D.C. 232, 225 F. 2d 532. | 


In Societe Internationale etc., supra, Chief Judge Laws, 
even though he had issued the production order in the 
first instance, expressly stated that he again had to! pass 
upon the question of possession, custody, or control of 
the missing documents and their nature and significance. 
This Court sustained his order of dismissal on the ‘basis 
of the evidence before Chief Judge Laws on the motion 


to dismiss and on the basis of his findings. 


Since Judge Laws, who issued the production order i in 
Soctete Internationale, nevertheless found it necessary to 
review and determine anew the questions of possession, 
control and materiality, how much more essential was it 
that the trial court here, who had not issued the order, 
should pass upon these questions. Especially is this true 
because in issuing the blanket production order, Judge 
Tamm did not pass upon the question of the existence 
or materiality of any specific document or the related 
question of possession or control of that document. The 
trial court accordingly was under a duty to determine 
whether any missing documents were in existence, | ‘were 
material and were in the possession, custody or control of 
the appellants. This the trial court failed to do.; The 
specificity and proof which was lacking in the blanket 
production order is still lacking here. The trial court 
did not apply the standards approved by this Court in 
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Societe Internationale etc., si The order of dis- 
missal must be reversed. 


IL. 


Errors In Appellees’ Counter Statement 


Appellees in their extensive Counter Statement of the 
Case have attempted to justify the dismissal as a sanc- 
tion to punish Heydt because of his alleged “pattern of 
conduct” and delay in responding to the production order. 
If this is the basis of the dismissal, the order is clearly 
erroneous as a matter of law. Duell v. Duell, 85 App. 
D.C. 78, 178 F. 2d 683. 


Even if “past misconduct” were material, appellees’ 
effort to blacken the appellant Heydt is not borne out 
by the record. 


Appellees make no mention of appellant’s age (74) and 
of his serious illness which affected his memory (J.A. 
208, 383, 421, 423, 563-4, 589). And they obscure the fact 
that the correspondence between Heydt and his tax ad- 
visor, Prof. Russel, relating to “showing something” to 
appellees’ investigator, Charig, took place long before 
the motion for production was made (J.A. 853). They 
neglect to advise this Court that in April or May, 1955, 
without consulting or informing appellants’ counsel, they 
had instructed Charig to go to Holland and examine the 





2The admission which appellees have made with respect to the 
records of the Union Bank of Switzerland illustrates the necessity 
of applying these standards and requiring the trial court to make 
findings on existence, materiality and possession, custody, or con- 
trol. In their motion papers and on the trial, appellees stressed, 
as a ground of dismissal, the alleged failure to produce the records 
of the Locarno Branch. In their brief (p. 48) they now admit 
that this item of the order (item 8) need not be considered as 
the bank has produced all documents allegedly in their possession. 
But the trial court may have based the order of dismissal on the 
absence of these very documents. 


~~ 
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books and records of Vonderheydt’s Bank N.V* Mr. 
Charig did go to Holland and correspondence thereafter 
was exchanged between Prof. Russel and Heydt as to 
the extent to which examination by Charig should be 
permitted. In August 1955, Charig was permitted to ex- 
amine a good part of the ‘books and records of ‘the de- 
funct bank (J.A. 629). He was also permitted to make 
photostats of whatever material he desired (J.A. 598). 
It was on November 23, 1955, months after Mr.: Charig 
had completed his investigation in Holland that the mo- 
tion was made (J.A. 49). 


Appellant Heydt would have been within his ite to 
refuse to show Mr. Charig anything at all in 1955 and 
to await a motion for production. Instead, examination 
of the books and records in Prof. Russel’s office was 
permitted. It indeed would be a unique rule which 
would create presumptions against a foreign litigant 
because he looks askance at an investigation in foreign 
countries by government investigators which is not au- 
thorized in the court proceedings and because his tax 
adviser and custodian of the records frankly discusses 
with him the extent to which he should permit books and 
records to be examined. The very production of the 
Russel-Heydt correspondence during this period, which 
could well have been contested on the ground of priv- 
ilege, speaks eloquently of the high character of the 
appellant and confirms his repeated statements that he 
had nothing to hide. 


Appellees quote out of context, and by the use of as- 
terisks, suggestions made by Prof. Russel to appellant 





8 At the hearing the following colloquy occurred (Rec. p. 106) : 
MR. MOSKOVITZ: The date, June 8, 1955, was [pte . 
any motion and it was an unsolicited visit of Mr. cia 8 
we are talking about. 
MR. BAUM: Correct 
MR. MOSKOVITZ: It came without any notification to 
counsel or anyone else. 
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Heydt concerning the possibilities of preventing the is- 
suance of a production order. They neglect to mention 
that Heydt had repeatedly stated that he had nothing 
to hide and that he would have to rely on the judgment 
of his American counsel (Pl. Ex. 2, J.A. 820). And they 
are unable to point to any letter which even indicates, 
let alone states, that there woula not be full compliance 
with any production order which might be issued. They 
also neglect to mention that the correspondence set aside 
by Prof. Russel before the motion for discovery was 
produced in compliance with the production order (J.A. 
602, 606). They highlight a statement by appellant Heydt 
that nothing in the Dutch files was “in the least danger- 
ous except those orders from Thyssenbank”, but they 
refrain from mentioning that all of these orders were 
thereafter produced (J.A. 223, 736, 738-9). 


Appellees claim incorrectly that appellant Heydt had 
stated in his answer to Interrogatory No. 23 and on the 
trial that records of the Dutch bank had been destroyed 


when the bank premises were blown up by the Germans. 
As authority for their claim, appellees cite App. 365 and 
App. 410 (Appellees’ Br. p. 10). A reading of these cita- 
tions, together with J.A. 412-13, will establish that the 
appellant was referring to some of his own personal 
records and not to the Bank records. 


As evidence that the records of the defunct bank were 
preserved complete and intact, appellees refer to letters 
written to Heydt by his deceased manager Huyer in 
1946 (sic) (Appellees’ Br. p. 10). The facts are that on 
January 6, 1944, Huyer wrote Heydt that only old cor- 
respondence was lost and that the books and records 
had been removed (Def. Ex. 2A, J.A. 849). Thereafter, 
on August 27, 1944, he informed Heydt that further re- 
movals had been made from Haarlem, Amsterdam and 
Zandvoort to Bussum or Hilversum (Def. Ex. 3A, J.A. 
850). Subsequently, the books and records were again 
moved—to his home in Zandvoort (Def. Ex. 55; J.A. 
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927). It is upon this nebulous record that appellees rest 
their assertion that all the books, records and correspond- 
ence of the defunct bank “were preserved throughout the 
war intact.” (Appellees’ Br., p. 10). | 


Appellees repeatedly state that it was conclusively es- 
tablished that the books, records and correspondence were 
intact in 1955 (Appellees” Br. pp. 31, 34, 45, 47). The 
facts, as disclosed by Charig’s report to his superiors 
(Def. Ex. 55, J.A. 927-932) are that Mr. Charig called 
upon Mrs. Huyer at her home in May, 1955. She told 
him that her husband had died suddenly in January, 1955, 
and that she knew very little about his affairs; that she 
knew nothing about the business of the bank; that the 
bank premises were destroyed in 1942; and that she 
did not know what books and records were available. 
The following day Mr. Charig returned for a conference 
with Mrs. Huyer and her 26-year old son. He was again 
told that they knew very little about the books and rec- 
ords. At Mr. Charig’s request, the son went into the 
office and after about twenty minutes returned and stated 
that he had found the books of account of the bank and 
also as far as he could determine all of the correspond- 
ence between his father and Heydt. It was on the basis 
of this twenty-minute examination by a young man who 
was not even thirteen years old when the bank was liqui- 
dated that appellees rest their claim that it was “con- 
clusively established” that the books, records and cor- 
respondence were complete and intact! | 


Appellees suggest that attempts were made after the 
issuance of the production order to conceal the Dutch 
records from Mr. Charig. But they fail to state that 
Mr. Charig on a visit with Prof. Russel to the Huyer 
home in April 1956 to look for missing records was not 
restricted in any way in his search of the office (J.A. 604, 
659-60, 730-1, 731). The blame for not finding the rec- 
ords which were located subsequently rests chiefly upon 
him. For he knew, from his visit in 1955, that some 
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records were kept in a built-in closet (J.A. 768-72, 774, 
781, 930, 932). He also knew that Prof. Russel had never 
before been in the office (J.A. 730, 751, 785). Yet he 
(Charig) did not even trouble to mention the closet dur- 
ing the search, much less to look into it (J.A. 695, 775, 
790, 796). 


Appellees deal at length with the Huyer-Heydt cor- 
respondence. In a footnote to their brief (p. 19, fn. 9) 
they assert that they had taken into consideration coun- 
terparts found in Switzerland. But they do not chal- 
lenge the statements in appellants’ brief (pp. 16, 20) that 
counterparts of substantially all of the numbered letters 
missing in Holland were produced in Switzerland and 
vice versa. 


Finally appellees attempt to belittle the Swiss investi- 
gation and refer to documents “allegedly taken from him” 
by the Swiss authorities (Appellees Br. p. 13). Their 
brief is replete with “if documents were taken” or “if 
any.” But they do not deny that this investigation was 
instigated by the American authorities, and in their own 
words, that the judgment of acquittal “specifically refers 
to the fact that the Swiss Police had searched for and 
confiscated documents of Mr. Von der Heydt” (See Ap- 
pellants’ Br. p. 19). Nor do they mention that the Swiss 
authorities officially certified that the “files that have 
been confiscated by the Federal Police during the investi- 
gation made by said Police must be considered as con- 
fiscated for good.” (J.A. 887-8). 


It is a stubborn fact that the Swiss authorities years 
before this action was instituted did seize and confiscate 
many of Heydt’s papers. Manifestly appellant Heydt is 
unable to specify with particularity what papers were 
seized. To require him to do so, as appellees seek un- 
der their interpretation of Interrogatory No. 23, is to 
ask for the impossible. 
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CONCLUSION 


The other points made in appellees’ brief have, in the 
view of appellants, been adequately covered in the: main 
brief and no reply is needed. Under appellees’ exposi- 
tion of the limited nature of discovery against the Cus- 
todian, a litigant would indeed be placed under a most 
difficult burden. The Custodian can summarily seize his 
property on the claim of enemy taint, putting the burden 
on the owner to prove lack of taint. Proving a nega- 
tive is difficult in itself. The Custodian proposes that 
further obstacles should be placed in the path of the 
litigant by preventing him from ascertaining before trial 
what are the facts upon which the Custodian bases his 
claim of enemy taint and what are the documents in the 
possession of the Custodian which are relevant to this 
question. The adoption of the theory argued by the 
Custodian would frustrate the principles underlying the 
rules of discovery. It would indeed make pore a 
one-way street. 


The order of dismissal should be reversed. In addi- 
tion, appellant’s motion for discovery should be granted. 


Respectfully submitted, 


IsaporE G. ALEK ! 
1026 Woodward Building 
Washington 5, D.C. | 


Swyey S. Sacus 
309 Woodward Building 
Washington 5, D. C. | 


| 
Invine Mosxovitz 
115 Broadway 
New York 6, New York 


Of Counsel: 
GravBarp & Mosxkovrrz 
115 Broadway 
New York 6, New York 
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Q Can you answer the question Yes or No? A It 
is a fact within the knowledge of the plaintiff, because 
I was on the outside. 

Q Sol repeat the question: So your belief is based 
upon suspicion, isn’t that correct? A It is based on 

certain inferences that may justifiably flow from a set 
of facts. 

Q It will be for the Court to determine what infer- 
ences justifiably flow. I am asking you. A Well, I may 
characterize it as suspicion. 

Q Im the second paragraph on page 4 of your affi- 
davit, if you will refer to the second paragraph, you 
state “He (referring to Professor Russel) showed me 
two communications from Mr. von der Heydt dated in 
February, 1956.” i don’t know where the ae is, 

e 

I am taking it out of the middle of the sentence neers 
ing document to the Court). 

“He (referring to Professor Russel) showe me two 
communications from Mr. von der Heydt dated in Feb- 

ruary, 1956, and one letter from Dr. L. Gntstein, 
651 Zurich, Switzerland, dated February 28, 1956, and 

containing the full quotation of paragraphs 1, Z 
and 3, of the said Court order.” 

I ask you, Mr. Charig, in substance did these’ letters 
request Professor Russel to comply with the court ‘order? 

MR. BAUM: We object to that. They have the let- 
ters. Let them produce them. 

THE COURT: Yes, the letters are the best sepdiie. 

MR. ALK: I am sorry, Your Honor, we do not have 
the letters here. 

THE COURT: Where are they? 

MR. ALK: They are in Switzerland. 

THE COURT: What are they doing there? 

MR. ALK: We never thought of bringing material of 
this kind here. We have the affidavit of their own man. 

THE COURT: Do you have a copy? 
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THE WITNESS: [ have, sir. 

THE COURT: Let’s have it. 

MR. ALK: Will you produce the copies? 

THE COURT: These are two letters, February, 1956, 
and Gutstein’s letter of February 28, 1956. 

THE WITNESS: There are three communications 
with translations. These are photostats. (Handing doc- 
ument to counsel for plaintiffs.) 

MR. ALK: Will you mark this, please? 
s s & e 


Q The first document apparently is a telegram, is it 
not? It is dated February 26, 1956. A ‘Yes, it is. 
td * * e 


656 Q Did you make a memorandum of those con- 

versations with Professor Russel immediately after 
your visit? A [I jotted down some notes in pencil, or 
ink, and I also had a very fresh recollection of these 
events. 

Q I ask you whether you made a memorandum? A 
I jotted down some notes by hand, yes, sir. 

Q And do your notes contain the facts of your con- 
versation and of what happened between Professor Rus- 
sel and yourself? A Yes, sir. 

Q Will you produce those notes, please? A Now I 
am really uncertain whether I have those notes. 

MR. BAUM: If Your Honor please, is this 
657 proper examination? 
THE COURT: It certainly is. 

MR. BAUM: Is the witness required to search for 
his own notes? 

THE COURT: He certainly is. 

MR. BAUM: He is testifying without the notes. 

THE COURT: He wants to verify it. Suppose the 
notes show something different. 

MR. BAUM: ALI right, sir. 

BY MR. ALEK: 
Q If you don’t have your original notes would you 
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by chance transcribe your notes into another memoran- 
rum at a later date? A No, sir. 

THE COURT: You see, Mr. Baum, he is called as an 
adverse witness. 

MR. BAUM: Yes, I realize that. I wasn’t making 
any point of that. 

THE WITNESS: Let me make a more thorough 
search. 

Sir, to the very best of my recollection I gave a de- 
tailed account to our Washington office of the occur- 
rence, and to the very best of my recollection the hand- 
written notes were destroyed and thrown into the waste 
paper basket after I reduced the matter to writing in 

proper form, and sent the reports to ii Nai cas 
658 BY MR. ALK: 
Q Will you produce the detailed sceount which 
you sent to Washington? 

MR. BAUM: That is the same objection I made this 
mornin 

THE COURT: Sustained. 

% * 

MR. ALK: But if I understand it the Department re- 
fuses to permit us to see the memorandum. 

THE COURT: That's right; no , question about that. 


660 Q According to your affidavit on April 9, 1956, 

you were at Mrs. Huyer’ s home at which time you 
conducted an examination of six file cabinets and | a steel 
cupboard? A That is right. 

Q Were you permitted to make that examination by 
yourself? A Yes, sir. I must say that the understand- 
ing was that I would go to Mrs. Huyer’s house together 
with Professor Russel, and that I would assist in look- 
ing through these file cabinets, but when I arrived Pro- 
fessor Russel and Mrs. Huyer and Miss Ruijgrok, Pro- 
fessor Russel’s partner, sat down at a table and told me 
to go ahead, look through the cabinets. 
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I was somewhat amazed. I thought we would do that 
together. I would not be in the position of rummaging 
through others’ papers and files, but they said go ahead, 
and Mr. Brandhof and I went ahead looking through the 
file cabinets and the cupboard. 

Q Was there any time limit set during which you had 
to make this examination? A No, except that I was 
expected to be finished before lunch time. 

Q Were you told that you should be finished 

661 before lunch time? A I cannot state whether I 

was expressly told or whether that was the under- 
standing. 

Miss Ruijgrok had bought some meat she wanted to 
prepare for lunch, and they went there by automobile 
and they stated they were driving in about lunch time. 
In fact they offered me and Mr. Brandhof a ride back 
to the city, but they were driving back at lunch time. 

Q Now they didn’t trying to hurry you in any way, 
did they? A No, sir. 

Q After this visit to Mrs. Huyer’s home on April 9, 
1956, did you make a memorandum in which you set 
for the facts of what occurred on the occasion of that 
visit? A I made at least one memorandum which I for- 
warded to our Washington office with copies to the 
Munich office, and I also directed a letter to Professor 
Russel on the following day, April 10th. 

Q Didn’t you make any pencil notes, or notes in ink 
of your visit? A I made some pencil notes listing the 
papers I had seen and found there and taken away, and 
those pencil notes were later on typed, and they are at- 
tached to my affidavit of July 5, 1956, which is before 
you, and they are marked “Enclosure D” appended to the 
said affidavit. 


662 Q So that the record might be clear, Mr. Cha- 
rig, you are employed by the Attorney General, 


the defendant in this case? A Yes, sir. 
e s 2 & 





4 
4 
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663 Q DoI understand, Mr. Charig, that some time 

in April, 1956, around April 20, 1956, you had a 
further conversation with Professor Russel? ‘a Yes, 
sir. On April 20th Professor Russel— 

Q Just answer the question. A We had conversa- 
tions on April 17th and 18th by telephone and on April 
20th he came to Munich together with Miss Ruijgrok, 
his partner. 

Q Did you make a memorandum of your telephone 
conversation which occurred on April 17, 1956? A Yes, 
sir, I did. 

* ee * * 
664 BY THE COURT: 
Q Do you have the original of it? A Yes, 
sir. 

THE COURT: Let me see it. 

THE WITNESS: The conversation with Professor 
Russel took place in the German language, and this par- 
ticular memorandum has not been translated because my 
report to Washington was in the English language. 

THE COURT: You can translate it, can you not? 

THE WITNESS: Yes, sir, of course I can. J have 
to ask for a little bit of indulgence. I did not expect to 
be called upon. 7 

& * * 5 

Your Honor, may I say that I have found my notes 
with reference to the telephone conversation that; 1 had 
with Professor Russel on | April 17 and 18, 1956. — 


665 This is a handwritten list of papers taken away 
from Mrs. Huyer’s house. 

If you compare with the typed list you will find that 
on the typed list the four items referring to Niederrhein- 
ische Bank are pulled together in sequence 1, 2, 3, and 
4, and that on the handwritten list the items referred to 
Niederrheinische Bank are in four different separated 
places. ! 
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The rearrangement was obviously made for better 
clarity. 

BY MR. ALK: 

Q On this list which you have submitted to me ap- 
pears the letter B. What does that mean? A That 
means that Mr. Brandhof, the Dutch accountant who as- 
sisted me in the examination of the papers, took some 
of the files and looked at them initially and those files 
that he looked at he noted with a B on the side. If any- 
thing of interest developed I also looked at that file sub- 
sequently. B stands for Brandhof. 

* s e * 

Q Referring to the record of your conversation with 
Professor Russel on April 17, 1956, will you produce 
the record? A Yes, sir. This is the memorandum of 
that telephone conversation in my file. It is in the Ger- 
man language. I am prepared to translate it. 

Q Is the document which you hold in your hand the 
original record which you prepared of the conversation? 
A Yes, it is. It was typed by my secretary, of course. 

MR. BAUM: So that the record will be clear, will 
you please state what you are marking the particular 
exhibits? 

MR. ALK: I am marking as Plaintiffs’ Exhibit No. 
29 for identification the record of the telephone conver- 
sation between Mr. Charig and Professor Russel on April 
17, 1956, 

Ld 8 * & 
667 Q Will you translate Plaintiffs’ Exhibit 29 for 
identification. A It states, 

“Telephone conversation with Professor Russel, Am- 
sterdam, on April 17, 1956, 5:15 p.m. Russel called.” 

This is in the English language. 

Now I translate from the German notes: 

“Herr Professor Russel: I found together with Miss 
Ruijgrok and Mrs. Huyer much more. I wrote you about 
it. The documents are in German and in English. 
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“Charig: Are those papers which Mr. Brandhof and I 
returned previously?” 

I interpolate it Russel and Charig so you will be able 
to tell who is speaking. 

“Rusell: No, no. All this here is dated between’ 1939 
and 1946. There was a large closet which we had not 
previously seen and also in the documents which we had 
searched we picked out a lot. I can give them to you 

and you can pick from them yourself. 
668 “Charig: Yes. Should I then come to Anister- 
dam? ! 

“Russel: Well, yes, or I shall bring it to you to 
Munich on Friday and then we can look through = 
together. 

“Charig: ‘You would come all the way to Munich for 
this matter? , 

“Russel: Yes, I can be there within three hours by 
airplane. | 

“Charig: Well, perhaps we can meet halfway. : 

“Russel: Yes, that too. I am putting it in large 
suitcases and it will be simple. 

“Charig: I don’t believe I can reimburse you for the 
travel expenses. 

“Russel: No, you need not do that. Tntesaradtdnats 
Kunstvereeniging will pay for that. : 

“Charig: When will you come? 

“Russel: There is a direct airplane only on Friday. 

“Charig: Professor, can I call you back tomorrow 
morning. I will talk to my chief. Until what time. can 
I call you? 

“Russel: As early as possible beginning at 9 o — 

in the morning. I sent Baron a telegram and I 
669 telephoned and he said ‘That is beautiful, the 

more you have the better.’ The whole thing is in 
great confusion, it is terrible. We worked for five sa 
Miss Ruijgrok and I. It was terrible. | 
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“Charig: Well, between 9 and 10 o’clock in the morn- 

ing I will call you back.” 
BY MR. ALK: 

Q I assume, Mr. Charig, that you had your secretary 
listening in and she was making a synopsis of the con- 
versation? A That is correct. 

s * s Sa 
Q When was the next time that you had a conversa- 
tion with Professor Russel? A At 9:45 am. on April 
18, 1956. 
670 Q Do you have a similar record of the con- 
versation? A Yes, I have. 
s & s * 

Q Plaintiffs’ Exhibit No. 30 for identification is a 
record of a telephone conversation between Mr. Charig 
and Professor Russel on April 18, 1956. 

I show you Plaintiffs’ Exhibit No. 30 for identifica- 
tion and I ask you to translate it. A Yes, sir. “Tele- 
phone conversation with Professor Russel, Amsterdam, 
on April 18, 1956, 9:45.” 

That much is in English. Now I translate. I placed 
the call but this is already his answer: 

“Russel: Here, Russel. Good morning, Mr, Charig. 

“Charig: We would welcome it if you could come to 
Munich but we have to ask you to come tomorrow, Thurs- 
day, to Munich because on Friday at noon there is a 
further hearing before the judge in Washington and un- 
til that time i shall have to send a cable to Washington 

what papers are involved. 
671 “Russel: I cannot come tomorrow, impossible; 
I cannot get away here tomorrow. I have to be in 
court. 

“Charig: Well, then, there is hardly another possi- 
bility but that you should take the train on Thursday 
night. 

“Russel: No, no. I can depart only on Friday morn- 


ee ae On 
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ing. You can send a cable that at such and such a 
time I shall be there with the papers. 

“Charig: No, they wish to know in Washington what 
papers are involved. 

“Russel: That is almost impossible to find that out. 
There is Thyssen Bank; Twentsche Bank; Amster- 
damsche Bank; two large books; balance sheet of Inter- 
nationale Kunstvereeniging, and if the Baron knows all 
this he will be very mad. 

“Charig: If you come on Friday it will be very late 
because the court is meeting on Friday. 

“Russel: Yes, I believe the matter will be postponed 
again. 

“Charig: Why? Have you received news from Mr. 
Moskovitz on that point? 

“Russel: No. I have cabled him whether he can ad- 
journ it. I assume so. 

“Charig: No. I had a cable this morning, The 
672 hearing is set for Friday at 1:30 pm. I am to 
advise what papers are involved. That I can only 

do at the moment when I inspect the papers. 

“Russel: You can cable that the hearing should be 
adjourned. 

“Charig: Would it be quite impossible for you to 
come tomorrow? 

“Russel: Thursday noon I have to be in court and I 
cannot come sooner than Friday. 

“Charig: Well, then I shall meet you at the airport 
at 1:15 p.m. 

“Russel: All right. Please reserve two large single 
rooms in the hovel Bayerischer Hof located on the street; 
there is more air.” 

That is the end of that memorandum. 

* s * * i 

Q What is the next thing that occurred? A Well, 

I placed another telephone call to Professor Russel at 
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10:15 am. on April 18, 1956, the same morning, 
673 and I had another conversation with Professor 
Russel, and there is a short memorandum of that 
conversation. 
we a s s 

Q Plaintiffs’ Exhibit No. 31 for identification is a rec- 
ord of a telephone conversation between Mr. Charig and 
Professor Russel on April 18, 1956, at 10:15. Will you 
translate the record? A Yes, sir. (Reading): 

“Charig: Professor, here is Charig again. I have ob- 
tained a reservation at the Hotel Bayerischer Hof. In 
the meantime I got another idea. How would it be if 
you send Dr. Ruijgrok ahead and then you yourself 
would come on Friday? 

“Russel: I thought of that already myself but she 
has to come to court with me. It is not possible. I can- 
not make changes any more. That is impossible. We 
cannot leave our matters right here. We thought of it 

before. 
674 “Charig: Is there some correspondence with 
Thyssen Bank among the papers? 

“Yes. 

“With Twentsche Bank? 

“Yes. 

“With Amsterdamsche Bank? 

“Russel: There are statements of Amsterdamsche 
Bank and the the two books of the company, that is, 
Internationale Kunstvereeniging balance book, a large 
book of account, showing accounts with several banks, 
and also a current account book. 

“Charig: We had that one already. 

“Russel: J don’t understand that you already have it. 

“Charig: Well, then, we shall meet on Friday. I shall 
personally meet you at the airport.” 

* Ld =e * 

Q There after did Professor Russel come to Munich? 

A Yes, he said. 
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Q And he brought some documents and papers 
675 withhim? A Yes, he did. 

Q In what condition were these papers? A 
The papers were carried in two suitcases. There were a 
few books among them and some folders, but the bulk of 
the papers was in comparative disorder; they were loose. 

Q Were they clean or dirty? A Oh, they were clean, 
perhaps a little dusty here and—they were clean. | 

Q About how many documents were there? A There 
were two medium suitcases full. 

Q What has happened to those documents? A The 
documents are again in Professor Russel’s possessign I 
examined those documents; I sorted them. 

Q And when were they returned? A They were re- 
turned to Professor Russel in September, 1956. 

Q You had them between April and September of 
1956? A That is correct. That was pursuant to my 
understanding with Professor Russel. Professor Russel 
did not desire to remain in Munich until I completed the 
examination of the papers. He desired to return to Am- 
sterdam after a few days, and I told him that I could 
return them personally on the occasion of a visit I con- 
templated in Amsterdam in connection with another: mat- 

ter, and he said that would be satisfactory. | 
676 Q Did you make a contemporaneous record of 
your conversations with Professor Russel on the 
occasion of his trip to Munich on April 19, was A 
On April 20th. 

Q On April 20th A No. It is my best sepolidetion 
that I made no preliminary record or handwritten rec- 
ord, but that I reported to our Washington office as to 
the circumstances of Professor Russel’s visit in Munich 
on April 20th. 

Q Did you reduce to writing what occurred between 
you and Professor Russel on the occasion of his visit to 
Amsterdam on April 20th? A That visit was in 
Munich. 
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Q To Munich—excuse me—on April 20th. A I re- 
ported in considerable detail to our Washington office. 

Q Do you have any other contemporaneous records 
prepared by you or under your supervision with respect 
to telephone conversations with Professor Russel or Mrs. 
Huyer or with respect to face to face conversations with 
Professor Russel or Mrs. Huyer, including any visits 
which you may have had with either one of them? A I 
probably have some memorandum concerning my visit 
at Mrs. Huyer’s house in May, 1955, and perhaps with 

reference to my visit at Professor Russel’s office 
677 in August, 1955, but all those records are in 

Munich. I did not bring the bulk of my records 
from 1955. 

Q You mean you have not produced here the records 
of what transpired between you and Professor Russel in 
1955? A Sir, I wrote detailed and accurate reports and 
sent them to the Washington Office, and also they are 
very clear in my mind, and there are records of these 
occurrences in 1955 at the Washington office, reports that 
I forwarded to Washington. 

Q And these reports which you forwarded to Wash- 
ington, if I understand you correctly, were reports made 
contemporaneously with the transaction in respect to 
which you were reporting? A Immediately thereafter, 
within hours or at least within a few days. 

Q So that when these reports were made by you they 
supplanted in effect any penciled notes or other records 
which you had made, is that correct? A They would 
definitely—they would be accurate descriptions, accurate 
accounts of what transpired, and they would naturally 
reflect whatever I had penciled down as notes, 

MR. ALK: Then, so I am sure I have completed the 
record on this point, I ask the defendant to produce the 

report submitted by Mr. Charig to the Office of 
678 Alien Property containing his statements with re- 
spect to the facts concerning telephone conversa- 
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tious, oral conversations, or other visits between him and 
Professor Russel and/or Mrs. Huyer. 

MR. BAUM: Defendant refuses to do so for the rea- 
sons previously stated. 

THE COURT: Sustained. 

MR. ALK: Will the Court, before this witness eves, 
be prepared to listen to some argument on that point? 

THE COURT: No. Don’t misunderstand me, ; am 
prepared but I am not listening to it. 

MR. ALK: So that the record might be clear, should 
it be appropriate to ask the defendant to set forth the 
reasons instead of merely saying “For reasons previously 
stated”, so that we can have the record clear as to what 
the reasons are. 

THE COURT: The record is clear. You know what 
he means. | 

MR. ALK: Iam not sure. 

THE COURT: Well, I do. | 

MR. ALK: You see, Your Honor, we have a peeilian 
situation here where the defendant is the sia Gen- 
eral. It is not the United States. 

THE COURT: There is nothing peculiar about t at 
all. 

MR. ALK: It is a different type of situation. 
679 These books and records and memoranda were 
made in the ordinary course of business—but as I 


understand it the Court does not want to hear argument. 
* * * tk 


682 GERARD F. CHARIG, 


was called as a witness by the defendants, and having 
been previously sworn, resumed the stand, and testified 
as follows: | 


DIRECT EXAMINATION 


BY MR. BAUM: 
Q So that the record will be complete, will yet state 
your fullname? A Gerard Frank Charig. 
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Q Where do you presently reside, Mr. Charig? A- I 
presently reside in Munich, Germany. My domicile is in 
the city of New York. 

Q Are you an attorney, Mr. Charig? A I am an 
attorney licensed to practice law in the state of New York. 

Q When were you admitted to the bar of the state of 
New York? A In March, 1949. 

Q And how long have you been employed by the De- 
partment of Justice? A Since November, 1952. 

Q I believe you testified yesterday that you are 
683 assigned to the Overseas Office of the Department 
of Justice? A Yes, I did. I am so assigned. 

Q In the course of your duties in the Overseas Office, 
Mr. Charig, did you have occasion to meet Mrs. Huyer? 
A Yes, I had occasion. 

Q Please state when for the first time? A I met 
Mrs. Huyer for the first time in May, 1955; on the 20th 
of May. 

Q Under what circumstances? A I had proceeded 
to The Netherlands in order to gather information and 
interview persons particularly with a view of interview- 
ing Mr. Huyer at Zandvoort, Holland, and after my ar- 
rival in Holland I learned that Mr. Huyer had died about 
January, 1955. I arranged to see Mrs. Huyer at her 
residence on May 20, 1955. 

Q Did you have any conversation with Mrs. Huyer on 
that date? A ‘Yes, I did. 

Q Will you please tell us as accurately as possible 
what that conversation was? A She ushered me into a 
room at the rear of her one-family dwelling, which she 
referred to as the office. 

I explained to her that a lawsuit was pending, told her 
a few of the circumstances, and asked her whether she 

had in her custody the books and records and cor- 
684 respondence of von der Heydt’s Bank, Zandvoort, 

and Internationale Kunstvereeniging; where those 
books and records were located, and whether I could have 
a look at them. 
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On May 20th Mrs. Huyer stated that all the books and 
records that her late husband had kept for Baron von der 
Heydt were in that house, but she suggested that I return 
on the following day when her son Jan Huyer would be 
present, and that it would be advisable that I return on 
the following day. : 

Q Did you return, Mr. Charig? A Yes, I did. | 

Q And what happened on the following day? A I 
went there in the evening of May 21, 1955. 

This time I was ushered into the living room, not. into 
the room referred to as the office. 

In response to my questions Mrs. Huyer and her son 
Jan told me they were not just quite certain what books 
and records they had in the back room. 

I suggested that we all go into that room and take a 
look around. They stated that they would not permit 
me to do that; that they were keeping books and records 
on behalf of Baran von der Heydt, and that unless Baron 
von der Heydt gave us his express permission they could 
not permit me to examine any books or records. 

At that time I made a further suggestion. I asked that 

Mr. Jan Huyer, or the mother, or both, go into that 
685 office while I would remain in the living room, and 

that they ascertain there what books and records 
were on hand and available; that I would not examine 
them at that time, but that I just wanted to be certain 
what is on hand; that arrangements would be made to 
obtain Mr. von der Heydt’s permission; that they were 
free to communicate with him. | 

Thereupon Mr. Jan Huyer went into the adjacent room, 
the office, and I remained in the living room with Mrs. 
Huyer. 

Young Huyer returned after approximately 20 orem 
or 30 minutes, and as he returned to the living room he 
stated, Yes, it is all here. And his mother asked him, 
What do you mean by that? And he said All the books 
and records of von der Heydt’s Bank and Kunstvereenig- 

| 


ing. 
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And I questioned him, Does that include all the books 
and records of the war years, and young Huyer said, Yes, 
it does, it is all there. 

Q What happened then, Mr. Charig? A Then I 
stated, Inasmuch as I will not be permitted to examine 
these books and records, will I be permitted to walk into 
that office, to go with Jan Huyer or Mrs. Huyer so that 
I could just see that the books and records are there 
without going into them, and that was done. 

I was led into the adjacent office by Mr. Jan Huyer, 

and there when you entered into that office on the 
686 left hand side were the six file cabinets of four 
drawers each; on the right hand side was the steel 
cupboard with the two doors; there were two desks in the 
room, and in the far corner was a built-in closet and Jan 
Huyer said, That is where all these books and records are. 

On one desk he had a pile of books; some of them rather 
thick and heavy; some of them somewhat thinner. He 
pointed to those books in particular and said, These are 
books of account. 

I then left the Huyer residence and indicated that I 
would probably have occasion to come back. 

Q Mr. Charig, have you incorporated the facts which 
you have just set forth concerning this visit in any docu- 
ment other than a memorandum to the Washington of- 
fice? A ‘Yes. I prepared, signed, and swore to an afi- 
davit giving a full account of these occurrences in Mrs. 
Huyer’s house that I just spoke about. That affidavit is 
dated June 16, 1955. 

MR. BAUM: If Your Honor please, that affidavit is 
attached to our original motion for production filed in 
November, 1955. 

BY MR. BAUM: 
Q After this visit in May, 1955, Mr. Charig, did you 
have further conversations with Mrs. Huyer or her 
687 son during the same year? A Yes, I did. 
Q When? A At the end of June, 1955, I be- 
lieve it was the last day of June, I telephoned and I 
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desired to speak to Mrs. Huyer, but Mrs. Huyer was not 
in Zandvoort, and I spoke to her son Jan Huyer. 

I inquired whether since my visit in May they! had 
obtained the authorization of Mr. von der Heydt' for 
my examination or inspections of the books and records 
and their house, and I told him that I was planning on 
making another visit to Holland and visiting the Hoyer 
house again. 

The conversation was very brief. Jan Huyer stated 
his mother was out of town and I should have my ‘fur- 
ther contacts through Professor Russel. 

Q Was that the end of the conversation? A That 
was the end of the conversation. 

Q Did you receive any communications from Profes- 
sor Russel thereafter? A Yes. I received a letter dated 
July 1, 1955, signed by Miss Ruijgrok, Professor Russel’s 
partner. 

She stated that she had heard about my plan of visit- 
ing the Huyer house again, and she continued that such 
a visit in the Huyer house would be fruitless; I should 
instead visit Professor Russel’s office; that Professor 

Russel was out of town and would get in touch with 
688 me after his return to Amsterdam. 
So therefore I did not pursue my plan of going 
to Mrs. Huyer’s house. 

Q Did you receive any letter from Professor Russel 
himself? A Yes. I received a letter dated July 2, 1955, 
in which Professor Russel writes that he had picked up 
the books and records from Mrs. Huyer’s office; that obvi- 
ously books and records were lost, but that I could: see 
what he has at his office; that I ‘should make arrange- 
ments, giving him ample time before my visit, and adding 
that it is a matter by itself that those books and a 
contain nothing of interest to me. 

cd 5 % 
690 Q After you received defendants exhibit 47, Mr. 
Charig, did you have occasion during the same year 
to meet Professor Russel? A Yes, I had. 
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Q When? A I saw Professor Russel in the 
691 afternoon of August 10, 1955, and in the morning 
of August 11, 1955, at his office in Amsterdam. 

Q Under what circumstances, Mr. Charig? A In 
accordance with Professor Russel’s letter of July 22, 1955, 
I made arrangements for a meeting at Profsssor Russel’s 
office where I was to look at the books and records he 
had fetched from Mrs. Huyer’s house, and I did in fact 
go to Amsterdam and personally call at his office in the 
afternoon of August 10, 1955. 

Q What did you do while you were at his office, and 
when were you there? 
* e s * 

A I called at Professor Russel’s office personally 
692 at about 3:30 or a quarter of four in the afternoon 
of August 10th. 

We were all seated around the conference table in his 
private office. Miss Ruijgrok was there. I was by myself. 

BY THE COURT: 

Q Excuse. When you were at Mrs. Huyer’s home her 
son was there and you were allowed to walk into the 
room to determine whether or not the records and books 
of von der Heydt’s Bank were there; did you ask the 
son whether the accounts of the August Thyssen Bank 
of Berlin were listed in the book of von der Heydt’s 
Bank? A Yes, I did. 

Q What did he answer? A He answered ‘‘Yes, they 
are here too.” 

Now reverting to the meeting at Professor Russel’s 
office in the afternoon of August 10, after some initial 
conversation Professor Russel turned over to me in his 
office some 29 books of account of von der Heydt’s Bank 
and Kunstvereeniging, and four folders of notes and 
correspondence. 

That was the first time I had access to these books or 
correspondence, and I first had to inquire what the va- 
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rious legends on the outside of the books mean, and what 
the various books contain. 
693 BY MR. BAUM: 

Q Did you then examine these books and fold- 
ers? A I began my examination in the afternoon of 
August 10th, but I returned in the morning about 9:30 
in the morning, perhaps 10 o’cloc!: in the cian i of 
August 11th, and I examined those books. : 

I stated at the time that this was a superficial examina- 
tion; that the books were too voluminous, and the rec- 
ords and correspondence too voluminous, and that it was 
physically impossible to really examine them thoroughly. 

I also stated that I had to leave Amsterdam eaten on 
August 11th to return to Munich. 

Q Did vou state why? A Well, I had pressing busi 
ness. 

Q My question is, Did you state why? A I told 
Professor Russel I had pressing business and JI) ex- 
pected Mr. Hill from Washington, D.C., from our Wash- 
ington office, to arrive in Munich and that I had been 
assigned to assist him in connection with the bing of 
a number of depositions in Europe. 

Before lunch time on August 11th I terminated examin- 
ing these books and turned to the problem of having 
some photostats taken. And then the afternoon was: de- 
voted to endeavors of finding a photostat firm that would 

be willing and able to make photostats from heavy 
694 books. It seemed that in Amsterdam the photostat 

firms are in a position to make photostats of single 
sheets but not of pages out of a heavy book. : 

And after that was arranged I left Professor Russel’s 
office in the afternoon of August 11th. And I told him 
that at some future time I would have to come back and 
take a closer look at these books and records. : 

I also hold him that when I visited Mrs. Huver’s house 
I remembered seeing some six file cabinets and a steel 
cupboard and other pieces of furniture that were sup- 
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posed to contain books and records, whereas the books 
and records shown to me consisted merely of a stack 
of books of account, maybe a foot and a half high, maybe 
a little higher, and some four folders of correspondence. 

Q Mr. Charig, directing your attention to the year 
1956, did you meet Professor Russel during that year? 
A Yes, I did. 

Q When for the first time? A I met him face to 
face on March 2nd, 1956. I had a telephone conversation 
in Amsterdam on the evening of March 1, 1956. 

Q Under what circumstances were you in Amsterdam 
on that occasion, Mr. Charig? A On that occasion I 
proceeded to Amsterdam for the purpose of examining 

the books, records, and correspondence of von der 
695 Heydt’s Bank, Internationale Kunstvereeniging, 

and other matters pertaining to Mr. von der 
Heydt’s business in accordance with a court order made 
by the Honorable Judge Tamm on February 8, 1956. 

Before I went to Amsterdam I received a notification 
from our Washington office to the effect that I should 
expect the office of Dr. Gutstein, Zurich, to contact me 
with a view of arranging for the examination of these 
books and records in Holland. 

I waited to be contacted by Dr. Gutstein’s office, and 
the examination was set down by Judge Tamm for Febru- 
ary 27, 1956. 

On February 24th, when I had not heard from Dr. 
Gutstein’s office in Zurich, I placed a telephone call and 
I talked to Dr. Gutstein. 

I asked him whether he had not received a letter from 
Mr. Moskovitz informing him about Judge Tamm’s order 
and about the arrangements that were to be made. 

He stated that he had received such a letter two days 
earlier, but he had not been able to study it or do any- 
thing about it, and that he had turned the matter over 
to an attorney on his staff, a Miss Leudi—with an umlaut; 
an umlaut is substantially expressed in the English lan- 
guage by saying ‘‘Luedi.”’ 
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I continued the conversation with Miss Luedi, 

696 and Miss Luedi stated that she would have to 

make certain arrangements, get in touch with cer- 
tain persons, and that I should not go ahead and com- 
mence my examination in Amsterdam on February 27th, 
but that I should give her some additional time to, make 
the necessary arrangements. 

It was then agreed that I was to proceed to Azaster- 
dam and personally call at Professor Russel’s office on 
March 1, 1956, instead of February 27th, and she stated 
that she would make the necessary arrangements ane be 
in touch with Professor Russel. 

I thereupon proceeded to Amsterdam and saeeqcally 
called at Professor Russel’s office in the afternoon of 
March ist. Professor Russel was not in his amet, but 
his partner, Miss Ruijgrok, was there. 

I stated to her the purpose of my visit, and told her 
about Judge Tamm’s order. She said she knew about 
it; and that she had heard from Dr. Gutstein’s office, 
Zurich, but that she will not permit me to commence the 
examination; that Professor Russel had told her not to 
permit me to examine the books and records. | 

She also said that Professor Russel would be back in 
Amsterdam on the same day, and that I would reach him 
by telephoning his home at about 7 o’clock in the evening. 

I telephoned his home at about 7 o’clock in the: eve- 

ning of March ist, and I told him about my visit 
697 = at iis office in the afternoon of that day. ! 

He stated, that it is right, he will not permit me 
to examine the books and records; I should not consider 
this a personal rebuff; he is sorry I came all the way to 
Amsterdam in vain, and that I should see him at his 
office at 10 o’clock or 10:30 the next morning, March 2nd. 

The next morning I went to his office accompanied by 
Mr. Brandhof, a Dutch accountant, the equivalent of a 
certified public accountant, who incidentally had also been 
with me in the afternoon of March Ist. 
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We had a conversation at Professor Russel’s office in 
the presence of Professor Russel, Miss Ruijgrok, and Mr. 
Brandhof. 

At that time I renewed my request for permission to 
examine the books and records in accordance with the 
court order, and Professor Russel repeated his refusal. 
This occurred several times in the course of the conver- 
sation. 

Professor Russel stated that he had received communi- 
cations from Mr. von der Heydt and from Dr. Gutstein; 
that these communications requested that he show me the 
books and records, but that he considers such authority 
as contained in these communications as insufficient under 
Dutch law, and insufficient to protect him, Professor Rus- 
sel, and insufficient to give him assurance that he will 
be protected against possible criminal prosecution in 

Holland, against liability for damages for making 
698 available to me the books and records. 

He also stated that he had attempted to get in 
touch with Mr. von der Heydt and with Dr. Gutstein in 
an effort to obtain additional information and clarifica- 
tion, and that both Dr. Gutstein and Mr. von der Heydt 
would not come to the telephone; they would not return 
his calls; they would not give him any information so 
that he will persist in his refusal to show me the books. 

Q Is that the end of the interview? A Well, Pro- 
fessor Russel went in some further detail as to the rea- 
sons of his refusal. 

He stated, for instance, that he was trying to obtain 
from Dr. Gutstein and Mr. von der Hevdt precise in- 
formation as to who the shareholders, the owners, of the 
stock of von der Heydt’s Bank and Kunstvereeniging 
were; that he then had a plan of calling a meeting of 
shareholders; to that meeting he would admit only those 
shareholders who had executed a notarized statement 
under oath, or in lieu of oath, stating that they are the 
owners, and that he would propose a resolution be made 
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at such meeting authorizing Professor Russel to show 
the books to me. 

That was one of the details he mentioned. : 

Q What did you do after this conversation? A I 
told Professor Russel that in view of his position I 

would report the facts to Washington, and I would 
699 return to Munich. 
I did in fact return to Munich the same day. 

Q Later in that month, namely, March, 1956, Mr. 
Charig, did you receive any communications from Pro- 
fessor Russel? A Yes, I did. I received a letter from 
Professor Russel. The letter was dated March 27, 1956. 

The letter, incidentally, followed by about one day a 
telephone call which I received from Dr. Gutstein’s office, 
Zurich. : 

Q I-show you Defendants’ Exhibit No. 48, Mr. Charig, 
and ask you if that is the original letter mehiels you re- 
ceived from Professor Russel? A _ Yes, sir; this is the 
original letter. 

Q You stated just a moment ago, Mr. Charig, that 
you had received a telephone call from Dr. Gutstein 
prior to this letter. Would you please state when | that 
telephone call took place? A I must now make a cor- 

rection. I received a telegram from Dr. Gutstein’s 
700 office signed ‘‘Luedi,” and that telegram told me 

or stated, Please get in touch with Professor Rus- 
sel, Amsterdam, for the examination of the hopEe and 
records. 


Q After you received this letter which has been 
marked Defendants’ Exhibit No. 48, Mr. Charig, what 
if anything happened? A I placed a telephone call’ and 
had a conversation with Professor Russel on or about 
March 29, 1956, and arrangements were made for me to 
personally call at Professor Russel’s office on March 1st. 

Q Do you mean March? A Pardon me—on April 3, 
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1956, and I was to receive there the books and records 
covered by Judge Tamm’s court order covered by Items 
1, 2, and 3 of Judge Tamm’s order. 

Professor Russel also stated that he would not be in 
Amsterdam but that his partner would deliver the books 
and records to me. 

He also mentioned something that he has mis- 

701 ~=givings, he has not received any of these assur- 

ances that would save him harmless or protect 

him against liability for damages of possible disbarment, 

and that he is very incensed about Dr. Gutstein not an- 

swering his telephone calls, and Mr. von der Heydt’s re- 

luctance of giving him assurances, but that nevertheless 

I could come ahead to Amsterdam, and that his partner 
would turn over the books and records to me. 

He also requested that I take them away from his 
office and not examine them there because they have 
limited space and they could not have me and Mr. 
Brandhof occupy their only conference room and private 
office. 

Q Did you go to Amsterdam on April 3, 1956? A 
Yes, I did. And I called at Professor Russel’s office, ac- 
companied by Mr. Brandhof, in the afternoon of April 
3rd. 

Q What happened, if anything? A Miss Ruijgrok 
received us and delivered to me 29 books of account and 
four folders of correspondence, and those were the same 
books and the same folders of correspondence which I 
had looked over at Professor Russel’s office on August 
10th and 11th, 1955. There was not any more there; it 
was the same material. 

I signed an inventory acknowledging receipt of these 
books and of this correspondence, and Miss Ruijgrok also 

signed acknowledging that the count of the books 
702. and the count of the pages in the folders was cor- 


rect as stated by me. 
* es * s 
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Q I show you Defendants’ Exhibit No. 49, Mr. Char- 
ig, and ask you to tell me what it is. A This is the 
original inventory, or list, of books and records showing 
my handwriting and Miss Ruijgrok’s handwriting af- 
fixed hereto on April 3, 1956. 

At the very bottom of the second page of this list is 
an additional notation in English by Miss Ruijgrok, which 
was placed there at a later date, namely, on April 11, 
when I returned the books and records to Professor Rus- 
sel’s office, and when Miss Ruijgrok acknowledged that 
the above documents were returned. 

Q Mr. Charig, please examine that list whieh you 
have before you, Defendants’ Exhibit No. 49, and state 
to the court whether you were shown any books on this 
occasion which you had not been shown in August, 1955? 

A No, sir. These were the very same books and 
703 the very same folders of correspondence that I was 
shown on August 10th and 11th, 1955. | 


Q What language is that document written in, Mr. 
Charig? A That document is written in the Dutch 
language. However, the notations underneath the list, or 
inventory, are in the English language. 

Q I call your attention to the last four items on the 
second page. Would you please read to the Court in 
English what those items are? A “Folder with nota- 
tions of August Thyssen Bank, Berlin, dated between 
January 1, 1930, up to and including December, 1936.” 

Q I said the last four items. A The second 
704 item, “Folder with notations concerning blocked 
mark tax.” 

The third item: “Folder with correspondence of Baron 
von der Heydt concerning INAC.” 

May I say here that INAC is a designation for von der 
Heydt’s Bank; that is an internal word, INAC. | 

The last of ihe four items: | 

“Folder with correspondence Baron von der Heyat/ 
Huyer.” 
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Q I notice next to these four items which you have 
read there are some ink notations. Would you mind tell- 
ing us what those are? A Those are the number of 
pages contained in each one of the four folders, written 
down after a page by page count in Professor Russel’s 
office on April 3rd. 

The folder with the Thyssen Bank notations and papers 
dated 1930 to 1936 contained 366 pages. 

The papers concerning the blocked mark tax, 93 pages. 

The first folder with correspondence between Baron von 
der Heydt and von der Heydt’s Bank, in Holland, 183 
pages. 

The second folder of correspondence between Baron 
von der Heydt and Mr. Huyer, 590 pages. 

Q I believe you testified a moment ago, Mr. Charig, 
that Professor Russel did not want you to examine the 

books in his office. What did you do with them? 
705 A All of these books and folders were taken to 

Mr. Brandhof’s office and Mr. Brandhof and I com- 
menced our examination there and continued the examina- 
tion on the next following days. 

Q Did you have any communication with Professor 
Russel on the following day, or whenever it was? A I 
communicated with Professor Russel on April 6, 1956. 

Professor Russel had in the meantime returned to 
Amsterdam. 

I spoke to him on April 6th, and after the telephone 
conversation I prepared a letter and had it delivered to 
Professor Russel. 

Q First, what was the telephone conversation? A I 
called Professor Russel to tell him that upon examination 
I find that very, very much of the material covered by 
Judge Tamm’s order was missing. And I stated to Pro- 
fessor Russel that I believed that the missing material is 
in Mrs. Huyer’s house, and I further suggested that per- 
haps Professor Russel and I should go there and should 
take a look at Mrs. Huyer’s house to see whether the 
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other material would not be there and could not be turned 
over to me. 
Professor Russel answered that he does not want me 
and him to go and look out there. That would be much 
like a search; that he would instead contact Mrs. 
706 Huyer and that he would obtain from her 4 state- 
ment that she had turned over to him all the books 
and records covered by the court order, and that she has 
no more, and that I should wait until he communicates 
with me farther. 
After the telephone conversation I prepared the letter 
of April 6, 1956, and had it delivered to Professor Russel. 
Q How was ‘it delivered, Mr. Charig? A A messen- 
ger employed by the accounting firm, by Mr. Brandhof’s 
accounting firm, personally took it to Professor Russel’s 
office. ! 
* * . aa 
Q Is Defendants’ Exhibit No. 50 a photostat of the 
letter to which you have just referred? A That is a 
true and accurate photostatic copy of my file copy. 
* * * we i 


707 Q Did you receive any reply to this letter, Mr. 

Charig? A Yes, sir. On the same day, in the 
late evening, a reply was delivered to me at my: hotel, 
a letter from Professor Russel to me dated April 6, 
1956. 

Q I now show you Defendants’ Exhibit No. 43 and 
ask you whether that is the reply to which you refer? 
.A Yes, that is the original letter. that is the reply. 

Q I notice that this letter states, Mr. Charig, that 

‘‘Mrs. Huyer is even willing to enable you in my pres- 
ence to search the seven (?) letter files in the office in 
her house.’’ | 

A It so states. 

Q Did you at any time thereafter proceed éé Mrs. 
Huyer’s house? A Yes. On the following morning I 
telephoned Professor Russel’s office—that was on April 
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7th. Professor Russel was in the office; he did not talk 
to me at that time, but he asked to call back. 

An hour and a half later I called the second time in 
the morning of April 7th and at that time we made the 

arrangement to meet at Mrs. Huyer’s house at 10 

708 o’clock in the morning of Monday, April 9, 1956. 

Q Did you? A Yes. Mr. Brandhof and I 

proceeded to Zandvoort and went to Mrs. Huyer’s resi- 
dence there. 

We were received by Mrs. Huyer and ushered into the 
office in the rear of her residence. 

Professor Russel and Miss Ruijgrok were already at 
Mrs. Huyer’s house but were sitting in her living room, 
not in the office. 

A few minutes after Mr. Brandhof and I had been 
ushered into the office Professor Russel and Miss Ruij- 
grok came in. 

Professor Russel stated, when he came in, ‘‘This is 
the first time I am in this office.’’ 

Q Did anything happen then? A Well, then Pro- 
fessor Russel and Mrs. Huyer and Miss Ruijgrok sat 
down at the table in the center of the room and said to 
me and Mr. Brandhof, ‘‘Go ahead, examine these file 
cabinets.’ 

Q Did you examine them? A Yes, we did. 

It had been my understanding that we would do that 
together, and I would assist, but the way it turned out 
they sat down and Mr. Brandhof and I proceeded and 

we went through every file of the drawers of these 
709 six file cabinets, and in those cabinets was a great 

amount of papers dated between 1939 and 1945; 
that means papers covered by Items 1, 2, and 3 of the 
court order. 

When we would come to a file containing such papers 
we would pull it out of the file cabinet, and at first we 
proceeded to place them on the table, but there were so 
many we proceeded to place these files on the floor. 
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Many of these files contained papers from the early 
20’s or 30’s up into the 50’s. These files were also 
pulled and placed on the floor. 

After a search of these file cabinets, lasting shout one 
and a quarter or one and a half hours, some three or 
four stacks of such files, each measuring about one foot 
or a little more in height, had been placed on the floor in 
this manner. 

The file cabinets were undamaged and the files in | those 
cabinets, which were filled to capacity with the exception 
of a few drawers, showed no signs of damage by any 
physical force, such as water or fire or mud, but they 
seemed to be in good condition. 

A few of the drawers were filled with papers paristin: 
ing to the Huyer family. Those few drawers were not 
searched. 

And after we searched the six file cabinets we also 
turned to the steel cabinet standing on the opposite wall 

and we took some papers and files from that steel 
710 cabinet, and also placed them on the floor. 

Q What did you do with these papers that 
were on the floor? A These papers and these stacks 
of files on the floor were then carried by Mr. Brandhof 
and myself into the living room next door, and there 
again while everyone else was seated Mr. Brandhof and 
[ went through these files and took out of these files the 
papers dated between September 1, 1939, and December 
31, 1945, leaving the papers dated before and after those 
dats in the files and rturning them immediately to Mrs. 
Huyer—these papers not dated between 1939 and; 1945. 

Also there were some papers such as invoices of for- 
warding agents, or receipts by various museums where 
art treasures were apparently on exhibit, or some insur- 
ance policies, like fire insurance or burglary insurance, 
that I immediately returned to Mrs. Huyer. I would not 
take those files along. 

There remained then a stack of files about a foot and 

















732 A 


a half high that I desired to take along for further 
examination. 

Professor Russel and Mrs. Huyer permitted me to take 
that stack along for further examination. 

I had also seen some files dated before 1939 that I 
desired to take along. I asked Professor Russel whether 

he would give permission, because they seemed to 
711 warrant further examination, but Professor Russel 

stated, ‘‘They are dated before September, 1939, 
and I will not consent.’’ 

I did not take those files. 

Then I took that stack one and one half feet high and 
I returned to Amsterdam together with Mr. Brandhof in 
the automobile of Miss Ruijgrok. 

Q In these files that you examined, or in the docu- 
ments which you pulled out of the files, did you find any 
correspondence between von der Heydt’s Bank and the 
Thyssen Bank? A No. In those files, no, I found 
some four pages—to be accurate I found some four pages 
of correspondence between von der Heydt’s Bank and 
Thyssen Bank, four pages, but the correspondence be- 
tween von der Heydt’s Bank and Thyssen Bank was not 
there. 

Q It is true then, according to your previous testi- 
mony that the latest correspondence you had seen be- 
tween von der Heydt’s Bank and the August Thyssen 
Bank was up to the year 1936? A Up to the year 1938. 
That was one of the matters that Professor Russel did 
not wish me to have. There was a folder, Thyssen Bank 
correspondence 1936 to 1938 and I ffiust left it there. I 
had only seen correspondence fom 1930 to 1938. 

Q In other words the first time when you went 
712 to Professor Russel you saw the folder from 1930 
to 1936? A That is correct. 

Q And on this occasion was it that you saw the folder 
from 1936 to 1938? A That is correct. 
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Q After this visit to Mrs. Huyer’s house, Mr. Charig, 
did you have any further correspondence with Professor 
Russel? A Well, yes. On the following day, on April 
10th, I sent a letter to Professor Russel, and in that 
letter I itemized for Professor Russel the items that I 
still found to be missing. 

MR. BAUM: I ask to have marked as Defendants’ 
Exhibit No. 51 a letter from Mr. Charig to Professor 
Russel dated April 10, saa 

THE WITNESS: I may say that the items I found 
to be missing had somewhat increased now. 

It must be understood that while I had conver- 
713  sations with Professor Russel, in the interim pe- 
riod I was at Mr. Brandhof’s office, and I con- 
tinued the examination of the papers and the books, and 
by examining the papers and the books additional’ items 
were found to be missing, and therefore this letter of 
April 10th that I directed to Professor Russel includes 
some of the items I found missing that were not con- 
tained in my letter of April 6th where I had listed some 
other items that I found to be missing. 
BY MR. BAUM: 

Q I show you Defendants’ Exhibit No. 51 and ask 
you to tell me what it is. A This is a carbon copy of 
my letter to Professor Russel of April 10th. It:is an 
accurate carbon copy, word for word, and letter for 
letter. | 

Q Before the recess, Mr. Charig, we were discussing 
a letter from you to Professor Russel dated April 10, 

1956, which you identified. Did you receive any 
714 reply to that letter? A Professor Russel sent a 

letter in reply, but that letter I received several 
days after I returned to Munich. Professor Russel’s let- 
ter in reply was dated April 11, 1956. | 

Q What date did you leave Amsterdam? A left 
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Amsterdam in the evening of April 11. Before I left I 
telephoned Professor Russel and arranged for a meeting 
in the afternoon of April 11, at which time I was to 
return all of the books and records that had been deliv- 
ered to me in Holland, I was to return all of those to 
Professor Russel, and in the event Professor Russel had 
any additional books or records for examination I would 
remain in Amsterdam to examine them, and in the event 
he had not or could not tell me when he would have 
them I would return to Munich. 
* * % s 

Q I show you Defendants’ Exhibit No. 52, Mr. Charig, 
and ask you whether that is the original of the letter 
which you received from Professor Russel? A Yes, this 
is the original. 


715 Q Now Mr. Charig, I direct your attention to 
the first paragraph on the second page of this let- 


ter in which Professor Russel states: 

‘*You and Mr. Brandhof have inspected all cupboards 
and cabinets in the office of the Internationale Kunst- 
vereeniging.”’ 

Does that statement accord with your recollection of 
the facts, Mr. Charig? A No, sir. Mr. Brandhof and 
I examined and inspected the six file cabinets and the tall 
steel cupboard. 

There were other pieces of furniture in the room, such 
as desks. There was this built-in deep closet somewhere 
in the corner of the room, and of course, the house has 
a number of other rooms. It has an upstairs; it has a 
downstairs, and I did not examine anything except the 
six file cabinets and the tall steel cupboard. 

Q You have testified that you were in the office, or 
the room called the office, and the living room. A Yes, 
sir. 

Q Were you in any other rooms of Mrs. Huy- 
716 ~=er’s house at any time? A No, not in any other 
room except the hall, entering and leaving. 
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Q I notice in the next paragraph, namely, the next 
to the last paragraph of the letter, Professor Russel 
states: 

‘‘Nevertheless I will again on one of the following 
days search very exactly in these cupboards and cabinets 
at Zandvoort and forward you any possible doeument 
which I still might find, although 2 few letters which I 
might find cannot have any influence on the case. es 

Did you receive any further communication from Pro- 
fessor Russel after the receipt of this letter, Defendants’ 
Exhibit No. 52? A Yes, I did. I did receive two let- 
ters dated April 17th from Professor Russel, but as I 
said before, before I received this letter of April 11 
from Professor Russel I had another contact with him 
when I went to the office returning all the books and 
papers that had been delivered to me for the examina- 
tion, and when we had some conversation a few: hours 
before my departure from Amsterdam. 

At that time Professor Russel expressed tates that 
Mrs. Huyer had not found the books and papers that 
Mr. Brandhof and I had found on April 9th, and then I 

repeated that I was prepared to stay in Amster- 
717 ~=dam if I would have an opportunity to examine 

more books and records, and he could not give any 
estimate or any promise that there would be more—he 
did not give me any promise—and then we talked a little 
bit about the nature of these missing items. 

I stated to Professor Russel as to these various items 
that there are records available dated earlier; there are 
records available dated later; but the same nature of 
records that are missing seem to be missing right out 
of the middle somewhere; that therefore I cannot under- 
stand why all the records should be there and should be 
complete and the later records should be complete, and 
these matters are missing right out of the middle; that 
all journals should be there; that one journal the v. M. 
Journal should be there; that the nostro and vostro 
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books should exist commencing May 1940 but should not 
exist immediately prior thereto; and as to the minute 
book, the minute books, I told him that the corporation 
must have minute books, and the Kunstvereeniging was 
still in existence and why should such a minute book be 
missing? 

But Professor Russel stated that no judge can order 
the production of documents which do not exist. That he 
cannot give me anything further. 

He complained again that this whole matter should 
have been arranged for differently; that he is very dis- 

pleased with Mr. von der Heydt and with Dr. Gut- 
718 stein whom he has called upon for help and assist- 

ance in the past, but there he was, Professor Rus- 
sel, in Holland, the whole thing in his lap. 

He also said he had complained to Mr. von der Heydt 
about Mrs. Huyer not having found these records which 
Mr. Brandhof and I had found. : 

That is about all that was discussed. 

Q You said a moment ago you received two letters 
from Professor Russel dated April 17th. 

I show you a photostat of a document which has been 
marked Defendant’s Exhibit No. 44 and ask you if that 
is one of the letters which you received. A This is a 
true and accurate photostatic copy of the typed letter of 
Professor Russel dated April 17, 1956. 

* ? s * 


Q I now show you Defendants’ Exhibit No. 53 and 
ask you whether that is the second letter or other letter 
you received on April 17th? A This is the original of 
the hand written letter that Professor Russel sent to me 

dated April 17, 1956. 
719 Q Now, Mr. Charig, you also testified yester- 
day that at this time you had some telephone con- 
versations with Professor Russel, and you translated for 
Mr. Alk your notes of those telephone conversations. T 
don’t think we need repeat them here. 
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After these letters and phone calls did Professor Rus- 
sel come to Munich in April 1956? A Yes. He came 
to Munich on April 20, 1956, accompanied by Miss Ruij- 
grok, and he brought ae suitcases containing books and 
papers and notes and correspondence. 

Q And how were those papers brought to yout A 
These two suitcases were placed in the automobile in 
which I drove Professor Russel and Miss Ruijgrok from 
the airport to our office. They were carried upstairs. 
They were placed on the desk in my office. They were 
then opened by Professor Russel and he then turned 
them over to me. 

Q Where is your office in Munich, Mr. Charig? | A It 
is in the American Consulate-General, 

Q Did you examine the papers which were 
720 ~=brought to you? A “Yes, I did. 

Q Mr. Charig, I ask you to look at Defendants” 
Exhibit No. 51 in which on the second page you list some 
documents which were missing—or according to you were 
missing—on April 10th, the date of that letter. 

Would you please state to the Court whether any of 
the documents contained in that list were produced by 
Professor Russel on April 20, 19567 A Yes, some of 
these items that I listed as missing in the letter of April 
10th were produced on April 20th by Professor Russel. 

Q Will you identify them, please? A Yes, sir. Cor- 
respondence with von Stohrer and Mr. von Stumm was 
produced. 

My letter says ‘‘All correspondence with August Thys- 
sen Bank, Berlin, except for four pages.’ 

Four folders of correspondence with August Thyssen 
Bank, Berlin, were brought by Professor Russel. | 

Cor respondence with the Twentsche Bank. A sa of 
that was produced. | 

The minute books of the corporations were produced. 

If I may interject, in the minute book under the cover 
there was a letter, the original, a letter from Mrs. Huyer 
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to Professor Russel, dated December 20, 1955, in which 
Mrs. Huyer writes in substance, I herewith for- 
721 ward to you the minute books of von der Heydt’s 
bank and Kunstvereeniging, yet I had been asking 
for this minute book, or these minute books, on April 
3rd, on April 10th, and on April 9th, 1956. I did not 
receive it until April 20th. 

Q Just a moment. I show you Defendants’ Exhibit 
No. 45 and ask you whether that is the letter to which 
you are now referring. A This is a true and accurate 
photostatic copy of Mrs. Huyer’s letter to Professor 
Russel of December 20, 1955. 

Q Will you proceed, please, Mr. Charig? A Also 
produced from the items listed in my previous letter as 
missing was a batch of letters from Mr. von der Heydt, 
Ascona, Switzerland, to Mr. Huyer, in Holland, contain- 
ing approximately 50 or 55 letters dated at various dates 
in the vear 1940, 1941, 1942, 1943, and 1944. And there- 
fore, of the 68-odd letters of Mr. von der Heydt to Mr. 
Huyer that I found to be missing, approximately 50 or 55 
were produced in one batch by Mr. Russel—by Professor 
Russel—on April 20th. 

Q What do you mean by ‘‘in one batch?” A Well, 
they were all together with a covering piece of paper 
around the middle of the batch. 

And there was also a folder of letters from Mr. von 
der Heydt to Mr. Huyer, all of those letters in the folder 

dated 1945. 
722 So where I listed in the letter that all letters of 
Mr. von der Heydt for 1945 except one were miss- 
ing previously, the 1945 letters were now complete. 
They were delivered in a folder. 

Q Going back a moment to the correspondence with 
the August Thyssen Bank, what period did the corres- 
pondence which was now delivered to you in your office 
cover? A The period covered was September 1, 1939, 
running through 1939, 1940, right up into 1943, and after 


£ 


ay 


- 
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1944, but there was a very, very great thinning out of 
papers in 1943 and 1944. The bulk was 1939, 1940, 1941, 
and 1942, 1943 and 1944, just a few pages, maybe 30. 

Q Did Professor Russel produce any documents 
which you had not named in this letter? A Yes. In 
fact the bulk of the documents that he brought to 
Munich on April 20th were documents that I had not 
specifically listed as missing and that I had not listed 
because I did not know they existed. 

The items that I listed as missing in my Letter are 
items which exist or which were referred to in the books 
and records that I had examined in Holland. , 

The bulk of the letters and books that Professor Rus- 
sel brought to Munich on April 20th had not been 
specifically referred to in any material that I had pre- 

viously examined in Holland. 
723 Q What kind of letters were these that you 
describe as the bulk? A _ As to the letters, fold- 
ers of correspondence with some clients where I already 
had seen some correspondence, I did not know there 
was more. 

Acknowledgment by big customers that their accounts, 
statement of account, sent to them were aes to be 
correct. 

Some loose leaves listing dividends on shares of stock, 
or interest on bonds, collected on behalf of clients, and 
accounts pertaining thereto. 

There was a book listing month by month ses cer- 
tain shares of stock or certain bonds would become due 
for dividend payments or payment of interest. — 

4 e * * 


There are a number of other miscellaneous matters; 
some correspondence between Mr. Huyer and Professor 
Russel about some routine taxes payable, and some cor- 
respondence pertaining to the purchase of some horses 
and the breeding of horses, and a little book containing 





T40 A 


accounts kept for Mr. von Stohler, Senior, and von 
724 Stohrer, Junior, a separate small book. 
There were a number of miscellaneous items 
which do not come to mind this minute. 
* * we & 

I may add that the other items which I had pre- 
viously listed as missing still remained missing except 
for those which I just stated were delivered by Professor 
Russel. 

+ * * e 

Q Mr. Charig, have you ever received the deposit 
book? Has it ever been shown to you? A No. The 
deposit book was never shown to me. 

Q And how do you know there was a deposit book? 
A Because in some of the correspondence dealing with 
purchase and sale of securities, correspondence with other 
banks and with bank clients, and in some small book 
only going as far as 1940, March, 1940, pertaining to 
purchase and sale of securities, you will again and again 
find a small square stamp which will say ‘‘Entered in 
the Deposit Book,’’ but no deposit book was found. 

e & s e 


725 Q Mr. Charig, yesterday when Mr. Alk was 
questioning you you were shown this sheet which 
has been marked Defendants’ Exhibit No. 54. Will you 
please state what it is? A This is an enlarged photo- 
stat copy of one page, namely, page 53, of the current 
account book of von der Heydt’s Bank, year 1939. 

It is one page of the account with J. Henry Schroder 
and Company, London, and it is an account marked 
Ponden, which means an account in English pounds ster- 
ling. Ponden is a Dutch word for pounds. 

Q Are there any items on that page, Mr. Charig, 
which are not in English pounds? A No. The account 
is an English pound account, and all items shown here 
would be with reference to English pounds. 

Q Mr. Charig, yesterday you explained to His Honor 
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that there were certain references marked V. M. on that 
page. There are also some references marked D 
726 are there not? A Yes, sir. 
Q With a number after them? A Yes, sir. 

Q Were you able to determine from the books of von 
der Heydt’s Bank what those D references were? A 
Yes. The D reference refers to the Devizen book, 
“‘D-e-v-i-z-e-n B-o-e-k’’—the foreign exchange journal, 
and I did in fact open up the Devizen Boek. | 

Where the reference said D-4, I would open up to 
the Devizen Journal, to the foreign exchange journal, 
page 4, and I would find that the reference in the cur- 
rent account book in fact refers to page 4 of the foreign 
exchange journal, and that in that journal you would find 
a corresponding entry. 

This page only shows references to D, the Devizen 
Journal, and V. M., this missing journal. : 

There is also on another page in the account book 
where you find references to a K journal. That is the 
cash book. The Dutch word Kasboek. And there is 
also a journal G, ‘‘Giro’’ referring to transfers ‘and re- 
mittances not carried in cash but by check or other ways 
where payment is made other than by cash. | 

Q That is a form of European checking account, is 
it not? A That is a form of European “checking ac- 
count. 

And on each and every page of the eurkent ac- 

727 count book you will find in this narrow column 

right to the far right of the date of the trans- 

action, you will find the column of these references to 
the so-called journals. | 

We checked as to each and every journal. ‘All the 


journals were there except the V. M. 
* & cd e 


Q When you say ‘‘We’’ who are you referting to, 
Mr. Charig? A ‘*‘We” is Mr. Brandhof, the Dutch ac- 
countant, the certified accountant, and I. ! 
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Q Did you ask Mr. Brandhof what V. M. might 
stand for? A Yes. 

Q Did he tell you? 

MR. MOSKOVITZ: I object to the question. 

MR. BAUM: I haven’t asked what he told him yet. 

MR. MOSKOVITZ: I object to any conversation be- 
tween Mr. Brandhof and himself. Mr. Brandhof is his 
employee. 

THE COURT: He only wants to know if he told him. 

THE WITNESS: Yes, he told me. 

728 BY MR. BAUM: 

Q Now, Mr. Charig, in your letter of April 
10th, Defendants’ Exhibit No. 51, you mentioned re- 
ceipts and vouchers supporting the cash book for 1939 
and 1940. How were you able to determine that those 
were missing? A Well, the same papers were available 
and delivered to me for the years 1941, 1942, 1943, and 
1944, 

Q You also mentioned nostro and vostro books up to 
May, 1940. How were you able to determine that those 
were missing? A Well, the nostro book and the vostro 
book beginning May, 1940, were delivered. 

Q You also mentioned originally that there were 68 
letters from Mr. von der Heydt to Mr. Huyer between 
1940 and 1945 missing, of which some 50 or 55 were 
later produced. How were you able to determine that 
there were 68 in the first place? A Because whenever 
Baron von der Heydt would write to Mr. Huyer in Hol- 
land he would give to each and every one of his letters 
a@ number. 

These numbers would start with one and each succeed- 
ing letter would have the next higher number. It would 
run up to 100, in some instances, 110 or 120, and then 
Baron von der Heydt would again start with No. 1. 

So that you have series of letters from Baron 
729 von der Heydt to Mr. Huyer numbered from 1 up 

to 100 or a little higher, and then again starting 
at No. 1. 
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Also the letters that Mr. Huyer wrote to Mr: von der 
Heydt were numbered. Mr. Huyer had his letters num- 
bered also beginning No. 1, and running up to! approxi- 
mately 100, and then starting again his next series with 
No. 1. | 

So you could determine which numbers were: “missing. 

Q Now, I notice in your letter you say 

‘All letters or copies of letters from Mr. Huyer to 
Baron von der Heydt between October 1940 and August 
1944.”’ 

Were any such letters delivered to you in Munich? 
A No. There were no letters. There still are no letters 
that Mr. Huyer wrote to Mr. von der Heydt, ' between 
October 1940 and August 1944. 

Q You have never been shown those letters on any 
one of the occasions? A No. 

Q And was there any correspondence betiesen Mr. 
von der Heydt and Mr. Huyer for the period from Sep- 
tember 1, 1939, and June 7, 1940, produced? A No, 
there was not. The letters between September | 4 1939, 
and May or even June, 1940, are missing. 

I must add that I happened to find two Leia dated 

April 1940. They were filed in a file pertaining to 
730 something a little different, and they nanienes to 
be there. 

So I must say that with the exception of vt letters, 
all of the correspondence between September 1989 and 
May or even June 1940 is missing. 

Q Mr. Charig, did Professor Russel ever aha you a 
folder of correspondence between himself and Mr. von 
der Heydt? A No, he did not. 

Q Has Professor Russel sent you, delivered ito you, 
or shown to you any documents since April 20, 1956? 
A No, not at Be 


731 Q Mr. on will you look at Defdndants’ 
Exhibit No. 54 and tell me in which language the 
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entries appearing on that page are written, and how you 
can tell? A The entries in this page are in the German 
language. 

Looking at some of these entries I find in the left-hand 
column the letters Verg. That is the abbreviation for 
Vergutung. That is German and means Payment Remit- 
tance. 

Going down further I find Vergutung several times. 

The last entry in the left hand column reads Zinsen. 
That is a German word and means Interest. 

In the right hand column there is again the word 
Vergutung abbreviated. 

In the middle of the page is Versich, and that is the ab- 

breviation of Versicherung. That is a German 
732 word meaning Insurance. 

The third to the last entry on the right hand 
column reads Telegrammspesen. That is a German word 
for Telegraphic Expense. 

The next to the last item again Zinsen, meaning in- 
terest; and the very last item Porti and another word 
Spesen, Postage Expense. 

& * 


CROSS EXAMINATION 


BY MR. MOSKOVITZ: 

Q Mr. Charig, did you see the originals from which 
this was taken? A Yes, I did. 

Q This on the top says ‘‘J. Henry Schroder and Com- 
pany, London.’’ Do you know what that is? A J. 
Henry Schroder and Company, London, is a banking firm 
in London, England, to the best of my knowledge. 

Q That is an English firm, is it not? A It is to the 
best of my knowledge an English firm in London, an 
English bank in London. 

Q Affiliated with J. Henry Schroder of New York, is 
it not? A Well, sir, pardon me, I do not know of my 

own knowledge. Quite conceivably, yes. 
733 Q Well, you were interested in this page, were 
you not? A Yes, sir. 
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Q Didn’t you bother to find out whose somout they 
were talking about when you had this. photostat made? 
A J. Henry Schroder, London, a banking firm, was the 
information that I found quite sufficient. The affiliation 
with the New York firm I did not look into. 

Q Isn’t this a page showing what the account of this 
London firm is? A Yes, I should say the account which 
von der Heydt’s Bank maintains with the London bank, 
or in reverse, the account of the London Bank in the 
books of the von der Heydt’s Bank, that is correct. 

Q Well, which is it, Mr. Charig? Do you ,want to 
look at it again? (Handing Defendants’ Exhibit No. 54 
to the witness.) A On the right hand side you would 
have the listing of payments that were made out of this 
account, and on the left hand side you would have the 
entries showing payments made into that account, and I 
would say it is the account— 

THE COURT: Where did you get it? : 

THE WITNESS: In the books of—in the current ac- 
count book of von der Heydt’s Bank, Zandvoort. 

It is a page out of the current account! book of 
734 von der Heydt’s Bank in Zandvoort. | 
BY MR. MOSKOVITZ: | 

Q My question to you, so that you don’t iaarilen: 
stand me, is this an account which von der Heydt main- 
tained in London, or is this an account which the London 
firm maintained with von der Heydt? A It is an ac- 
count which von der Heydt’s Bank maintained with the 
London bank as it is reflected in von der Heydt’s cur- 
rent account book. 

Q So in other words, this sheet that we tiaies been 
talking about all morning, this is a statement of what 
von der Heydt’s Bank had in London. : 

Look at it again so that you will be sure (Handing 
Defendants’ Exhibit No. 54 to the witness). A von der 
Heydt’s Bank would make deposits with the Schroder and 
Company Bank, London, and make withdrawals from the 
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Schroder and Company Bank in London, and this is the 
account thereof. These are the bookkeeping entries as 
they appear in von der Heydt’s Bank, Zandvoort. 

Q Let’s see if we have this straight. 

This is a photostat page out of a book in von der 
Heydt’s Bank in Zandvoort? A That is correct. 

Q And it shows what they were doing in their ac- 

count in London, which was in England? A That 
735 is correct. 

Q That is all it is. Is there anything else? I 
don’t want to cut you short. A That’s what it is, the 
account that von der Heydt’s Bank, Zandvoort, main- 
tained with Schroder Bank of London and the— 

Q (Interposing) von der Heydt’s Bank maintained 
with that bank in London, right. 

This is a statement of what their account in London 
was doing, what they were putting into that account and 
taking out of that account. A This particular page in 
substance, yes. 

Q And this is the page that had all those D’s and V’s 
on it that you testified about earlier today, right? A 
Each and every page in von der Heydt’s— 

THE COURT: The answer is Yes? 

THE WITNESS: Yes, sir. 

e 


BY MR. MOSKOVITZ: 

Q Mr. Charig, I would like to go back with you to 
the meeting which you had with Professor Russel on 
April 6, I believe, 1956. A I had a telephone conversa- 

tion and I wrote a letter to him on April 6, 1956. 
736 Q To save you the time of asking you a lot of 

questions, you called at his office on, I think, April 
3rd? A Yes, I did. 

Q And at that time Miss Ruijgrok delivered to you 
certain books and records? A That is correct. 

Q And you took them away with you? A That is 
correct. I was requested to. I did. 
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Q As I recall your testimony, Professor Russel was 
not at his office at the time, is that correct? A He was 
not at his office. He was not in Amsterdam. | 

Q What was the next conversation you had with Pro- 
fessor Russel either by telephone or in person! A By 
telephone on the 6th of April, 1956. ! 

Q And will you state as well as you can remember 
what you said to him and what he said to you? A On 
that morning J called him to tell him that I found a very, 
very large part of the books and records and correspond- 
ence covered by Items 1, 2, and 3 of Judge! Tamm’s 
order to be missing. And I went into detail.’ I item- 
ized and specified and I asked him whether he could not 
obtain these books and records and turn them over to me, 
and I suggested that they must be in Mrs. Huyer’s house, 
and I suggested that perhaps Professor Russel and I 

could go to Mrs. Huyer’s house and I could assist, 
737 ~=or I would be willing to assist, in looking into these 

file cabinets to see whether the missing material 
is not there. 

Q In other words, that was your opening statement 
to him, is that correct? A Yes, sir. 

Q I just want to take this step by step. 

What else did you say to him before he answered to 
you, if you can remember? A I recalled that earlier in 
May, 1955, I had seen six filing cabinets and the steel 
cupboard, and other pieces of furniture, and that with 
reference to those Mr. Jan Huyer and Mrs. Huyer had 
told me it’s all here, that’s where they are, and that the 
amount of books and the four folders of papers and cor- 
respondence turned over at Professor Russel’s office is 
physically so small that it is much, much smaller than 
the contents of these file cabinets. I asked him to obtain 
the missing papers, folders, files. 

Q What did he say to that? A He said he i not 
want to make an arrangement or appointment with me to 
go there, that would be much like a search, but he would 
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contact Mrs. Huyer; he could communicate with her, and 

that he would get from her a statement that she has 

turned over all the matters covered by the court order. 

Q And then what did you reply to that? A 

738 Well, he is the one who said that he would contact 
her and he would let me know. 

Q And that was the end of that conversation? A 
That was in substance the end. I don’t recall anything 
else about that conversation. And after the end of it I 
sent him the letter of April 6th. 

Q Have you stated as best you can remember every- 
thing that Professor Russel said to you? A To the 
very best of my recollection, yes, I have. 

Q Have you stated now everything that you said to 
him as near you can remember? A Yes, sir, I have. 

Q You then wrote, as you say, the two letters— A 
[ wrote one letter. 

Q —one letter dated April 6, 1956, which is Defend- 
ants’ Exhibit No. 50, and he answered by letter on the 
same date, April 6th, which is Defendants’ Exhibit No. 
43. A Yes, sir. 

Q There are the two letters, are they not? A That 
is correct. 

Q What was the next conversation or meeting that 
you had with Professor Russel? A The next conversa- 
tion was on the following morning. That would be the 
morning of April 7th. 

I called Professor Russel’s office at approxi- 

739 mately 9:45 in the morning for the purpose of 

setting up an appointment to go to Mrs. Huyer’s 

house because Professor Russel in his letter had said 

that Mrs. Huyer is willing to let you inspect the seven 
letter files, as he called it. 

At that time I was told Professor Russel is in the 
ofice— 

Q Just a minute, all we want now— A I had no 
conversation with him, just with the office. 
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Q Oh, you didn’t talk to Professor Russel that morn- 
ing? A Yes, sir. I called back approximately an hour 
and a half later on the morning of the 7th, and that’s 
when Professor Russel talked with me, and on that 
occasion the arrangement was made to go— 

Q Just a minute—what you said to him and what he 
said to you, just as best you can remember. I don’t ex- 
pect you to have a photographic memory. A Yes, sir. 
I told him in substance I had received his letter; I had 
noted he would permit me, or Mrs. Huyer would permit 
me, to come to her house and inspect these five file cabi- 
nets and the tall steel cabinet, and could we now make 
an appointment, the sooner the better, because there 
were further hearings in Washington on the question of 
the production and of the sufficiency of the a 

tion. 
740 Q What did he say to you about that? A 
Well, the only thing of significance that he said 
was, All right, on Monday morning at 10 o ‘clock we 
could meet at Mrs. Huyer’s house. 

Q That being the morning of the 9th of April? A 
That being the morning of the 9th of April. | 

Q You said the only thing of significance. What else 
did he say, if you can remember? A He did say that 
Mrs. Huyer assured him she has no more documents or 
books covered by the court order; that she had searched 
several times and there is no more. 

Q He said that? A Or words to that effect, yes, 
sir. 

Q And what did you say to that? A Let’s go and 
take a look, in essence. 

Q And what did he say to that? A Yes, on Monday 
morning, the 9th of April. 

Q Can you recall anything else that either he or you 
said which you have not already told us? A I don’t 
recall anything else about that particular conversation. 

Q Did you have any further conversation with him 
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between that conversation of the 7th of April and the time 
when you met him at the house of Mrs. Huyer on April 
9th? A No, sir, I don’t recall any further con- 
741 + versation before we met at Mrs. Huyer’s house. 
Q I believe you testified that you arrived at 
Mrs. Huyer’s house on the morning of April 9th with 
Mr. Brandhof accompanying you, is that correct? A 
That is right. 

Q And Professor Russel and Miss Ruijgrok, who is 
his partner, were seated in the living room? A That is 
right. 

Q In relation to the entrance hall where is the living 
room that we are speaking of? A When you enter the 
house the hall is on the right hand side of the house; 
the living room is immediately on the left side to the 
left of the hall, and the office is at the rear end of the 
building, at the end of the hall. 

Q So you went in the hall, into the living room, cor- 
rect? A No, sir. I went into the office. 

Q Directly? A Yes, sir. 

Q Didn’t you first meet with Professor Russel in the 
living room and go in with him, together? A No, sir. 
He entered the office a few minutes later. 

Q You walked into the office— A Into the house, 

down the hall, and I was ushered into the office— 
742 Mr. Brandhof and I were ushered into the office by 
Mrs. Huyer. 

Q And Professor Russel and Miss Ruijgrok entered 
the office, what we call the office, shortly thereafter? A 
That is correct. 

Q The office is really part of the house; it is not 
something added to the house? A Oh, no, it is one 
room in the house. 

Q Will you tell us as much as you can remember of 
what was said by you, what was said by Professor Rus- 
sel, or anybody else in that room during that meeting, 
as well as you can remember? A Well, I have de- 
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scribed the occurrence in detail on direct examination. 
I will again tell you. 

Q I would like to have it in sequence, how the con- 
versation went, and then what you did, and so on. A 
Mr. Brandhof and I were standing in the office. The 
door opened and Professor Russel and Miss Ruijgrok 
entered, and Professor Russel of course first said Good 
Morning; we greeted each other, and then he told me, 
‘“‘This is the first time I am entering this office. You 
have been in this room before, but I am here for the 
first time.’’ 

Q Go on. A Thereupon Professor ol Mrs. 
Huyer and Miss Ruijgrok would sit down at the table 

which is in the center of this office, and Professor 
743 Russel would say, ‘‘Well, Mr. Charig, these are 
the file cabinets, go ahead, you may look.” | 

And Mr. Brandhof and J—I must say I hesitated a 
little bit because I said, ‘‘I thought I was just to assist,’’ 
and he said, ‘‘No, no, you may look all by yourselts go 
ahead.” 

And then Mr. Brandhof and I looked thrown these 
six file cabinets in the manner that I would take one 
cabinet and Mr. Brandhof would take one a few cabinets 
removed so that we don’t get in each other’s way, and 
would look through all of them, and in the course of 
looking through I did ask occasionally, Well, what did 
this particular file refer to, but while we searched no 
conversation of any significance took place, except a few 
occasional questions whether that has a second part to it, 
or what the meaning of that particular file or the mean- 
ing of these particular files were, etc. 

Q And did they answer you? A Well, sir, they an- 
swered, but the answering frequently was from Mrs. 
Huyer, “I don’t know,’’ and from Professor Russel, ‘‘I 
told you I am here for the first time,’’ but they did not 
refuse to answer, but the answer was frequently not at 
all informative or enlightening. 
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Q I am not asking you for your judgment; I merely 
want to know what they said. 

They said frequently ‘‘I don’t know’’—or what 
744 else, if anything? A Toward the end of the 

* search, when I noted that there is only a part of 
the items that we were talking about and that I said I 
found missing, where some of the others were, Mrs. 
Huyer would say, or Professor Russel would say, ‘‘Well, 
maybe the Germans destroyed them’’ or ‘‘Maybe they 
were blown up in the house which you know was leveled 
when all of Zandvoort, a section of all of Zandvoort was 
leveled, one of the houses, but nothing definite. 

Q Is that the substance of the conversation that took 
place in that room? A Yes, sir. 

Q And then as I recall you testified— A Yes, sir; 
I must say a young employee came in, I mean domestic 
help, and brought in a cup of coffee, and a few words 
were exchanged, but nothing— 

Q In other words, it wasn’t unpleasant? A No, sir, 
it was not unpleasant. I must say that all the courtesies 
have been observed on that occasion and on other occa- 
sions. 

Q And then as I recall your testimony you took these 
enormous piles of papers and folders which you had 
pulled out of these cabinets and then you went to the 
living room with them? A Yes. Mr. Brandhof and I 

gathered these three or four stacks, each stack 
745 about a foot and a half high and carried them next 
door to the living room. 

Q And then as I recall your testimony you selected 
a certain number of those to take with you? A That is 
right. We, as it were, sifted the piles; I should say we 
pulled from these piles that we had on the floor the 
n aterial that was dated between September 1939 and De- 
cember 31, 1954, because that is the time limit set forth 
by the court order, and is I also said as to some other 
matters, we Just returned those to Mrs. Huyer or turned 
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them back immediately because they had to do with fire in- 
surance or local help. 

Q I understand. And then after you sdlentad these 
files, which you said were how high? A About a foot 
and a half high; approximately one and a half feet high. 

Q About how many pages did all this make, have you 
any idea? A Yes, sir, it would ren into— : 

Q Thousands? "A Three or four thousand pages. 

Q That you took with you? A That I took "tees 
yes. 

Q So there must have been how many times more did 
you leave behind, three, four, five or six? A You mean 

in the six file cabinets? 
746 Q No, no. That you pulled out for farther 
examination, that you placed on the floor, and you 
said you piled up the table and when there was no room on 
the table you piled them on the floor; do you remember 
you testified that this morning? A Yes, sir, in the 
office. 

Q All I want is to get a rough idea of how miele you 
left on the floor and on the table in relation to what you 
took away to Mr Brandhof’s office. A Everything that 
was put on the floor we took into the living room and that 
constituted about three or four piles of about one foot or 
one and one quarter feet each and we took away about— 
we roughly took less than one half of the volume that I had 
pulled out of the file cabinets because a large amount— 

Q Please, I don’t want this to go on. All I asked 
was a rough idea. So you left behind anywhere from two 
to three or more times as much as you took with you? A 
No, slightly more than we took with us, maybe up to 50 
percent more. 

Q What was the next conversation you had with Pro- 
fessor Russel, or meeting? A As I said, on the fol- 
lowing day, the 10th of April, I sent Professor Russel 
a letter and I also had a telephone conversation for the 
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purpose of arranging for a meeting on April 11th 
747 where I wanted to return all the books and records 
that had been given to me, to Professor Russel. 

Q And did you meet with him? A I did meet with 
him in the afternoon of April 11th at his office. 

Q Before you met with him had you had this tele- 
phone conversation? A Yes, sir. 

Q Will you tell us what you said to him—I assume 
you cailed him? A Yes, I did. 

Q Will you tell us what you said to him and then what 
he said to you?) A That call was made for the purpose 
of arranging for an orderly return of the records, so that 
was actually the purpose. 

Q Was that all you talked about? A No, sir. I also 
again pointed out and referred to my letter that certain 
items were still missing, and I also stated, as I had stated 
in the letter, that the fact I went out there with Professor 
Russel should not be construed to mean that from now 
on I am responsible for finding the material; I am a 
stranger in that house, and that I still expected the miss- 
ing material to be delivered. 

And Professor Russel became a little impatient— 
748 not discourteous, but impatient—and he said, ‘“We 
cannot give you more than we have.’’ 

Q Is that about what he said, or did he say anything 
else? A Well, I must say he frequently and on that 
occasion again was expressing great, great displeasure 
and impatience with being stuck in Holland with this 
problem of production and not getting the cooperation 
that he should have from Switzerland. 

He said neither Baron von der Heydt or Doctor 
Gutstein have made themselves available for telephone 
conversations, for answering inquiries, and he is very 
mad, he is embarrassed that I found so many papers that 
had not been produced, but it isn’t his fault, and he 
expressed impatience. 

Q Did he say anything to you about why he thought 
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he wasn’t getting any cooperation from Switzerland or 
anything like that, that you can recall? A Well, he did 
describe it to me as a situation where he is asking Baron 
von der Heydt for information, and Baron von der Heydt 
will say, ‘‘Well, go and ask Doctor Gutstein’’, and Dr. 
Gutstein is refusing to discuss matters with him, so that 
Professor Russel said he is very displeased at getting 
the run-around. 
On another occasion he even said if Dr. Gutstein 
749 were an attorney in The Netherlands he would have 
him disbarred, but that was not on the heen 
occasion. That was in April, 
ye * * ! 

Q In that conversation you were still in Amsterdam, 
were you not? A _ Yes, sir. 

Q Was anything said further by you or by Russel 
about looking further at that time? A Yes, sir. I 
said, ‘‘Professor Russel, can you produce or can you find 
or can you let me have the additional material which I 
say is missing, because if you can I will stay in Amster- 
dam, and if you cannot give it to me or if you cannot 
tell me when I shall have it I will return to Munich 
where I have other urgent matters to attend. We are a 
very small office with a lot of matters; this von der Heydt 
matter is one of many.’’ 

Q And what did he say in response to BALE | A He 
says, No, he has no more. 

Q Did you give him any suggestions as to what he 

ought to do? A Well, he—now as to this tele- 
750 phone conversation, no, I don’t recall giving him 
any suggestion of what else he ought to do. 

On the next afternoon when I returned the papers, we 
again talked about the same matter, along the same lines. 

Q That is on the 12th of April? A The telephone 
conversation was on the 10th. The next meeting, the 
meeting for the purpose of returning the papers, was 
on the afternoon of the 11th. 





756 A 


Q What happened at the meeting on the llth? A 
First of all, the books and records were returned, and 
Miss Ruijgrok, who was also present, together with Pro- 
fessor Russel, just as well as I was accompanied by Mr. 
Brandhof, and Miss Ruijgrok noted at the very bottom 
of the page two of the receipt which was signed on April 
3rd that I had returned the above-listed books and 
records. 

Q That only applied, did it not, to what you took 
on that first visit on April 3rd? A Yes, on April 3rd. 

Q Let’s get to the conversation. I am trying to make 
this as quick as possible, just what you said to them and 
what they said to you, just straight as you can recall it. 
A Professor Russel actually led off the conversation 
with telling me how distressed he was about Mrs. Huyer’s 
failure to find all these records, and that she had told 

him several times that she had looked and saw 
751 nothing, and that she had given him statements in 

writing to that effect, assurance that that was all 
there was covered by Judge Tamm’s order. That he had 
complained to Mr. von der Heydt about Mrs Huyer, I 
believe by letter he said, and he noted that I am rather 
persistent, and that he does not see how anything can 
have been overlooked, and that he now tells me as far as 
he knows that’s all that could be found, and that he does 
not understand my harping on a court order which wants 
certain things to be produced, and that he is going to write 
a letter to you, Mr. Moskovitz, giving you his view of how 
such a court order should be complied with, and he says, 
Well, as far as he is concerned he thinks he complied. 

And then in the same conversation his complaints about 
the lack of cooperation from Switzerland, and in the end 
he said well, he was going to go again to Mr. Huyer’s 
house one of these days and take another look. 

Q What did you say to him? Tell us everything you 
can remember of what you said to him. 

s * & e 
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A I said to Professor Russel that my assistance that 

[ rendered in going to Mrs. Huyer’s house should not be 

misconstrued; I do not know those premises; I am 
752 a stranger there. I assisted, but I am not re- 

sponsible for having found everything there; it is 
the plaintiff’s responsibility for producing. That the mat- 
ters that are missing all seemed to center about a certain 
time period of late 1939 and early 1940, which ‘is right 
out of the middle, and that if records prior to that time 
are available, and records after that time are available, 
[ would just like to see some evidence of what happened 
to this missing material right out of the middle: 

Q Did you make any suggestions to him as to what 
he ought to do, in the course of your conversation with 
him? A No, I believe that—I do not recall that I did. 
I believe that was taken care of by Professor Russel 
saying that he was going to take another look at Mrs. 
Huyer’s house. 

I may have said, but I am not certain, that he could 
get hold of some old bookkeeper, or something like that, 
but I am not certain about that. It is my recollection he 
said he would take another look. 

Q Have you recalled about everything vou told him 
about what he ought to do about the missing books and 
what his responsibilities were, ete. A Yes. On ‘the re- 
sponsibility I repeated and I reiterated as I had stated 
in the letter— 

° * 5 & ; 

753 Q What else can you recall you said in respect 

to what he ought to do or what his responsibil- 
ities were in order to get these records? A Well} sir, it 
isn’t I who suggested really anything beyond what he 
said; it was Russel who said that Mr. von der Heydt 
and Gutstein should have come to Holland or should still 
come to Holland. 

Q I know what Professor Russel said. I want to know 
what else, if anything, you said. I am not suggesting that 
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you did or did not say anything more; I am just asking 
you for your recollection. A Yes, sir; I cannot recall 
anything further. 

Q And the next conversation I think you had after 
that was a telephone call which you received from Pro- 
fessor Russel when you had returned to Munich? A 
That is correct. 

Q What was the date of that? A That was the 17th 
of April, the late afternoon of the 17th of April, 1956. 

Q I don’t want to prolong it. Is that the conversa- 
tion of which a transcript was marked in evidence yes- 
terday? A That is a series of three conversations of 
which the first one is on April 17, and the second and the 
third ones on the morning of April 18, and I also received 
two letters from Professor Russel dated April 17. 

* s * * 


755 Q Let’s go back if you will to the first time you 
met Mrs. Huyer. You had not met Professor Russel 
up to that time, is that correct? A No, sir. 
Q I believe you testified that on the 20th of May, 
1955— A That is correct. 
Q —you met Mrs. Huyer at her home. A That is 
correct. 
Q And I believe you said that you introduced yourself 
and told her who you were? A Oh, yes, sir. 
Q And you told her you were an employee of the 
Department of Justice? A Yes, sir. 
Q And that there was this lawsuit pending in the 
District of Columbia? A In the United States, yes. 
Q Had you made an appointment with her be- 
756 fore you saw her? A Yes, sir. In the morning 
of April 20th I made an appointment. In making 
the appointment I personally did not speak to her. The 
appointment was made on the telephone, in my presence, 
but I did not speak on the telephone. 
Q Who did? A An official of the Dutch Govern- 
ment, the so-called Beheers Institute, which is the counter- 
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part in Holland of the Office of Alien Property, and when 
I proceed to Holland I will pay a call on this office and 
tell them I am there and I am going to see someone, well, 
for an interview, and in this particular case I stated 
to the official I should like to have an interview with 
Mrs. Huyer. 

Q How long had you been in the office of the; 'Beheers 
Institute before he telephoned Mrs. Huyer A J ust a few 
minutes. 

Q Do you know the name of that official? A Yes, I 
do. 

Q Would you mind stating it? A I would not mind 
stating it. 

Q Well, please do? A Your Honor, may I consult 
with counsel for the defendants whether I am at liberty to 
reveal the names of officials with whom we are in contact? 

MR. BAUM: Go right ahead. | 
757 A Thank you. Yes, his name is Doctor van der 
Heijden. ! 
BY MR. MOSKOVITZ: 

Q Was he an official who was familiar with the exam- 
ination which the Dutch Government had made into the 
affairs of von der Heydt? 

A I must say that the name von der Heyat,. von der 
Heydt’s Bank, Kunstvereeniging and Mr. Huyer were 
known to this gentleman. But it is my recollection that 
he said he was not directly concerned with a case | involv- 
ing these firms or individuals. 

BY MR. MOSKOVITZ: : 

Q And you were present when he made a telephone 
call to Mrs. Huyer? A Yes, sir, I was. 

Q In what language did he speak? A He spoke in 
Dutch. 

Q Did you understand him or did you understand 
enough to know what he was saying? A He interrupted 
the conversation to tell me that Mr. Huyer is a a will 
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you care to see his widow, she is carrying on. 
758 And I said, I am sorry to hear that Mr. Huyer 

is dead. I would very much like to visit the suc- 
cessor, the widow. 

Q What else did he say that you could understand? 
A He did say and I did understand that ‘‘Mrs. Huyer, 
you understand that we—this Dutch Beheers Institute— 
are not in any way concerned with this case that Mr. 
Charig is concerned with, and I do not wish to exert 
any influence or pressure; just tell me whether you are 
willing to receive him.’’ 

Q How did he describe you, Mr. Charig? A As an 
employee, or attorney, perhaps, of the United States 
Department of Justice, Office of Alien Property, from 
Munich, Germany. 

Q And you were to see her the very same day? A 
Yes. 

Q And you went to see her the very same day, did 
you not? A Yes, sir in the afternoon. The appoint- 
ment was made approximately 11 or 11:30 o’clock in the 
morning, and I saw Mrs. Huyer approximately 3 o’clock 
in the afternoon. 

Q What prompted you to go to Holland in order to 
see either Mr. or Mrs. Huyer? A It is standard prac- 

tice in our office that whenever a case comes before 
759 the Washington Office, be it the Claims Section or 

be it the Litigation Section involving an admin- 
istrative claim or involving a lawsuit, and if the office 
is in need or desires further information which is avail- 
able in Germany, in Europe or in France, Holland, or 
perhaps in Italy, they will send a request asking the 
Munich office to obtain the information that it is to the 
extent available or feasible. 

Q I ask you the question again, What prompted you 
to want to call on Mr. or Mrs. Huyer? A A request 
from the Washington office which was conveyed to me by 
my Munich office chief, Colonel Lee. That was about 
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the first contact I had with this case. I may haye done 
an occasional—I think I had one interview prior to that 
with some gentleman somewhere in Germany. 
Q We will come to that aspect of the case later, but 
let’s just stick to Mr. and Mrs. Huyer. A I went for 
the purpose of seeing Mr. Huyer. ! 
Q You still are not answering my question. 
What prompted you, out of all the people in all of 
Europe, to want to see Mr. or Mrs. Huyer? A: I was 
instructed to do so, and the request for seeing the 
Huyers—Mr. Huyer—the request for seeing Mr.: Huyer 
to the very best of my knowledge had emanated from 
our Washington office, and the reason— | 
Q We don’t want to know the reason. May I 
760 summarize it for you? You were told to: go to 
see Mr. and Mrs. Huyer by your superior. A 

Mr. Huyer, by my superior, that is right. : 

Q You then went to see her in the afternoon? A 
Yes, sir. : 

Q Is that correct? A Yes, sir. ; 

Q Will you state to the best of your fescHiention what 
you said and what you did and what Mrs. Huyer said 
and what she did from the moment you entered the 
house. A She requested that I step in and ushered me 
into the office, the room in the rear of the building, and 
I took a little time explaining who I am, and what sort 
of office I was employed with. 

Q Didn’t she understand that? A Yes, she under- 
stood that, but nevertheless she wanted to know it again. 
She asked me whom I represent, whether I eyeenest 
Mr. von der Heydt’s interests. 

Q In other words, it wasn’t entirely clear to ne at 
all when Mr. van der Heijden spoke to her just exactly 
what your position in the case was? A It was entirely 
clear to her by which office I was employed; it was not 
entirely clear to her what function the office— 
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Q Didn’t she ask you whether you were em- 
761 ployed by Mr. von der Heydt? A No, sir. 

Q Are you sure? A I do not recall any such 
question by her—no, she didn’t ask me such a thing. 

Q Didn’t you just say about 30 seconds ago that 
she asked whether you represented von der Heydt’s in- 
terests? Sir? 

Q Did you just say that, please, or did I mis-hear 
you? A I believe there is something to that effect in 
the record. I believe I said something to that effect, and 
I will repeat that she knew precisely what office I was 
employed with but she didn’t know exactly whether I 
came there to get ready and give Mr. von der Heydt 
_ some money back or not; she didn’t know what my 
function was, and how could she know just knowing from 
which office I came? 

Q In other words, she didn’t know whether you were 
on Mr. von der Heydt’s interest or on the Government’s 
interest or against him or for him? She didn’t know. 
A Whether she knew or not, she asked me and I just 
stated where I stood and that there was a lawsuit. 

Q Iam not suggesting that you misrepresented your- 
self, Mr. Charig. All I am saying to you is, I suggest 

that when you came into that house and up to 
762 that moment Mrs. Huyer didn’t know whether you 

were representing Mr. von der Heydt’s interest or 
against him. Is that correct? 

THE COURT: I thought he said he identified him- 
self as an employee of the United States Department 
of Justice, Overseas Office, at Munich. 

MR. MOSKOVITZ: Yes, he did, but he also stated 
that Mrs. Huyer asked him when he came in whether 
he was representing Mr. von der Heydt’s interests. 

BY THE COURT: 

Q What did she ask you? A Sir, she asked me 
whether my function is friendly or inimical to Mr. Hu- 
yer, what I am driving at. 
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Q What did you say to her? A And I told her there 
is a lawsuit—there is a lawsuit, there is a contest, and 
Mr. von der Heydt has brought suit for return of those 
assets, and I come there on behalf of the United States 
Government to interview her and to look at books and 
records if she will let me, and see whether the allega- 
tions are correct or not, and get information, and if 
possible documents. 

BY MR. MOSKOVITZ: 

Q Is that all you said to her? A We were together 
almost an hour. 

Q I mean with respect to your status. A I also 

stated that I am stationed in Europe; I am 
763 not conducting the trial; I am a fact finder and 

I do not make decisions; I will not decide whether 
he gets it back or not. 

Q Did you say anything about trying to be helpflt 
A Oh, no sir. 

Q Will you state what else, what other conversa- 
tion, you had, what you said to her and what she said 
to you? A We talked about her husband’s death. She 
explained in some detail that he had undergone an op- 
eration surgically, and he died in January, 1955, and 
that she as the widow is still being paid by Mr. von 
der Heydt for carrying on these bookkeeping entries and 
keeping the books and looking after certain things, but 
that she is very happy she has a son who is in the bank- 
ing business, employed in Amsterdam, who understands 
about books and records because the son is a her 
along substantially. 

Q Did she tell you just what her functions were ‘since 
the death of her husband? A Well, yes, in Bereral 
terms. 

Q What did she say to you? A She stated that a 
number of objects of art, in fact collections, were: with 
various museums in Holland, and that it is necessary to 
check from time to time whether these art objects are 
still in hand and undamaged. 
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Q And whether they are insured? A Whether they 
764 are insured and whether premiums should be paid. 

That von der Heydt’s Bank, or later on, Kunst- 
vereeniging, owned several houses in the city of Wesel, 
Germany; that the Niederrheinische Bank, Wesel, is ad- 
ministering these houses and is forwarding to Holland 
some rental receipts, and then in turn she is sometimes 
called upon to correspond with reference to necessary 
repairs to these houses in Wesel is another thing; that 
some compensation is coming in regularly, or has been 
coming in until recently, from the Dutch Government on 
account of the destruction of some of von der Heydt’s 
property in Zandvoort which had been destroyed in 1943, 
along with some 800 or 900 other Zandvoort properties 
by the Germans who were building defenses there. 

Q Did she say all this to you? A I questioned her 
about the destruction of von der Heydt’s house and she 
described to me how three blocks deep houses had been 
leveled along the seashore in Zandvoort. 

Q This is all during that first meeting you had with 
her? A We talked for about an hour, yes, sir. 

Q Goon. A Then we talked about, or I questioned 
her about the relationship of her husband with Baron 
von der Heydt, and she told me he had been employed 

by Mr. von der Heydt after the death of his pred- 
765 ecessor, Mr. Holtheyer, in 1937, and that her hus- 

band has corresponded with Baron von der 
Heydt— 

So she told me that her husband had corresponded 
with Baron von der Heydt several times a week all 
during the years. 

And then I approached the subject of the books and 
records and correspondence, and she was rather reluctant. 

She said could I not return at a time when her son 
will be in the house? She would prefer to continue 
our conversation when her son was present, and he 
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would also show me the books, and she said, motioning 
around the office, ‘‘Yes, it is all full of books and records.”’ 
& * * * : 


Q So far this all has to do with Internationale Kunst- 
vereeniging that you were talking to her about. The 
bank had already been liquidated, hadn’t it? A von 
der Heydt’s Bank and Kunstvereeniging— 

Q I think you had better think back over your  teatic 
mony. What did she say to you about the business of 
the von der Heydt Bank, if anything? A Well, the von 
der Heydt’s Bank— 

Q Please listen to my question. What aia she 
766 say to you, if anything, about the business or her 
connection with the business of von der Heydt’ S 
Bank? A She said that her husband had been em- 
ployed by Mr. von der Heydt since about 1937 and had 
taken care of the matters of the von der Heydt’s Bank. 
He was an employee or bookkeeper of von der Hyde 
Bank and Kunstvereeniging. 

Of course at the time I talked to Mrs. Huyer in 1955 
she did state that the von der Heydt’s Bank had been 
liquidated many years ago. 

Q What did she tell you if anything about what she 
had to do herself with the von der Heydt’s Bank?; Just 
what she said to you or what you said to her about 
that subject, about what she had to do with the von 
der Heydt’s Bank. A I did not ask her with regard to 
what she currently has to do with von der Heydt’s Bank, 
because I knew that von der Heydt’s Bank was liqui- 
dated as of the end of 1942, but we talked about von 
der Heydt’s Bank to the extent that I asked her about 
the books and records, and she said they are there, and 
she said her husband had been employed with reference 
to von der Heydt’s Bank. 

Q I understand, so the answer is, as far as she wa 
concerned she had nothing to do with the business of 
von der Heydt’s Bank because it had been legless in 
1942, isn’t that correct? 
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767 BY THE COURT: 

Q Well, did she tell you that after her husband 
died that she stayed on von der Heydt’s Bank payroll 
and took his place before the bank was liquidated? A 
On Mr. von der Heydt’s payroll but with reference to 
Kunstvereeniging and looking after the art treasures and 
looking after the houses in Wesel, Germany, but she 
did not claim to have any current business or to be 
looking after any current business of von der Heydt’s 
Bank. There was no current business of von der Heydt’s 
Bank. 

Q What about between 1937 and—when did Huyer 
die? A 1955. 

Q Huyer died in 1955? A January, 1955. 

Q So that he had charge of the bank from 1937 to 
1942 when it was liquidated? A That is correct; he 
was employed there, yes. 

BY MR. MOSKOVITZ: 

Q As she described her duties to you, she had to 
look after some art treasures and see that they were 
in the proper place where they were supposed to be, 
and insured, and so on, and she received rents from the 
houses in Wesel which were still being administered by 

Internationale Kunstvereeniging; right? A Yes. 
768 Q And she collected some money from the 
Dutch Government? A That is correct. 
Q Is there anything else that she said she did? 
BY THE COURT: 

Q She had the books and records of the bank there, 
didn’t she? A She did, indeed, sir. 

MR. MOSKOVITZ: We are talking about business, 
Your Honor. 

THE WITNESS: Mr. Moskovitz asked about the cur- 
rent business which she explained she was taking care of. 
She also said she was corresponding with Mr. von der 
Heydt occasionally, reporting on what is going on. 
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BY MR. MOSKOVITZ: 

Q We are talking about what is going on anil what 
she is doing, and I have listed the three things, and His 
Honor has added, she had custody of the books, 

What else, Mr. Charig? Isn’t that about it? | 

* ® & ® 


769 THE WITNESS: I cannot recall at the mo- 
ment any other current duties over and above 
the ones I have listed. 

I can recall that she stated expressly that shia relies 
on the income—she relies on that income from Mr. von 
der Heydt to defray her hving expenses. 

2 * 
Q This conversation was in that room , which 
770 = you call an office, is that right? A That is haa 
sir. 

Q What else did you do and what else did you say 
and what did she do and what did she say? A She 
actually did go and open some drawers, and she even 
had one ledger type book which she let me see for about 
three seconds, or five seconds. It showed books of ac- 
count of von der Heydt’s Bank, but still she said, come 
back when my son is here. 

Q And is that all you did while you were in that 
room? A On that afternoon, yes, sir, that is in | sub- 
stance all. 

Q What did you see when you were in that wane A 
I observed the six filing cabinets, at the left hand side 
of the door or the entrance; the tall steel cabinet with 
the two doors on the right hand side. 

There is a desk on the right hand side. There is a 
desk on the far end of this room, and on the right: hand 
side to the far end there is a door flush with the wall. 

Q There was also a table in the middle, wasn’t there? 
A A table in the middle, quite correct. We were sit- 
ting at that table. | 
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Q And there was a door flush with the wall? A Yes, 
in the far end of the room. 
771 Q Did you look in any of the cabinets? A At 
that time? No, sir. I happened to see when she 
opened a drawer— 

Q Did she open the door that was in the wall, the 
built-in door? A I have seen that door in an open posi- 
tion. Now whether that was during my first meeting with 
Mrs. Huyer or on the following meeting when her son 
was present, I cannot now recall. 

Q You can’t recall whether you saw that at that time 
or not? A Whether at that particular time, no I can- 
not, but I have seen that door of the built-in closet 
open, and I have seén some object on the floor of that 
built-in closet, which was a strong box. 

Q It was a strong box? A Yes. 

Q And you sawit? A Yes, sir, I did, either on that 
day or the next evening. 

Q And didn’t you make a memorandum of what you 
saw in that room when you were at Mrs. Huyer’s house 
that first time? A Yes, sir, I made a memorandum, a 
rather detailed one, and I sent it through to Washing- 
ton, and I drew up an affidavit. 

* * e * 
772 Q Isn’t it a fact that the door was opened the 
very first day you were there? A That could be. 
Whether it was opened the first day or the second day 
I could not now state with certainty. 
* ® * * 
773 Q I ask you now, if I may refresh your recol- 
lection, isn’t it a fact that on the very first day 
that you saw Mrs. Huyer, the afternoon of May 20, 1955, 
you saw that closet door open, and you saw what was 
in that closet? A Hither the first day or the next 
evening I will say I saw the closet door open, and I saw 
a strong box on the bottom, but as to the contents— 


. 4 
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Q I didn’t say anything about the contents, You 
saw a strong box? A Yes. 

Q That door goes all the way down to the foo, does 
it not? A Yes, it is a built-in closet. | 

Q As Professor Russel testified, that door was all 
the way down to the very floor. A Yes, sir. | 

Q And when that door was open the strong 
774 box was plainly visible, was it not? A Yes, sir. 
Q To refresh your recollection, I read'to you 
one sentence— A I mean the strong box was visible. 

Q That the strong box was visible? A Yes, but in 
toto it was not visible. 

Q In your affidavit of June 16, 1955, you said, did 
you not: 

**T noticed six filing cabinets, two desks, one tall steel 
or metal cupboard, and one built-in closet on the floor 
of which stood a strong box.’”? A Yes, that is correct. 

Q Did you ask Mrs. Huyer questions about that strong 
box? This was May 20th 1955, in the afternoon? A 
Yes. Well, I asked her whether she has there—not 
with particuiar reference to the strong box—whether she 
has there in the office the books and records of von der 
Heydt’s Bank and Kunstvereeniging, and all the papers 
and documents. 

Q Isn’t it a fact you referred to the closet when you 
asked the questions? A _ I did not tell her where to look 
for them. 

Q Let me read a sentence from your affidavit. The 

next sentence following those I just read to you: 
775 ‘In answer to my questions with reference to 

these items of furniture and the closet, Mrs. Hu- 
yer stated that they contain the aforesaid books, records, 
papers, and correspondence.”’ 

A Yes, sir, precisely, with reference to the file cab- 
inets, desks— 

Q And the closet. A Yes, I didn’t exclude it by any 
means, that is right. 

Q Now that I have refreshed your recollection will 
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you tell us what the conversation was? A Excuse me, 
sir, with due respect you did not refresh my recollection; 
that was my testimony all along. 

Q You know this is the first time we have talked 
about this strong box since you have been on the witness 
stand. Don’t tell me I have not refreshed your recol- 
lection. Just answer my questions and don’t argue with 
me. 

Did you ask her questions about the contents of that 
closet, or didn’t you? A I asked her questions includ- 
ing that closet, whether these pieces of furniture and this 
closet contained the books and records, yes, sir. 

Q All right. And what did she say? A She says, 
well, yes, it is her belief but I should come back for 

further details when her son is there. 
776 Q And what else did she say? A She is a 
widow who suddenly finds herself called upon to 
continue these functions that her husband performed, and 
she is happy her son is helping her, and she finds it 
difficult. 

Q As a matter of fact, she said, did she not, that 
she doesn’t know very much about what is in those 
records? A That is correct. 

Q And that she had nothing to do with this until 
her husband died unexpectedly? Isn’t that the case? A 
That is the case generally, but not entirely. 

She had something to do with the things there before 
her husband died, but she did say, I am a widow; I 
don’t know very much about this; I find it very difficult, 
and my son is my great help. 

Q Did she open that strong box for you to look at? 
A I saw the strong box in an opened position, and I 
again believe it was the evening when the son and I 
were in the room. 

Q May I refresh your recollection and tell you that 
she opened that strong box the first time you were there 
on the afternoon of May 20, 1955? Would that help 
you? A It won't. 
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Q That doesn’t help you? A I repeat it might 
777 have been opened on the first day or on the sec- 
ond day; whether on the first or the second I saw 

it in an open position, I don’t know which. 

Q And didn’t she allow you to take a brief look, or 
a quick look, into some of these books that were: in that 
room? A She showed me herself at least one book for 
a few seconds. 

Q And where did she take it from? A From within 
the room. 

Q Well, naturally, but which part of the room! A 
She didn’t go outside— 

Q From one of the file cabinets? A I believe from 
that strong box. 

Q So that in your presence the very first day—A 
But I must say it is not clear; I do not know. | 

Q Actually, Mr. Charig, wasn’t the real purpose of 
your visit to find out whether there were records, and 
if so, what they were, and where they were? Wasn’t 
that the real purpose of your visit? A Yes, sir, to 
see whether there were records, and what they were, but 
also if permitted to look at the pertinent records. 

Q And weren’t you particularly interested to know 
approximately what there was so that you would be in 
@ position to inform your office in Munich, and in turn 
in Washington? 

Wasn’t that the purpose of your visit, among 

778 other things? A No, sir. The purpose was to 

inspect and examine the books, records, and cor- 

respondence if feasible and if permitted, and then part 

and parcel of that would be to make notes of what is 
there. 

When it developed that I could not examine these: hooks 
and records I took particular note of what was there. 

Q Is it not a fact that on May 20, 1955, Mrs. Huyer 
took several books—not one, but several books—of aver- 
age ledger size from the strong box on the floor of the 
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built-in closet, and permitted you to look into them 

briefly? Is that not a fact? A I would have thought 

it was in the presence of her son, but certainly this is— 
* 


779 Q Is it not a fact that you saw that out of 
this strong box there were books of account of 
the von der Heydt’s Bank? A Yes. 
* * gS e 


Yes, I testified she opened a book to me for a few 
seconds—several books. 
5 cy od s 

Q And they came from the strong box? A And I 
testified I saw the closet in the open condition, and I 
saw the strong box in an opened condition. 

Q And that she took several books out of that 
780 strong box in your presence, is that not a fact? 
A Yes, sir. 

Q All right, let’s not quibble about it. She told you 
to come back the following day, didn’t she? A That is 
correct. 

Q And you were shown into the living room adjacent 
to the office? A That is correct. 

Q Then will you state the conversation? A Yes. I 
asked whether now that her son is here I can be shown 
around and can be shown these books and records, and 
both the mother and the son told me that they are not 
sure these books and records are there, they are not 
so certain; the son doesn’t know very much about them 
either. 

And thereupon I stated, Well, should we then go in 
together and see for ourselves what is on hand. 

Q How old was this son in 1955? A The son was 
then approximately 26 years old; he may have been 25. 

s = s * 


781 Q Will you finish? A They also gave me ex- 
planations of why they do not want me to ex- 
amine these books and records, and they stated that 





T73 A 


these records are Mr. von der Heydt’s records; they are 
just keeping the custody on behalf of Mr. von der Heydt, 
and unless he, Mr. von der Heydt, expressly permits me 
to examine these books and records they could not per- 
mit me to do so. 

Q And then what happened? What else was said? 
A Then I offered that I would under those circumstances 
remain in the living room and not look around for the 
books and records, but requested that Mrs. Huyer or 
her son, should go next door and should look and: should 
then come back and tell me what he found to be there. 

And that Mrs. Huyer and her son agreed ‘to. 
782 And Mrs. Huyer’s son did go into the adjoin- 

ing office, and I remained in the living room with 
Mrs. Huyer for approximately 20 minutes, perhaps a 
little longer, and then Mrs. Huyer’s son returned: to the 
living room. 

And I might say you could—well, you could ies the 
rummaging around and slamming of drawers. 

After 20 or more minutes he did come back and he 
opened the door and he came in with the words “It j is all 
here.”’ 

And of course I asked him—his mother first asked 
him, ‘‘What is all here?’’ And he said, ‘‘ Well, all the 
books and records of von der Heydt’s Bank and Kunst- 
vereeniging. ” 

And his mother, as well as I, asked him some further 
questions as to what he meant by ‘It is all here, the 
books and records.’’ 

His mother then brought out, ‘‘It is all here wcities 
in the early ’20’s,’’ and I asked, ‘‘Well, does it include 
and cover the war years,’’ and the son said, “Yes, it is 
all here.’’ 

And thereupon I requested that I be permitted to go 
into the office, and without actually examining the books 
and records just view the office to see where those books 
and records were being kept, and I was permitted ito do 
So. 
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And I went into that office with young Mr. Huyer, and 
1 believe Mrs. Huyer also followed, and Mr. Huyer showed 
me around. 

He had a stack of books on one of the desks, the 

783 desk near to the door, and there would have been 

about eight or nine or ten of the heavy ledgers, 

heavy books, and perhaps five or six thinner ones, and 

I asked, ‘‘Are the accounts of the August Thyssen Bank 
also here?’’ 

And he took another look at some big book, which he 
actually let me also have a quick look at, and he said, 
‘‘Yes, these accounts are also here.” 

He pointed to these various file cabinets, steel cab- 
inets, the wall built-in closet and said, ‘‘Well they are 
all here.’’ 

Q Why didn’t you testify earlier today and yester- 
day about that built-in wall closet that you knew about 
since May 20, 1955? 

MR. BAUM: He did testify about the wall closet. 
He was asked about it by Mr. Alk yesterday afternoon 
in some detail. 

THE WITNESS: I believe in response to your ques- 
tions today I told you about the built-in closet, and I 

have a recollection having repeatedly stated about 
784 the door flush with the wall. 
BY MR. MOSKOVITZ: 

Q Yes, that is what you said, a door flush with the 
wall. Did you ever say anything about a strong box 
yesterday or this morning? A I went on record under 
oath with this affidavit telling about— 

Q I am talking about what you said yesterday on the 
witness stand, and this morning. 

THE COURT: I don’t know whether he was asked 
about the strong box, was he? 

MR. MOSKOVITZ: He was asked this morning ex- 
actly what he saw and what he did there, and he went 
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right down this affidavit up to a point, but no’ ‘mention 
was made about this strong box. 

THE COURT: When was this you say the strong box 
has never been mentioned? 

MR. MOSKOVITZ: Not by him. It was mentioned by 
Professor Russel. 

THE COURT: By him it has never been mentioned? 

MR. MOSKOVITZ: Not to my recollection. | 

MR. BAUM: If Your Honor please, when he was 
questioned about this closet he was questioned about the 
visit of April 9, 1956, and there is no contention that 

the strong box was open then. | 
785 Now they come along and say a year: earlier 
the strong box was opened, and he didn’t mention 
it. He is talking about two different things. 

MR. MOSKOVITZ: Oh, we are not. 

MR. BAUM: ‘This morning it was in response to my 
question, what conversation did you have? I aa know 
that a strong box is a conversation. 

THE WITNESS: On my visit to Mrs. Spent house 
on April 9, 1956, about which I was questioned this 
morning, the six file cabinets and the steel cabinet were 
open. The built-in closet was not open on ae 9, 1956, 
in my presence. 

BY MR. MOSKOVITZ: 

Q And did you ask to open that closet? A! ‘I did 
not. We went there pursuant to an agreement which 
was even reduced to an exchange of letters between 
Professor Russel and myself, and it was understood I 
am going there to assist Professor Russel in looking 
through several file cabinets, and that is what we did. 

Q Let me refresh your recollection now about what 
you told me just one hour ago about your conversation 
with Professor Russel. 

You called him and you said you wanted to \dok at 
six metal cabinets and a metal cupboard. 

THE COURT: A steel cupboard. 
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BY MR. MOSKOVITZ: 
Q And you suggested they might be in there. 
786 I asked you specifically what else, and you said 
that was all, and Professor Russel wrote back to 
you and said O.K. about the six cabinets and that steel 
cupboard; is that correct? 

Did you say anything to Professor Russel about that 
built-in closet? Did you ever say anything to him 
about it? 

MR. BAUM: How many questions is the witness re- 
quired to answer? 

THE COURT: Well, he wants to know if he said 
anything about the cupboard. A In preparing for go- 
ing to Mrs. Huyer’s house I did not make a demand for 
examining the closet. 

BY MR. MOSKOVITZ: 

Q Answer the question: Did you ever say to Pro- 
fessor Russel, What about that built-in closet—the one 
that you saw on May 20th open and saw that strong box 
on the floor? A Yes, I did. 

Q When? A On the same occasion when I said, But 
Professor Russel, this could not be all which you have 
on the table here, because I was in Mrs. Huyer’s house 
and I saw the file cabinets and the steel cupboard and 
the built-in closet. 

Q Is that your testimony now or was that your 
testimony one hour ago? A One hour ago? It is my 
testimony now. 

e e e e 

787 Q Do you have a memorandum of the conversa- 

tion in which you mentioned something to Profes- 
sor Russel about a built-in closet? Did you ever men- 
tion that in a memorandum? A In a memorandum? 
To my recollection, no, but I had several conversations 
with Professor Russel whom I first met on May 24, 1955, 
and with whom I had telephone conversations, and we 
had that deposition in Amsterdam in September, 1955. 
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I saw him on August 10th and 11th, 1955. I saw him 
in March and April, 1956, and one of my repeated argu- 
ments was, ‘‘But, Professor Russel, there were so many 
file cabinets and a steel cupboard and a built-in closet, 
and desks, and you gave me one stack of books and four 
folders. ’’ 

MR. MOSKOVITZ: I call upon the Goverment to 
produce the written record of the conversations between 
Professor Russel and the witness contemporaneously 
made in the regular course of his business. 

THE COURT: That is denied; don’t ask for it again. 
I indicated that once before, an0 I don’t want it re- 

peated. 
788 MR. MOSKOVITZ: If Your Honor please— 
THE COURT: You understand me, don’t you? 

MR. MOSKOVITZ: I do, Your Honor. 

THE COURT: Well, don’t carry it any further. 

When I make my rulings I expect them to be obeyed, 
and I don’t want any argument about it. 

I told you that is inadmissible, and I am not going to 
tell you again. 

Of course, I don’t understand why you don’t let them 
see it. 

MR. BAUM: If Your Honor please, this memoranda 
contain all sorts of things. 

THE COURT: He is only asking for one thing. I 
have sustained your position, but I do not understand 
why you don’t show it to him. 

MR. BAUM: That is what I am trying to tell you, 
Your Honor. 

THE COURT: I am only talking about this one + Pde 
he is asking about, the conversation between himself and 
Professur Russel. 

MR. BAUM: I don’t even know if I have it, | Your 
Honor. 


792 MR. BAUM: If Your Honor please, Your Hon- 
or stated yesterday at the conclusion of the pro- 
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ceedings that although you thought we were correct on 
legal grounds in refusing to give these memoranda to 
Mr. Moskovitz, that you did not understand why we did 
not show them to him. 

I have reviewed the matters with my superiors, and 
a few minutes before Your Honor came in this morning 
I delivered to Mr. Moskovitz the following documents, 
and I would like to list them for the record: 

(1) Excerpt of a memorandum—the excerpt being sev- 
eral pages—from Mr. Charig to Colonel Lee, May 31, 
1955. 

I would like to interpolate, the witness testified he sent 
these to Washingtoh, Colonel Lee is his chief, and the 


custom is that he attaches the transmitting memorandum. 
The original was sent to Washington. 
(2) A cable from Mr. Charig to Mr. Hill, to the De- 
partment in Washington, March 1, 1956. 
(3) Cable from Mr. Charig to Mr. Hill, March 2, 1956. 


(4) Typewritten notes of a telephone conversation be- 
tween Mr. Charig and Mr. Russel on March 29, 1956. 
(5) Handwritten notes of a conversation be- 
793 tween Mr. Charig and Mr. Russel, April 6, 1956. 
(6) A cable from Mr. Charig to Mr. Hill, 
April 6, 1956. 
(7) A handwritten note of a telephone call from Mr. 
Charig to Professor Russel’s office, April 7, 1956. 
(8) A cable from Mr. Charig to Mr. Hill, April 9, 
1956. 
(9) A memorandum from Mr. Charig to Mr. Hill, 
dated April 11, 1956. 
(10) An excerpt of a memorandum from Mr. Charig 
to Colonel Lee, April 12, 1956. 
Only the first and the last, Your Honor, are excerpted. 
All the rest are complete documents. 
And, if Your Honor please, I think at some point in 
these proceedings these documents should be marked in 


evidence. 
* 2 s = 
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794 Mr. Charig, you saw the minute book of the von 
der Hendt’s Bank, did you not? A a I did, 
on April 20, 1956. 
* a * s 
795 Q As a matter of fact, isn’t it a ute note- 
book about that big, about eight inches high, and 
about six inches wide, and about half an inch thick? A 
It is in the nature of a notebook, comparatively small, 
but about ten or twelve inches high and eight or ten 
inches wide. | 
*& & s * ! 
797 THE COURT: Do you want it measured? 
MR. MOSKOVITZ: Could we have it meas- 
ured? : 
THE COURT: Surely; we will measure it. | 
MR. MOSKOVITZ: The point is, Your Honor, this 
is not the usual kind of minute book that we are ac- 
customed to. 
(Thereupon the measurements were made by the Dep- 
uty Clerk.) 
MR. MOSKOVITZ: It is 81%4 by 5-34, is that about 
right? 
THE DEPUTY CLERK: Yes. 


THE WITNESS: Have you measured the cover of 
the book? 
MR. BAUM: Just the white lines, may 1 ask? 
798 THE WITNESS: Yes, just the white lines; the 
other is excess paper. 
MR. BAUM: 8- % by 5- Th. 


BY MR. MOSKOVITZ: | 
Q As a matter of fact the resolution to dissolve the 
bank was passed in July, 1942, was it not? A Yes, sir. 
* * - @ { 


THE WITNESS: The liquidation took place Decem- 
ber 31, 1942. I gained that knowledge SER | exami- 
nation ‘of the books and records. 
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MR. MOSKOVITZ: And the resolution of the share- 
holders was passed in July, 1942. 
e e s co 

THE WITNESS: It is my recollection that such a 
meeting is recorded in the minute book of approximately 
July, 1942, and that such a resolution was adopted at 
that meeting. 

* * * * 
799 Q Do you recall that after you examined cer- 
tain books and records in Professor Russel’s office 
in August, 1955, you arranged with him to have certain 
photostats made? A To be quite precise, I arranged 
with Miss Ruijgrok to have certain photostatic copies 
made. Professor Russel had to leave his office. 

Q And do you recall how many pages you photo- 
stated? A Yes, I do. 

Q How many? A Approximately 120 to 125 pages. 

Q And those photostats were in fact delivered to you, 
weren’t they? A The photostats were delivered to me 
by mail approximately one week or ten days after I 
left Amsterdam. 

* & & * 
800 Q * * * Were they the same photostats that 
you had asked to be made? A Yes, they were. 
- Q Did you find that any were not made that you 
had asked for? A No, sir. 

Q Did you make a list of— A (Interposing) I made 
a very detailed list in the presence of Miss Ruijgrok and 
in partly the presence of Professor Russel; in the pres- 
ence of Miss Ruijgrok I completed the letter and I took 
the list of papers that I requested be photostated with 
me to Munich, and I left a second list consisting of strips 
of paper placed inside the various books with Miss 
Ruijgrok so that she should know and understand clearly 
what pages I desired photostated. 

Q And your requests were carried out to the letter, 
were they not? A Yes, sir. I don’t wish to complain, 
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but I was somewhat concerned with the delay in the 
delivery of the photostats, and I made several—I don’t 
know several, but I made at least one phone call to 
Amsterdam to inquire about it, but I did receive them. 

Q At the same time that you made a list did you also 

make a list of the books which you had examined?, A I 
did not have to make such a list because Professor 

801 Russel or someone on his behalf had already pre- 
pared a list consisting of two pages. | 

Q And he gave you a copy? A Yes, he did. 

Q How many books were there exhibited to you in 
August, 1955? A 29 books and folders of account. 

Q And four folders? A Four folders containing 
correspondence and other notations; the very same books 
and the very same folders that were given to me on 
April 3, 1956. 

Q Do you recall how many books you saw in the 
house of Mrs. Huyer during the two visits in May, 1955? 
A Yes. I saw approximately 15 books. 

Q And those are the books which Jan Huyer referred 
to when he said, ‘‘Yes, they are all here?’ A Sir, yes, 
those and others not cleared out of the files or out of 
the small strong box, low strong box standing in the 
built-in closet. 

I wish to say that strong box was not completely 
emptied out. 

Q And you testified, did you not, that Jan Buyer, who 
was at that time 25 years old, spent approximately 20 
minutes and in this 20 minutes he told you it is all: here? 

A That is right, that is how long he spent there 
802 and that is what he said, and that is what I testi- 
fied. 

Q And you knew that approximately twice as ‘many 
books were shown to you in August 1955, did you not? 
A Yes. More books were shown in Professor Russel’s 
office than were on the table— 

Q My question is very simple, ‘‘twice as many. 77 99 
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is approximately twice as many as 15, is it not? A Yes, 
sir. 

Q Among the photostats— A May I say that it 
was understood that not everything was placed on the 
table in May, 1955. 

Sd 


Q Did you: see books elsewhere than what were on 
the table? A Well, sir, I testified— 

Q No, I am asking you what you saw. A Yes, sir; 
I did see the door of the built-in closet open, and the 
door of this low strong box standing in the built-in closet, 
and there were additional books, other books, in the 
strong box which were not placed on the table. And when 
files were opened from the six file cabinets I saw docu- 
ments in those files. 

Q And this statement, ‘‘It is all here’’ was 
803 made after approximately 20 minutes of examina- 
tion, isn’t that correct? A Yes, sir. 

Q And as I think you testified previously, Jan Huyer 
in 1955 was 25 years old? A Yes, sir. 

Q At the conclusion of your testimony yesterday I 
asked you when it was that you told Professor Russel 
that he ought to look or that there are some papers in 
a closet or a strong box. I don’t think we got a very 
clear answer yesterday afternoon, at least I don’t recall 
it. Would you mind repeating it? A I did not direct 
or order Professor Russel to look in any particular place, 
but I had several conversations with Professor Russel in 
which I told him that I had seen so many records in 
Mrs. Huyer’s office, in various items of furniture, a 
closet— 

Q You said ‘‘a closet?”’ Yes. 

Q Will you tell me when it was that you said that? 
Just give me the month. A It was in August, 1955, and 
in April, 1956. 

I did not tell him to go and look in the closet. I told 
him that what he has shown to me in his office is such 
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a comparatively small amount of books and papers; I 
itemized the books, papers, and correspondence 
804 that were not there, and I stated I had seen file 
cabinets, a steel cabinet, there were desks, and a 
closet where there were papers. 

Q You say you said that to him in April? A Yes, 
sir. 

Q In person or by telephone, can you remember that? 
A By telephone. 

Q By telephone? A And I may say when! I left 
Amsterdam on April 11th, and when I delivered and 
returned the books and papers to him we had another 
conversation lasting about an hour, and it came up again. 

Q That is on April 11th? A Yes, sir. 

Q When you made the suggestion to Professor ‘Russel 
that we ought to go to the house of Mrs. Huyer' to ex- 
amine the various items of furniture, the cabinets, the 
closet, etcetera, did you make such a suggestion to him? 
A I did on April 6th, and I have found and given to 
Mr. Baum, and Mr. Baum has given to you, a penciled 
notation which I made after talking to Professor Russel. 
It is the yellow sheet which is almost full of writing. 

Q Is plaintiffs’ exhibit 32 the sheet you are referring 
to (Indicating)? A This is the sheet I am referring to. 

* * we * \ 


805 Q Will you show me where you say anything 
about a closet there? A Well, sir, I do not say 

anything mentioning a closet in this outline. I say, after 

seaying ‘‘April 6th, 9:15 a.m.’’>— | 

Q We will come to that in a moment. 

Is there anything in there about a closet? A: I do 
not mention closet, no, sir, nor do I mention specifically 
file cabinets or tall steel cabinet. 

* * * * | 
806 THE WITNESS: But I do refer to making 
further search in Mrs. Huyer’s office. 
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BY MR. MOSKOVITZ: 

Q You did see something in her office? A No, no. in 
this note I should have, or I did, did I not, refer to fur- 
ther search in Mrs. Huyer’s office? 

Q Let me read you what you testified yesterday, Mr. 
Charig. 

‘“What was the next conversation you had with Pro- 
fessor Russel either by telephone or in person?”’ 

And you answered: 

‘“‘By telephone on the 6th of April, 1956.’’ 

‘“‘Q And will you state as well as you can remember 
what you said to him and what he said to you? 

“A On that morning I called him to tell him that 
I found a very, very large part of the books and records 
and correspondence covered by Items 1, 2, and 3 of Judge 
Tamm’s order to be missing. And I went into detail. 
I itemized and specified and I asked him whether he 
could not obtain these books and records and turn them 
over to me, and I suggested that they must be in Mrs. 

Huyer’s house, and I suggested that perhaps Pro- 
807 fessor Russel and I could go to Mrs. Huyer’s 
house’’— 
And I call this next part to your attention— 

‘‘and I could assist, or I would be willing to assist, 
in looking into these file cabinets to see whether the 
missing material is not there. 

**Q In other words, that was your opening statement 
to him, is that correct? 

‘*A Yes, sir.’’ 

A I should have stated more fully the office— 

Q Do you say you wish to change your testimony? 
A I do not wish to change my testimony, but I wish 
to read my notes of the telephone conversation. 

Q I will let you read them in just one moment. I 
will continue reading; I won’t skip anything: 

‘“‘Q In other words, that was your opening statement 
to him, is that correct? 
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‘A Yes, sir. 

‘*Q I just want to take this step by step. 

What else did you say to him before he answered to 
you, if you can remember? 

‘“‘A TI recalled that earlier in May, 1955, I had seen 
six filing cabinets and the steel cupboard, and other 
pieces of furniture, and that with reference to those 

Mr. Jan Huyer and Mrs. Huyer had told me, it’s 
808 all here, that’s where they are, and that the amount 

of books and the four folders of papers and corre- 
spondence turned over at Professor Russel’s office is 
physically so small that it is much, much smaller than 
the contents of these file cabinets. I asked him to ob- 
tain the missing papers, folders, files.’’ 

Now, when Professor Russel wrote to you he reheat 
did he not, to the same file cabinets which you had tefer- 
ence to in this testimony, is that correct? A He did 
mean those file cabinets and one tall steel cabinet. | 

Q And you know that Professor Russel had not been 
in that office before, is that correct? A That is what 
he stated to me when he entered the office on April 9th. 

Q Did not the suggestion as to where you should 
look come from you, Mr. Charig? A The suggestion 
to go and look again came from me, and the suggestion 
to look in the office came from me. I did not mean to 
exclude and I did not exclude any built-in closet. : 

Q I didn’t say that you meant to include or clude 
anything, but the words you used to Professor Russel 
are reported here in this transcript that I just read 
to you. A That is my testimony of yesterday, and 

when I referred to other pieces of furniture I 
809 should perhaps have said fixtures or built-in clos- 

et—I did not—but I did not exclude in my con- 
versations with Professor Russel this closet. | 

Q You didn’t include it either, did you? 7 

Are you suggesting that the piece of furniture is a 
built-in wall closet which is flush with the wall? | 

THE COURT: I wouldn’t think so. Go ahead. | 
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BY MR. MOSKOVITZ: 

Q I ask you again, was there anything in your con- 
versation which would lead Professor Russel to believe 
that there were papers in anything other than the steel 
cabinet and the cupboard to which he referred in his 
letter? 

° e e * 

A Yes. I referred to the office and the furniture in 
the office, and to the entire office, and Professor Russel 
came back with a letter mentioning only these file cab- 
inets, but I must also— 

s Sd e * 

810 Q Will you read this again? I will give you 

the transcript from which I have just read, start- 
ing on page 2, and read as far as you like (Handing 
transcript to the witness). A Yes; and it also says 
there that Professor Russel, when I suggested Mrs. 
Huyer’s house, said he would take care of that; he 
would get in touch with Mrs. Huyer. Certainly Mrs. 
Huyer has lived in that house for twenty years. 

Q I did not suggest that the closet does not exist. 
I merely asked you whether you said anything to Pro- 
fessor Russel which would suggest that he should look 
into anything other than the steel cabinets, the cupboard, 
and other pieces of furniture? A I did not even sug- 
gest what he should look into. 

I enumerated a number of items of cabinets and furni- 
ture which I had seen full of papers, and therefore I did 
not believe that the stack of papers and books he had 
given me was everything, and that he should look fur- 
ther. I did not restrict him to anything. How could I? 
I enumerated what I remembered that I saw in the office. 

e * & 
811 THE COURT: Are you taking the position that 
even if he didn’t mention the built-in closet that 
justifies Professor Russel from not looking in it? 
MR. MOSKOVITZ: No, Your Honor. 
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THE COURT: I don’t think Professor Russel wanted 
to look in it. 

MR. MOSKOVITZ: I am saying Professor Russel 
didn’t know about the closet. 

THE COURT: He could have found out about it if 
he looked for it. 

MR. MOSKOVITZ: When he went there he found it 

THE COURT: You couldn’t see the closet? | 

MR. MOSKOVITZ: He hadn’t been there a that 
hour. 

THE COURT: I understand that. He went there 
afterwards. 

MR. MOSKOVITZ: And he found it and he brought 
all the documents to Munich. 

THE COURT: What is all the argument about? 

MR. MOSKOVITZ: This witness testifies that there 
was an agreement between him and Professor Russel 
which limited him to those six steel cabinets and the 


cupboard, and the answer is very simple in this testi- 
mony. He said that is where he wanted to look, 
812 and Professor Russel said he would get approval 
for him to look there; and that’s what that testi- 


mony means. 
BY MR. MOSKOVITZ: 

Q Now do you want to look at this Exhibit No. 32? 
A Yes. At the top it says: | 

‘“April 6, 9:15—’’ 

I interpolate, 1956. 

‘‘Called Professor Russel’s office No. 34779. Pointed 
out in detail all that is missing. Russel said he gave me 
all he had. 

““T said the correspondence and papers did exist, be- 
lieve they must be in Mrs. Huyer’s place, requested him 
to obtain it. 

“Russel stated Mrs. Huyer said she gave him al she 
had for the years 1939 through 1945. 

‘‘He heard something to the effect books and papers 
were destroyed. i 
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‘‘T said I would be willing to go to Mrs. Huyer’s, 
Zandvoort, preferably in Russel’s presence, to look there 
for missing documents. 

‘“‘He answered that will amount to a search, instead, 
he said he will communicate with Mrs. Huyer, explain 
to her again what I am asking for and get a statement 
from her regarding the destruction or non-existence of 
the material.’’ 

a * s * 
813 Q That is the whole memorandum, isn’t it? A 
Well, yes, sir. I did not write down every word 
of it. 

Q As a matter of fact, your recollection of the con- 
versation is much more detailed than the memorandum, is 
it not? A Yes. 

Q There are things which you are telling us which 
are above and beyond this memorandum? A Yes, there 
is. 

Q And isn’t it a fact that you did not mention any- 
thing in your conversation of April 6th about any closet? 
A I took in everything. I cannot say I used the word 
closet. 

Professor Russel made it very clear that he does not 
wish me to go making searches; he would take care of 
that. 

° se e * 

Q Apart from your conversation of April 6th, what 
other time did you mention closet to Professor Russel? 
A On this subject we had conversations in August, 1955, 

and on April 11, 1956. 
814 Again, as I said before, I told Professor Russel 
that I had seen so many drawers and pieces— 

Q * * * Which conversation, whether by telephone 
or in person, did you mentioned to Professor Russel that 
there was among other things a closet in which you had 
seen documents? A On August 10th or 11th, 1955, and 
on April 11, 1956. 


a 
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Q August 10th or 11th, 1955? Do you have a memo- 
randum or did you make notes of that meeting? A I 
made notes— 

Q Yes, or no, please. A Yes, I made notes of that 
meeting, not of August, 1955, because Mr. Hill was per- 
sonally arriving in Europe on August 12th, and I re- 
ported to him in person. I made a report of the meeting. 

Q You mean to say you had a meeting and, didn’t 
make a written report of it? A I made a personal re- 
port to Mr. Hill who arrived in Europe on August 12, 
1955, for the purpose of taking 2 series of depositions 
in Europe in another case, and also in this case. 

I arrived from Amsterdam in the early morning 

815 of August 12th, and Mr. Hill arrived later jin the 

day of August 12th, and I sat down and conferred 

with Mr. Hill in the following days but I did not sub- 
mit a written report. 

Q And you say that you discussed with Professor 
Russel something about a closet on that date, August 
10th or llth, 1955? A Yes, I had a discussion with 
Professor Russel. 

I told him that all those books that I had seen in Mrs. 
Huyer’s house were much more voluminous and were 
spread out in various places in the office. : 

Now the books, only a small stack, was in Professor 
Russel’s office, and he assured me that is all i is, 
all the pertinent things there are. 

Q Is it your testimony now that you told him that 
there was a closet where there were books and records? 
A I told him in detail all the things I had seen— | - 

Q Please answer the question, Mr. Charig. A 
Mrs. Huyer’s house. 

I cannot state with certainty now whether I weccaitiealty 
also mentioned a built-in closet, but I did mention fur- 
niture, fixtures, and I am reasonably certain, closet. 

Q You are reasonably certain. A Because that strong 
low metal box where some of the books had been taken 
from was a subject of conversation. 
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Q Did you mention this box at any other time? 
816 <A No, sir, but I did mention Mrs. Huyer’s office 
as a whole, as repository of the papers many, many 
times. 
Q You knew about the box ever since May, 1955? A 
Yes, sir. 
Q And you were in the house on April 9, 1955, were 
you not? A May? 
Q April 9, 1956—I am sorry. A April 9, 1956, that 
is correct. 
Q Did you look into the closet at that time? A No, 
I did not. 
Q Did you look into the strong box at that time? 
A Inside the closet, no, I did not. 
Q Did you ask to look in there? A No, I did not. 
I know I should only answer your questions, but Pro- 
fessor Russel had been very definite, he does not think 
he should make any searches, and as an American off- 
cial representative of the Government I cannot search 
Dutch houses at random. And Mrs. Huyer was present 
and she had been informed what we were looking for. 
Q So that is it your testimony now that you knew 
all the time about that strong box, but you didn’t say 
anything to Professor Russel about it on April 9th when 
you were there to look through those steel cabinets? 
817 A I did not say anything to him on April 9th 
about that. I did not make a demand to see it. 
The only thing I had ever seen in that built-in closet 
was this strong box where some ledger type books were. 
Q Weren’t there shelves in that closet? A I did 
not see any shelves in that closet. 
It is my testimony that I never stepped into it or was 
very close to it. 
Q You never said anything about where you stood? 
This is now something new. A I say it now. 
MR. BAUM: Your Honor, I object to counsel testify- 
ing as to what the witness said. 
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THE COURT: I don‘t think you should do that You 
can impeach him if you wish. 

BY MR. MOSKOVITZ: : 

Q Did you previously testify that you did not rer 
near the closet, Mr. Charig? 

I will withdraw the previous question to the’ one I 
just asked. A It is now my recollection that I isaid— 

Q Here in court? A Here in this court—that I was 
near enough to see the door open and to see a strong 
box, a large part of it, on the floor of that a 

closet. 
818 Q How high would you say that strong box was? 
A That strong box is rather flat, a foot and a 
half perhaps in height. 

Q And how long? A I did not see the full mes 

Q Well, as much as you could see of it. A As much 
as I could see of it, perhaps three feet long. | 

Q And how deep, approximately, Mr. oes a A 
How wide? 

Q Well, the third dimension. A Perhaps ‘a feet. 

Q So it was two feet high, in other words? A No, 
sir, about a foot and a half high, about two feet' pore 
and about three feet long. 

Q About nine cubic feet, in other words. 

Well, take my word for it that that is the arithmetic. 
A Yes, sir. 

Q Was it full to the top as well as you sede see, 
or was it half full, or a quarter full, or approximately 
how full? A In May, 1955, rather full, but some e the 
books were lifted out, although—rather full. 

Q In your conversation on April 11, you say 
819 you told Professor Russel that there are many 
things still missing. 

Did you say anything to him then about a closet, that 
perhaps they are in the closet, and we only looked in 
the steel cabinets and in the steel drawers and in the 
cupboard? A Yes. I said they must be in Mrs.: Hu- 


1 
| 
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yer’s house, and Professor Russel agreed to go back 
at some time and take another look. 

Q Did you suggest to him that they might be in the 
built-in closet or in the strong box? 

The fact is that you did not, isn’t that correct, Mr. 
Charig? A Again, I did not specifically tell him any 
particular location, but the office and/or the house in 
general. 

Q But the answer to my particular question is, Yes, 
is it not? A The answer is I do not now wish to say 
that I precisely told him, look into that built-in closet. 

Q A very simple question: Did you in talking to Pro- 
fessor Russel on April 11th, either by telephone or in 
person, say to him, or use the words ‘‘closet’’ or ‘“‘strong 
box?”’ A The word ‘‘strong box’’, no. 

The word ‘‘closet’’ it is my recollection, yes. 

Q Would you like to read your testimony of yester- 

day as to your total recollection of your conversa- 
820 tion and tell me whether or not you said anything 

about “closet.”” A My testimony yesterday on 
that particular point I do not believe I used the word 
‘‘built-in closet’’ in that particular case. 

Q Then we will dispense with the reading of it. 

You made a memorandum, did you not, on April 11, 
1956? A Yes, sir. 

Q Did that memorandum include a report of your 
conference with Professor Russel? A No, it does not. 
It is devoted primarily to my visit at Mrs. Huyer’s house 
of April 9th. 

Q Did you make a memorandum of that conference? 

MR. BAUM: May I ask which conference you are 
referring to? 

MR. MOSKOVITZ: April 11, 1956. 

A I made a comparatively short memorandum of that 
April 11 conference in Professor Russel’s office. 

Q This document to which I have just referred is the 
one that Mr. Baum handed me this morning. 
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MR. BAUM: If Your Honor please I have also hand- 
ed him a memoradum of a conference of April 11 with 
Professor Russel at his office, the last doeaitient which 
he read, it is an excerpt, two paragraphs. 

MR. MOSKOVITZ: This is dated April 12, is it 

not? 
821 THE WITNESS: nee, sir. 


Q Does that say anything about a built-in stoeett 
A No, it does not. It is not the sort of a memorandum 
that recites such detail. 

Q i just asked you whether there is anything in 
writing or in your testimony up to this point where you 
indicated to Professor Russel that there is some place 
which had not been searched, and that was the built-in 
closet and the strong box. A I have not shown any- 
thing in writing using that particular designation, no. 

Q The word “strong box’? was in your mind, was 
it not, around that time, or was that a slip of the pen 
when you wrote the memorandum April 11 ‘‘The six file 
cabinets and the steel strong box?’’ 

MR. BAUM: Read it correctly, Mr. Moskovitz. It 
says, ‘‘Tall steel strong box.’’ 

A I write here: | 

‘¢ Attached as enclosure A is a confirmatory copy of the 
cable sent to you yesterday, following the anapeton of 
six file cabinets’’— 

MR. MOSKOVITZ: Just a minute. 

THE COURT: Let him finish. 3 

A (contiuuing)—and one tell steel strong box 
822 at Mrs. Huyer’s house, Zandvoort.’’ 
BY MR. MOSKOVITZ: : 

Q But you weren’t referring to the strong box in 
the bottom of the closet? A No. 

Q You meant cabinet. A Definitely, yes. 

Q So in all of these writings there isn’t one word 
mentioned about the strong box that we are ee about 
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on the built-in closet floor, is that correct? A That is 
correct, not in these writings. It is in my affidavit of 
June, 1955. 

Q Oh, I know it is in your affidavit. We went through 
that yesterday. 

As a matter of fact, the first mention between Pro- 
fessor Russel and yourself of a closet was in the con- 
versation when he called you and told you about it on 
April 17, 1956, after he himself had gone to Mrs. Huyer’s 
house. A The first time Professor Russel talks about 
the deep built-in closet is in his letter of April 17, that 
he specifically mentions it and calls it by that name, yes. 

Q And that is the first time it has ever been men- 
tioned by either you or Professor Russel, isn’t that cor- 
rect, in any conversation or writing between the two 

of you? A No, but now it is clear that Professor 
823 Russel for the first time deliberately refers to 
that closet as a deep built-in closet. 

Q Deliberately or otherwise, isn’t that the first time 
it was ever mentioned between you? A No. I stated 
before and yesterday again that I described Mrs. Huyer’s 
office in detail; ‘‘office’’ took in everything. 

Q You are not answering my question. 

MR. BAUM: He said ‘‘No,’’ twice. 

MR. MOSKOVITZ: Is his answer No? 

BY MR. MOSKOVITZ: 

Q Well, then, tell me again which conversation that 
was, because I haven’t found it so far anywhere in these 
writings or in the testimony. A In August, 1955 and 
on April 11, 1956. 

I do not wish to be understood to say that I said 
‘*Professor Russel, look here, this deep built-in closet 
you ought to look into.”’ 

In other words, you now lift out a certain item that 
never was lifted out by me before. 

Q Please don’t sit in judgment on what I am doing, 
Mr. Charig. A I wish my answer to be complete— 
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Q Ido too. A —and full. 
824 BY THE COURT: 

Q You told Professor Russel to search the of- 
fice of Mrs. Huyer, did you not? A Yes, sir. : 

Q That includes the built-in closet. 

Go ahead. 

THE WITNESS: And for that I have my memo- 
randa and they are before you, partly; and my letter to 
Pussel on April 6th says so. 

THE COURT: Says what? 

THE WITNESS: A search of Mrs. Huyer’ s - office 
should be made, and I offer my assistance in searching 
Mrs. Huyer’s office, and I offered my assistance because 
Professor Russel had become disturbed or mad at me 
for suggesting a search of a Dutch citizen’s house, 

BY MR. MOSKOVITZ: 

Q You said that these memoranda are before me 
partly. What did you mean, Mr. Charig? 

THE COURT: Excerpts, I guess. 

A Yes, sir. 

BY MR. MOSKOVITZ: : 

Q Are there any other memoranda concerning your 
conversation with Professor Russel which I do not have? 
A No, sir, there aren’t any others. 

Q Have you checked the file to be saret 
825 A I have checked my files, and Mr. Baum has 
checked the files here 3 in Washington. 3 


Q Following the events of April, 1956, you made an 
affidavit which is verified July 5, 1956, is that correct? 
A That is correct. 

Q Did you state anywhere in that affidavit that you 
in any way were limited to any part of the house when 
you made your search on April 9, 1956? A I did not 
state I was limited. I merely set forth what I did ex- 
amine. 

Q Were you in fact limited in any way, Mr. Chariat 
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A I must say Yes, I was limited in the sense that in 
the telephone conversation with Mr. Russel on April 6th, 
of which I gave you a hand-written memorandum, Mr. 
Russel expressed resentment at the thought of my go- 
ing to— 

Q We are talking about the meeting of April 9th, 
now. Let’s not go back. Let’s talk about April 9th. 

Were you in any way limited once you got into 
826 that house? 
e & * & 

A I was limited in that sense that I was invited, I 
got myself the invitation, I was invited to examine 
certain cabinets and pieces of filing equipment, and that 
I did that and that I was not stopped in doing it. I did 
not request permission to see anything in addition. I 
did not have a right to do so; I was not offered; I was 
not refused. 

BY MR. MOSKOVITZ: 

Q Are you suggesting that you did not have the right 
to request, Mr. Charig? Is that your testimony? A 
Well, do not understand me that I did not have a right 
to open my mouth and ask. 

Q You asked a lot of questions that day and some- 
times you got answers which were enlightening and very 
often you got answers which were not enlightening, isn’t 
that correct? A Yes, sir. I said so. 

Q And didn’t you think it was important enough to 
ask, What about that closet? May I look? 

In fact, you didn’t say anything to Professor Russel 

about that closet on April 9th at all, did you, on 
827 that day? A I did not ask for further authority 
to search additional pieces of furniture. 

That was quite an incident with Professor Russel on 
April 6th where he said he did not want me to go and 
search. He felt great resentment at my being so per- 
sistent and suggesting searches of citizens’ houses. 

Q When Professor Russel called you on April 17 to 
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tell you that there was a large—as I recall the transla- 
tion, there was a large closet that we had overlooked. 
That’s what he said, isn’t it? A That’s what he said. 

Q And what did you say in reply about overlooking 
that closet? Did you say you had not overlooked it, 
Mr. Charig? A No, here I did not say I had not: over- 
looked it, but subsequently I said, ‘‘Well, are those books 
not the same ones we had seen before, returned before?’’ 

I did not say here I had not overlooked it. | 

Q You didn’t say anything about it in that conver- 
sation, did you? That is Plaintiffs’ Exhibit No. 29 in 
evidence. A I did not, and I do not believe it was called 
for. He found additional papers. I was glad to sale 
them. 

Q Let’s go for a moment to the photostats wiih you 

had made in August, 1955. Did you have photo- 
828 stat sheets made of the Thyssen Bank account? A 
Yes, I did. 

Q How far back? ; 

MR. BAUM: If Your Honor please, those photostats 
are attached to Professor Russel’s deposition which is 
on file in this court here, identified by him in September, 
1955, some 90 pages. 

A They are attached to Professor Russel’s deposi 
tion. 

MR. BAUM: They are before Your Honor. 

e ge @ * : 

Q How far back do they go? A Certainly as far 
back as 1939, possibly 1938; I am not certain now, but 
certainly 1939, 1940, 1941, 1942, perhaps 1943 and 1944. 

Q Will you tell us very briefly the condition of the 
drawers of the filing cabinets that you examined on April 
9,1956. A The six filing cabinets have horizontal draw- 
ers that can be pulled out, four drawers to each cabinet, 
where the records are stacked vertically, and there is 
one record jacket behind the other very much as in) the 
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normal practice in every office here, and these rec- 
829  ords were in good, undamaged condition. 

Q And you testified they appeared to be undis- 
turbed? <A I testified they appeared to be undisturbed, 
unruffled. Of course if a file is taken out of the cabinet 
it leaves no trace behind. I don’t mean to say— 

Q And I believe you testified, did you not, that there 
were two or three empty drawers, or partly empty? A 
Yes, sir. 

Q And that the balance of the drawers were rela- 
tively full? A Yes, sir. 

Q And that those full drawers looked relatively un- 
disturbed or apparently undisturbed? A Well, yes, sir, 
in good condition. 

Q Are you familiar with the workings of the Beheers 
Institute about which you testified yesterday? A I 
am generally familiar to the extent I know their func- 
tions and some of their operations. 

Q That is the branch of the Dutch Government which 
deals with enemy property, does it not? A That is 
correct. 

Q That is, enemy to Holland. A That is correct. 

Q Did you discuss with the Beheers Institute about 

the files, if any, or the accounts, if any, that they 
830 took over from the von der Heydt’s Bank or 
Internationale Kunstvereeniging? A I asked 
about it. 
e e 6 * 

Q What did they tell you? A Well, the officer that 
I talked to had a slight familiarity but not a good famil- 
larity with matters affecting the von der Heydt’s Bank 
and Kunstvereeniging. 

Q Did you talk to any other official about it? A No, 
sir, only to this one official whom I mentioned yesterday, 
and who also arranged for the appointment with Mrs. 
Huyer. 
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831 Q Do you know whether or not the Beheers 

Institute took over any German accounts which 
were held prior to the war and thereafter by the von 
der Heydt’s Bank which the Dutch classified as enemy, 
and whether they took any records or files pertaining 
to those accounts? A Well, sir, I know that much, that 
some accounts of clients of von d2r Heydt’s Bank and 
Kunstvereeniging were taken by the Dutch Beheers In- 

stitute, and I know that other accounts kept by the 
832 von der Heydt’s Bank and Kunstvereeniging were 

turned over but under some inter-Allied agreement 
referred to the Office of Alien Property in the: ieee 
States, but more I do not know. 

Q Do you know whether they took any ene ‘or any 
files or any papers relating to those accounts? A The 
Dutch Beheers Institute, Doctor van der Heijden told 
me that no books or records of von der Heydt’s Bank 
or Kunstvereeniging were kept by the Dutch Beheers 
Institute. 

Q But they had them at some time, did they not? 
A I believe, yes, or else somebody had gone to Mr. 
Huyer’s house and made some examination there. 

Q And so the Beheers Institute had examined into 
von der Heydt’s Bank, had either taken those files and 
returned them or examined them there and left. them 
there? A They had looked at some of the books but 
they told me they had not kept or taken any. And 
having a fuller understanding I must say that the Dutch 
Beheers Institute cannot consider a bank like von der 
Heydt’s Bank or Kunstvereeniging an enemy and has no 
rights to do anything against it. 

Q Please. You are not qualified as a Dutch lawyer 
and we are not interested in your opinion. I want to 
know facts. 

Did they or did they not take and examine the hooks 

and records of the von der Heydt’s Bank with re- 
833 spect to certain accounts? A With respect ta cer- 
tain accounts of aliens. 
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836 BY MR. MOSKOVITZ: 
Q Mr. Charig, I would like to review with you 
837 briefly what Mrs. Huyer’s duties were since the 
death of her husband. A Yes, as far as I know. 

* & & * 


Q To summarize, you testified that she took care of 
certain art objects which were under the care of Inter- 
nationale Kunstvereeniging. A That is correct. 

Q And took care of insurance and the like? A Yes, 
sir. 

Q She collected rents from three houses in Wesel? 
A Collected rents—rents were collected by the Niederr- 
heinische Bank and forwarded to her. 

* ? s * 

Q Perhaps you had better put it in your own words. 

THE COURT: She did have possession of the books 
of von der Heydt’s Bank—that’s the important thing— 
not what she did. 

838 BY MR. MOSKOVITZ: 

Q Did she tell you that she received moneys 
from the Niederrheinische Bank which represented rents 
from three houses in Wesel, Germany? A She told me 
that she had to look after the three houses in Wesel in 
the sense that the Niederrheinische Bank in the city of 
Wesel was actually administering these buildings and 
collecting the rents; that she did get statements of ac- 
count and that she did have to enter the statements of 
account with reference to these three houses in the books 
in Holland of Kunstvereeniging. 

Q As a matter of fact, weren’t those houses bombed 
out in 1945, and weren’t you present at Mr. Gorissen’s 
testimony when he so stated? A Excuse me, sir. I 
know from having heard testimony of other witnesses that 
one of the houses was damaged in 1941 and was repaired 
at Baron von der Heydt’s request, and that there was 
bomb damage at the end of the war, but that these houses 
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or lots were still in existence. What the extent of the 
war damage is she told me—she probably told me—but I 
do not now recall. She did tell me that there are three 
properties in Wesel. | 

Q Didn’t she tell you that those houses were: bombed 
out in 1945 or that no income had been received? A 

I believe yes, but statements were being received. 
839 You see there is accounting going on between 

Niederrheinische Bank’s renting account, and 
Kunstvereeniging being the owner of the houses. 

Q Then your testimony about her collecting rents 
through the Niederrheinische Bank is not correct. A 
Collecting rents, no, sir. Collecting rents would' not be 
accurate because the Niederrheinische Bank would do that 
and would report to Mrs. Huyer on the financial: status, 
and she would make the entries in her book; That 
would be precise. That is what she told me. 

Q And didn’t she also tell you that she had virtually 
nothing to do with the affairs of any of these companies 
until after her husband died? A Yes, she said she had— 

Q Please answer the question. A She said she had 
very little to do with these files before her husband died, 
but she had some little things to do with it. | 

Q What did she have to do with it before her naxband 
died, Mr. Charig? A She said at some times that she 
had been made a prokurist—that is an employee author- 
ized to sign for the firm—that she had been a prokurist 
for I believe Kunstvereeniging only, not the bank, 

Q The bank had been liquidated in | 1942. 
840 A And that she had not been called upon ‘to do 
much in connection with that position, but she 

had some little thing to do. 

Q What precisely did she have to do before her hus- 
band died? 

Isn’t it a fact that she had practically nothing % do; 
whatever was to be done was done by her husband, and 


she was the housewife? Jsn’t that correct? 


1 
\ 
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A She told me she had very little to do with it, but 
she also stated some matters with which she was con- 
cerned, such as being a prokurist. 

Q What did she do as a prokurist exactly? A I do 
not know. I did not delve into that further. 

Q She told you that she knew very little about the 
files until her husband died, isn’t that correct? A She 
did say that, in substance. 

Q She told you, did she not, that no income had been 
received from the Wesel properties since their destruc- 
tion in 1945? Didn’t she tell you that? A Well, I be- 

lieve yes, but she also told me that accounts were 
841 being kept, and she showed me some recent state- 

ment or notice that had arrived from the Niederr- 
heinische Bank, Wesel, with reference to these houses and 
showing a balance of a bank account existing in Wesel 
in favor of Kunstvereeniging too. 

Q A statement of account? A A balance of account 
in the amount of 88 or 89 D marks, Deutsche marks. 

Q I believe you testified earlier that at first there 
were some 68 letters written by von der Heydt to Huyer 
between the period June 1940 and December 1945 which 
you found missing, according to the numbers, and that 
later some 50 or 55 letters were found and delivered 
to you. A Yes. Professor Russel delivered some 55 
letters to me dated between 1940, June and July, 1940, 
and some time in 1944. 

Q Of the period from June 1940 to December 1945, 
how many letters did you receive in all, approximately? 
A In all? 

Q Written by von der Heydt to Huyer. Just give 
me a rough number. A It must run into about 900 
pages of writings. 

Q And of those there are, according to your affidavit 
of July 5, 1956, twelve missing. A Twelve I mentioned 
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there, and all of the letters between Sanaa 1939 and 
June 1940. 

842 Q Iam talking now about the period from 1940 
to December, 1945. A Of letters written by Baron 

von der Heydt to Mr. Huyer there are only about a 

dozen missing, but all of the letters are— 

Q Please, let’s go one thing at a time, will you? 

Did you compare any of the letters which you received 
from Professor Russel with those which the Government 
received from Mr. von der Heydt? A Yes. : 

MR. BAUM: Your Honor, it is physically impossible. 
The letters which the Government received were in 
Washington and he was in Munich. 

MR. MOSKOVITZ: Justa minute. He just absverel 
Yes, Mr. Baum. A Yes, to the extent that Mr, Baum 
noted some of the things that are missing and asked me 
whether I had them, and we did not have them| either. 
But physically compared, No. : 

BY MR. MOSKOVITZ: 

Q And you don’t know, do you, or do you know, 
whether any letters which you say are missing are found 
in the counterpart in the files of Mr. von der Heydt? I 

am asking what you know. A Well, what I know— 
843 Q You are here as a witness and not as an 

attorney. A What I know, what I stated in the 
affidavit and I state it now, is that the letters I specified 
I found to be missing. Now I cannot state what— 

Q You don’t know of your knowledge whether the 
missing letters which you have enumerated have in fact 
been found by the Government in the counterpart pro- 
duced by Mr. von der Heydt. A To the best of my 
knowledge they have not, but I have not had physical 
possession of what you delivered to Mr. Baum in Wash- 
ington. | 

Q You mentioned that all the letters from Mr. Huyer 
to Mr. von der Heydt between the period October: 1940 
to August, 1944 were missing. A That is right, sir 
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Q Did you make any comparison between what you 
found and what was delivered to you by Professor Rus- 
sel, and what Mr. von der Heydt produced to the Gov- 
ernment from his own files? A I did not make a physi- 
cal comparison but to the best of my knowledge from 
conversations they are not here either in Washington. 
But, sir, I cannot testify as to what you delivered here 
in Washington. 

Q Did you cross-check the correspondence which you 

found to see whether any of the replies to various 
844 letters would indicate that I have not received 

number so-and-so or I have received number so- 
and-so? A Replies between what persons? 

Q Between Mr. Huyer and Mr. von der Heydt. A 
Well, yes, sir. These letter always will say—there is a 
certian system at the bottom of the letters ‘‘Received 
so-and-so number and so-and-so.’’ 

Q And now sometimes they would show letters miss- 
ing, would they not, lost in the post, or whatever? A I 
have seen a few such references, and I have further 
seen that later on they said I have now received it be- 
latedly ; it must have been held up by the censor, or some- 
thing like that. 

Q My question is, Did you check wherever there was 
a document reported to be missing, or when they would 
receive 65 but not 67 and 68, and they would know the 
in between ones were missing, did you check to see 
whether they are still missing or whether they have since 
been found? A Yes, sir. I checked and I could find 
no evidence that they were lost. 

I also may say there was a practice that if a letter 
was reported as lost then the other party to the corres- 
pondence would send a retyping of the letter so that 
the lost letter would later on be furnished. 
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845 REDIRECT EXAMINATION 
BY MR. AUB: 


& * * 

Q Mr. Charig, Mr. Moskovitz asked you wiethée you 
made any photostats of pages of the books of account of 
von der Heydt’s Bank relating to the August Thyssen 
Bank, and you said Yes. Is that correct? A Yes. 

Q I show you now Defendant’s Exhibit No. 51 of the 
deposition of Professor Russel, and will you please tell 
me what that page is. A That is a photostat of page 
number 233 of the current account book of von der 
Heydt’s bank, Zandvoort, and is an account with August 

Thyssen Bank A. G. Berlin. 
846 Q For what year? A For the year 1939, and 
it is an account kept in English pounds. 

Q Look at the right hand side of that page—it is 
the double column system. Do you see any entries marked 
V. M. on that page? A Yes, sir. The last entry at the 
bottom of the right hand column of this page. | 

Q Please read the whole entry. A ‘July 371939 
is the year, I interpolate—‘‘July 3.”’ 

The next column ‘‘V. M. 37.’ 

The next column ‘‘Payment on remittance Schroder. m8 

The next column ‘5 July.”’ 

And the next column ‘‘1,000 pounds sterling. 7 

Q Mr. Charig, Mr. Moskovitz asked you about the 
Dutch equivalent of the Alien Property Custodian, and he 
asked you whether they had taken over any accounts of 
the von der Heydt’s Bank as enemy property, that is, 
enemy under Dutch concepts. A Yes, sir. 

Q Did I understand your testimony to be that you 
did know of their taking over such accounts? A That 
is right. Dr. van der Heijden told me some such ac- 

counts had been taken over, and others had been 
847 taken over and referred on to the United States 
Office of Alien Property. 
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Q Do you remember the names of any of the ac 
counts? A Yes. One account by the name of the Prince 
of Prussia, August Wilhelm. 

There were certain other German individuals, partly 
of nobility. 

Q In order to refresh your recollection, Mr. Charig, 
is the name von Stumm familiar? A Baron von Stumm, 
yes, that was one of the accounts. 

Q Did you see any records of the von der Heyat Bank 
relating to the accounts of Baron von Stohrer? A Yes, 
I did. 

a sd ? ° 

Q Where did you see the records relating to the ac- 
count of von Stohrer? A That was in the records which 
Professor Russel delivered to Munich on April 20, 1956. 

MR. BAUM: If Your Honor please, the documents 
which I listed to Your Honor this morning numbering 
ten, it has been brought out were made in the regular 

course of business by this witness, and I therefore 
848 ask to have them marked, and I offer them in 
evidence. 

MR. MOSKOVITZ: I ask the Government whether it 
now takes the position that documents made in the regu- 
lar course of business are admissible in evidence. 

THE COURT: That is what he is claiming. Do you 
object to them? 

MR. MOSKOVITZ: Not if that is the basis on which 
he makes this presentation. 

MR. BAUM: I have not stated the basis, Your Honor, 
but I was requested to produce them as documents made 
in the regular course of business, under ample insinua- 
tion that the Government was relying on its privilege 
to conceal facts. I think therefore it should be made 
plain to the Court that there is nothing concealed here. 

THE COURT: He makes no objection. 

MR. MOSKOVITZ: I was making no inference; I 
wanted to get clear the ground on which they were being 
offered. 
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MR. BAUM: I have just stated it, Your Honor. 

THE COURT: He is stating that he is introducing 
it on your grounds, that they are records kept in the 
regular course of business. 

MR. MOSKOVITZ: I am satisfied with it, Your 
Honor. 

MR. MOSKOVITZ: I would like Mr. Baum ‘to state 

for the record, so that we have no difficulty about 
849 this, that these excerpts contain everything relat- 

ing to conversations to which they refer between 
Mr. Charig and Mr. Russel. 

MR. BAUM: These excerpts contain i. which 
took place in the conversations—not everything | relating 
to them. 

MR. MOSKOVITZ: Everything which was stated? 

MR. BAUM: Everything which was stated, yes. 

% * * e \ 


MR. MOSKOVITZ: I want to advise the Court at 
this time that Mr. Baum has stated as an attorney that 
these contain all the conversations to which the! memo- 
randum refers, and I am satisfied with that statement. 

THE COURT: All the conversations with reference 
to von der Heydt? 

MR. MOSKOVITZ: All the conversations between 
Charig and Russel. 

MR. BAUM: As well as Mrs. Huyer; I went you 
one step further. 

THE COURT: In reference to von der Heya and 
Huyer, is that right? : 


852 RECROSS EXAMINATION 


BY MR. MOSKOVITZ: | 
Q Mr. Charig, referring to the same exhibit! which 
Mr. Baum showed you, which is marked Russel’s, De- 
fendants’ Exhibit No. 51, you will note—this is a on 
account, is it not? A Yes, sir, it is. 
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Q And this refers to D. and V.; right? A Yes, sir. 
These are the notations. It refers to the journals, that 
is right. 

Q Look at this one which is a current account, and 
there you find G’s, don’t you? A Yes, sir. 

MR. BAUM: May we have identified which ‘‘this 
one’’ is, please? 

MR. MOSKOVITZ: Defendants’ Exhibit No. 62. 

BY MR. MOSKOVITZ: 

Q Will you tell us what the G stands for? A G 
_ stands for Giro. That is a method of making remittance 
and payments— 

Q Other than by cash? A Not by cash, that is 
right. 

Q That includes checks, drafts, cable remittance— 

other than specie, right? A Generally, yes. 
853 Q And what about K? K refers to specie, 
doesn’t it, cash? A K is cash book, Kasboek. 

Q You looked at a cash book, did you not? A It 
refers to specie; it refers to some postal orders, too. 

Q It did not refer to cable transfers, does it? A I 
do not have an independent recollection now of having 
seen a cable transfer in the cash book. I cannot state. 

Q You stated you had three terms in accounting. 
Where was that? A City College of New York, busi- 
ness administration. 

Q You didn’t study accounting in Europe, did you? 
A No, sir. 

Q So you are not familiar with it. A I am not an 
expert in European accounting, but I have familiarity. 
I have studied and analyzed the books and I have se- 
lected these pages for photostating. 

Q So that Giro means cable, checks, drafts, that type 
of transfer? A Postal checks; they have postal checks 
account in Holland and other checking accounts. 

Q You usually find those in Giro, is that right? A 

Yes, sir. 
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854 Q And in cash you usually find cash—money or 
paper money? A In the cash book, but the cash 
book seems to be of more local significance. 

Q As a matter of fact the cash book only __ to 
guilder payments, doesn’t it? A The cash book, it is 
my recollection, yes, it refers to guilder payments. 

Q Receipts and payments—and Giro refers to guilder 
receipts and payments, doesn’t it? A Giro includes 
international transactions; ; transactions between custo- 
mers or clients and banks in different countries, SO; I can- 
not say it is only confined to guilder payments. | 

Q Think carefully, Mr. Charig. When you examined 
the cash journal did you find any foreign currency pay- 
ments reflected in the cash journal? A I do not recall 
any foreign in the cash journal. 

Q In other words the cash journal ceferred | to the 
local currency, guilders? A That is my recollection. 

Q And the Giro book referred to the local transfers 
which were not reflected in the check book, checks, postal 

orders, and so on? A No, sir, because it is my 
855 recollection the Giro book included transactions be- 
tween— 

Q It could be between— A -—hbanks or customers 
in other countries. 

Q Yes, it could be, but the payments they sheeted, 
whether in or out, were expressed in guilders, isn’t that 
correct? 

BY THE COURT: 

Q Were you shown the cash book? A Yes, sir; the 
eash book I have seen. 

Q Were you shown the Giro book? A I — seen 
the Giro book, and I have gone from the guilder account 
book to check whether certain transactions referred to 
in the account book can be seen in the Giro book— 

THE COURT: What is that exhibit you showed him? 

THE WITNESS: (continuing) —but J have made a 
far less detailed examination of the Giro book. 
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THE COURT: What is that exhibit? 
MR. BAUM: That is Exhibit 51. 


856 BY THE COURT: 
Q Have you seen those of the cash account 
book? A Yes. 

Q You have seen those of the cash account book and 
you have seen the Giro account book? A I have seen 
the cash book. 

Q Have you ever seen the V.M. book? A I have 
never seen the V.M. book. 

MR. MOSKOVITZ: I want to find out what the cash 
book contains and what the Giro book contains. Those 
are the ones he has seen. 

MR. BAUM: I don’t even think this is proper re- 
eross examination, Your Honor. 

MR. MOSKOVITZ: We introduced the V. M. again 
and I want to get it clear once and for all. 

THE WITNESS: I have first of all seen thousands 
and thousands of pages and many books within a few 
days. 

BY MR. MOSKOVITZ: 

Q Just give me your best recollection, Mr. Charig. 
A I have seen much more of the current account book, 
which I always considered as a basic book, than I have 
of the other. I have seen the cash book. 

Q And it reflects guilder payments? 

THE COURT: What is a guilder? 

MR. MOSKOVITZ: Florins; that is the Dutch 

857 currency. A To the best of my recollection the 

cash book contains entries in guilders only, and 
items of local significance. 

Q And the Giro books contain entries of checks and 
postal money orders and cable transfers in guilders; 
correct? A The Giro book contains transfers by other 
means than cash, and I looked in the Giro book whenever 
I had found a G in the current account book. 
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Q And what did you find when you looked in the Giro 
book? A But I did not systematically look for the Giro 
book. 
Q But isn’t it a fact as far as you looked it exorenaed 
these transfers in guilders? A I cannot say so because 
it did have entries in guilders but it also had entries re- 
lating to transfers from one country to another. | 
Q Take for granted that it contained transactions 
between people within Holland and people without Hol- 
land as well, was it expressed in guilders or in foreign 
currency? A I am sorry, I am not certain. 
Q But as far as you looked. A I have definitely 
seen entries in guilders and I have seen so many entries 
concerning persons outside of Holland— |. 
858 Q Do you recall ever seeing an entry m the 

Giro book which was expressed in guilders? A 
It is my recollection, yes, but I cannot give you a specific 
instance. 

Q Your recollection is Yes? A It is my sauelsetion, 
yes. | 





859 Q And the D book is Devizen book? Al That 
is right. 

Q And Devizen means foreign exchange? A ‘That 
is correct. 

Q And what is the literal translation of vreemde 
munt? A Foreign exchange. 

Q Give me the lilteral translation of vreemde munt. 
A Well, sir, foreign exchange, but I must say that is 
the translation which is—vreemde munt is very close to 
the German, and the Dutch people with whom I ‘have 

talked, and the accountants have said that vreemde 

860 munt is foreign exchange. 
Q Isn’t it a fact that vreemde munt means 
foreign currency, foreign money? Isn’t it then the coun- 
terpart of the cash book and isn’t the D book the counter- 











812 A 


part of the G book? A No, sir. I have talked to 
certified accountants who have explained to me that the 
vreemde munt book and the Devizen book would serve 
the same function. 

Q To the same extent that the K book and the G book 
serve the same function. A Oh, no, sir. 

MR. MOSKOVITZ: * * * 

If Your Honor please, I now call upon the Govern- 
ment, the defendant in this action, to produce all memo- 
randa made in the regular course of their business, made 
by their Munich office, which relate to the investigation 
of the books and records of von der Heydt’s Bank, In- 
ternationale Kunstvereeniging, and of the plaintiff in 
this case. 

THE COURT: Do you object? 

MR. BAUM: I certainly do, Your Honor. 

THE COURT: Sustained. * * * 

862 MR. BAUM: If Your Honor please, before I 
close my case I would like to read two things 
which will take about five minutes. 

The first is a cable dated April 8, 1956, from Professor 
Russel and Mrs. Huyer to Mr. Schiller of Mr. Mosko- 
vitz’s office. That cable is on file with this court attached 
to an affidavit of Professor Russel sworn to on the 17th 
day of April, 1956, and was filed with an affidavit of 
Mr. Moskovitz of April 19, 1956, and the cable reads as 
follows: 

‘‘Schiller, care Benbar Lexgramos, Washington D.C. 

‘‘Mrs. Huyer and Professor Russel have handed over 
all existing books and documents concerning the period 
September 1939 till January 1946 stop. It is absolutely 
impossible to hand over to Charig more books and docu- 
ments than are in existence stop Nor Mrs. Huyer nor 
Russel destroyed or held back a single book or docu- 
ment stop On the contrary to Charig was given all pos 
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sible cooperation and assistance and he was even per- 

mitted on April 9th to search with his accountant 
863 for books and documents at the office and at the 

home of Mrs. Huyer stop We have permitted to 
Charig to make photo copies at Price Waterhouse of all 
reports as Mrs. Huyer and Russel have no reports over 
the aforementioned period stop It is unture that Russel 
has not given any books or data to Charig of which 
Mrs. Huyer previously would have declared that she 
would have given such documents to Russel. Stop Mrs. 
Huyer only declared to Charig that she handed over to 
Russel all books and data of the aforementioned period | 
which she possessed stop Russel handed over all these 
same books and data to Charig stop We protest that 
not all existing books and documents would have been 
handed over on the contrary we the undersigned declare 
having handed over to Charig at the explicit request of 
von der Heydt and Gutstein all books and data which 
were on hand at the moment of decease of Mr, Huyer 
concerning the period of September 1939 till January 
1946 stop Nor Mrs. Huyer nor von der Heydt nor Gut- 
stein can be held responsible for the fact that earlier 
books and data may have been destroyed or got lost by 
the Germans or through any other cause.’’ 

Signed Professor Russel and Mrs. Huyer. 

864 The other thing, Your Honor, that I would like 

to read in connection with the pending motion, we 
stated in our moving affidavits that the basis for which 
we urged that the V. M. book was a significant omission, 
we did not incorporate that there is a deposition on file, 
and I would like to read just a few pages from that 
deposition which will answer it. 

I think this deposition is in Volume 3 of the sae 

It is the deposition of Mrs. Kielmann. 


‘‘Deposition of witness, Annie Kielmann, ee before 
me, Francis L. Foley, Vice-Consul of the United States 
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of America, duly commissioned and qualified, presiding 
officer ,at the offices of the United States Embassy, at 
Bonn, Bad Godesberg, Federal Republic of Germany, at 
2:30 o’clock p.m. on September 21, 1955, pursuant to 
amended notices to take depositions, dated July 28, 1955, 
and August 10, 1955, served by counsel for the defend- 
ants.’’ 
& & * * 

865 “By counsel for the defendants: 

“Q Mrs. Kielman, will you please tell us your 
full name and address: A Annie Kielman, nee Dillen- 
burger; Alemanneweg, 6, Bonn. 

“Q And will you please tell us the date and place of 
your birth? A September 10, 1905, in Glogau. 

“Q In what country is that? A Silesia. 

“Q What is your nationality, please? A German. 

“Q What is your present occupation? A I am an 
employee of the Federal Government. 

“Q Were you ever an employee of the Abwehr? A 
Yes. 

“Q What is the full name of that organization, please? 
A At the time, you mean? 

“Q Yes. A OKW, Ausland/Abwehr.” 

& e a e 


866 “Q During what years were you an employee 
of this organization? A From 1938 to 1944. 
“Q What were the functions of the Abwehr? A Es- 
pionage, counter-espionage, and sabotage. 
“Q And what was your position in the organization? 
A I had the foreign exchange disbursing department. 
“Q Were you the head of any department or section? 
A It was a section. 
“Q Were you the chief of this section? A Yes, of 
the foreign exchange disbursing section.” 
Now, if Your Honor please, I would like to con- 
867 ‘tinue at page 17, on the second line: 
“Q Will you now describe for us the procedure 
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by which you effected payments to agents in enemy coun- 
tries during the war. A Transmittal of moneys to 
agents in enemy territory were effected by transfer 
through the Thyssen Bank from my department or 
through payment to the respective officer who had the 
particular agents under him and who would pare the 
money along by means unknown to me. 

“Q With respect to payments that were made to the 
Thyssen Bank, please describe for us exactly how’ these 
remittances were made at the beginning of the war. A 
The foreign exchange amounts which we had in our ac- 
count with the Thyssen Bank were carried under the 
name of ‘Trusteeship Special Account’, Treuhand-sonder- 
konto. I would give instructions to the Thyssen Bank 
under this designation for remittance of a certain amount 
to a certain person into a certain bank account or to 
some address, and there was an arrangement with the 
Thyssen Bank at the beginning of the war to have’ these 
transfers go via Holland, von der Heydt.” 

Then I would like to turn to Page 19, toward the 
868 bottom of the page: 

“Q After these arrangements were antersa into 
and you received orders for transmission, for payments 
to agents in enemy countries, tell us exactly what you 
would do with such an instruction. A Pursuant to the 
arrangement made, the route that the remittance was to 
take was via Holland, and I called up Mr. Schlessiger of 
the Thyssen Bank on the telephone and told him that he 
would get instructions in writing concerning a certain sum 
of money which was to go via the established route and 
that I authorized him to withdraw a certain amount, the 
amount in question, from our trusteeship special account, 
and to place the equivalent value in Dutch guilders at the 
disposal of the Dutch bank. Initially it was always done 
in this way; namely, that only the Dutch guilder amount 
necessary for one remittance was made available. Later 
on, when the remittances became more frequent, I made 
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an arrangement with Mr. Schlessiger to the effect that 
we deposit a larger amount with Dutch guilders with 
von der Heydt so that instructions would not have to be 
given in every individual case of a remittance. This was 
done upon the suggestion made by von der Heydt and 
which was passed along to me by Schlessiger. 
869 “Q After you talked to Schlessiger on the phone 
and told him that a written instruction would fol- 
low, what did you do then? A I made out the written 
instruction and gave it to the Thyssen Bank, to the mes- 
senger.” 

Then on page 22 I would like to read one question, in 
the middle of the page: 

“Q Now, was this procedure followed at all times dur- 
ing the war? A _ No, only until the invasion of Holland.” 

Then, finally, I would like to read at the bottom of page 
66. This is part of the cross examination now: 

“Q Now, when you received instructions to make pay- 
ments via the Thyssen Bank, did you know any of these 
agents to whom these moneys were paid? A You mean 
personally? 

“Q Yes. A No. 

“Q Did you know what their functions were? A Not 
what their specific functions were, I only knew that he 
was an agent, under-cover agent, I think it is for ‘V- 
Mann’.” 

That is all I want to read, Your Honor. 

MR. MOSKOVITZ: * * * 

2s Sd & * 

874 * * * Before I close, Your Honor, I would like 

to call upon the Government to produce—I limit 
my request in contradiction to the one I made before the 
recess—to produce all memoranda which were made in 
the regular course of business in the Munich office which 
relate to Mr. Charig’s investigation of the books and rece- 
ords of the von der Heydt Bank, Internationale Kunst- 
vereeniging, and the plaintiff. 
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MR. BAUM: Same objection, Your Honor. 
THE COURT: Sustained. 
* . 


932 RULING BY THE COURT ON 
MOTION TO DISMISS 


THE COURT (Curran, J.): This is a motion to dis- 
miss on behalf of the defendants on the ground that the 
plaintiffs have not fully complied with the discovery 
order of February 9, 1956. | 

No contention has been made by the plaintiffs that they 
have produced all the documents described in the Court’s 
order; nor is any contention made by the plaintiffs that 
the dooumients alleged by the defendants to be i 
did not at one time exist. 

In his memorandum of October 8, 1956, Judge Tamm 
said: 

“The chronology of the discovery procedure in this case 
indicates that plaintiff von der Heydt, through his agents, 
has repeatedly denied possession or control of additional 

documents but thereafter has produced the denied 
933 documents, or copies of them, for examination. 

Records made available to the defendants for 
examination indicate rather positively the existence of 
other records referring to transactions enumerated 1 in the 
records made available.” 

All documents which were called for by the Conrt’s 
order not having been produced, and the plaintiffs not 
having satisfactorily shown to the Court that such docu- 
ments do not exist, and the plaintiffs not having satis- 
factorily explained to the Court why they have not: been 
produced; and the pattern of the conduct of the plain- 
tiffs’ duly authorized representatives, but not including 
present counsel, clearly showing an unwillingness on their 
part to make a full disclosure to the defendants; and the 
plaintiffs’ answers to the defendants’ interrogatory No. 23 
being too vague and wholly insufficient since the answers 
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furnish no details as to any specific documents, I find 
that the discovery order of this Court of February 9, 
1956, has not, in good faith been complied with. The 
motion to dismiss the complaint as to all plaintiffs is 
hereby granted. 

Counsel for the defendants will submit an appropriate 


order. 
s * & * 


947 Extract from Proceedings, Dec. 18, 1956. 
a s ee * 


955 MR. SACHS: I want to be sure on it. Sec- 
ondly, we feel, Your Honor, that findings should 
be made. 

THE COURT: Ona motion? 

MR. SACHS: Yes. 

THE COURT: We don’t make findings on a motion. 
I thought I made my findings in the order, they hadn’t 
answered the interrogatory sufficiently and hadn’t com- 
plied with the order in good faith. If that isn’t a find- 
ing, I don’t know what a finding is. 

MR. SACHS: If that is Your Honor’s feeling; we have 
understood from the tenor of the hearing that you were 
particularly worried about the interrogatory and the docu- 
ments that we called the Dutch documents, those that Rus- 
sell testified about. Would ‘Your Honor want so to find, 
if I am correct? 

THE COURT: No. 
956 MR. SACHS: You want to leave it as it is? 
THE COURT: Exactly the way it is. 
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PLFS. EX. # 1 ! 
DR. L. GUTSTEIN ; 
RECHTSANWALT April 25, 1956 
Mr. Irving Moskovitz ! 
115 Broadway | 
New York 6 | 
Dear Irving: 

Enclosed herewith is a photostat of a letter of Mr. von 
der Heydt’s secretary dated April 17th relative to the 
files airmailed to you on the above mentioned date. 

The client told me that he has no objections to’ come 
to the United States in order to testify. When could this 
be done. ! 

Best regards, : 

Sincerely, 

Encl. L. Gutstein 
lg/z 

PLAINTIFFS EX. 1A 
TRANSLATION 
Cable Address 
HEYDT ASCONA SWITZERLAND 

ASCONA (Switzerland) April 17, 1956. 


| 


Dr. L. Gutstein 
Bahnhofstrasse 73 
Zurich 

Dear Doctor: ! 

Pursuant to the telephone order received today _— 

Baron v.d. Heydt, we are sending this afternoon by air- 

mail the following business folders to Mr. Irving Mos- 

kovitz, 115 Broadway, New York: 

Union Bank of Switzerland, Locarno 1947-1948-1949 
(earlier records 
are no longer 
available) _ 

Niederrheinische Bank A.G., Wesel, 1947, 1952 to 
1956 (no earlier 
records are | 
available) 
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“ 
Bankhaus v.d. Heydt-Kersten & Sons 1947-1952 
Wuppertal-Elberfeld 
Internationale Kunstvereeniging N.V., 1946 (no earlier 4 
Zandvoort, records, but 
later ones) 
Bank voor Handel on Scheepvaart, no correspond- ¢ 
Amsterdam ence available 
any longer. 
August Thyssen Bank AG. 1949-1956 * 
Meissner, Dr., Munich, 1951-1955 
Heinrich Luebke, Duesseldorf, 1953-1954 4 
Schlesinger, E. Bombay, 1950-1956 
Schunk-Peetz, 1946-1955 
RES—Immobiles, Ascona, 1938-1939 
v. Stohrer empty folders, 
since letters 
were torn up * 
long ago. 
Von der Heydt’s Bank, Zandvoort no folder sent, 
as none could 
be found. 
Russel, Prof., Amsterdam 1945-56 
Yours very truly, 
v.d. Heydt secretarial office ie 
O. /s/ lL. Hofstetter 
PLFS. EX. #2 
Your reference: GR/GB/2 
Prof. G.M.G.H. Russel December 23, 1955 
Willemsparkweg 205 
Amsterdam 


Dear Professor: 

Many thanks for your kind letter of the 21st inst. I 
thank you again very much for all your efforts. I agree 
that it would be a good idea to send the things to Swit- 
zerland. On the other hand, I must finally rely on the 
judgment of the American attorneys because they are 
the ones who are conducting the lawsuit. 
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I have suggested January 7, because you had mentioned 
a weekend. However, I am agreeable to any other date. 
But, due to my heart condition, I can not go to a winter 
sport resort of more than 1200 meters altitude. I am 
going to write again today to Dr. Gutstein so that he 
will hurry up. I am available any time, day or night. 
With best Christmas wishes and again many thanks, 
Sincerely yours, 
Heydt 
PLFS. EX. #3 


Professor G.M.G.H. Russel December 29, 1955 
Willemsparkweg 205 | 
Amsterdam (Holland) 

Dear Professor: , 

I thank you for your letter of the 27th inst. I wired 
you the same day. Naturally, I agree to everything, 
especially the conference on January 6, and I thank you 
you for your kind willingness to come. In the meantime, 
you will have received Mr. Gutstein’s letter of the 28th 
inst., in which he wrote you suggesting that we preferably 
wait for the answer of the American attorneys. I agree 
to everything you and Dr. Gutstein decide and shall come 
to Zurich as soon as the date has been fixed. | 

With best wishes for the New Year, also to your 
family, 

Very truly yours, | 
HNA Heydt | 


PLFS. EX. #4 


Dr. I. Gutstein | 
Rechtsanwalt December 22, 1955 
Mr. Irving Moskovitz : 
115 Broadway 
New York 6, N.Y. U.S.A. 
Dear Irving: 

I just received your cable stating that you will —_ 
to file the papers in the Von der Heydt case on December 
30th, and I am giving you herewith at once the views of 





822 A 


our client and myself with regard to the questions raised 
in your letters of December 2nd and 12th. 

So far I did not receive the complete set of depositions 
you sent by sea mail and can therefore take no position 
with regard to them, especially the depositions of Podein 
and Duesterberg. The mail delivery seems to be delayed 
by Christmas parcels. Maybe you can get an additional 
extension, alleging this difficulty, if you need my views on 
the depositions. 

As to the matter itself, I agree that the motion should 
first be opposed in its entirety on legal grounds. 

If, however, we are required to produce some or all of 
the documents asked for, you may tell the Court that 
our client will, of course, consent to the production of 
documents as we have nothing to hide. However, he 
cannot be asked to do something which is against the 
laws of the states involved as this would bring him into 
difficulties with the authorities and jeopardize his whole 


position personally and with regard to his property. 
Besides, you will see from the statements below that the 
laws of the states involved will not allow the edition of 
documents to as vast a degree as is asked for. 

I will now answer your questions in the sequence as 
they were put: 


1. Documents numbered 1, 2, and 3: 

a) our client is the controlling stockholder of the two 
corporations. . 

b) our client is prepared to consent to the production 
of the documents. 

c) and e) These paragraphs ask for the production of 
all documents of and with relation to a Dutch bank, a 
Dutch corporation, and business activities of our client. 

Dutch Bank: Every European bank is obliged to keep 
all its documents secret. This is vitally different to the 
U.S. banking system. Only the person directly concerned 
by a bank document has the right to see it, to make a 
copy of it or to allow a third person to see and copy it. 
This is true also for the Dutch bank in question. The 
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controlling stockholder himself has no right to see docu- 
ments relating to third persons and cannot authorize a 
third person to examine them. All which the Government 
therefore can ask for—after having obtained the full con- 
sent of our client—is to examine the documents strictly 
relating to our client. As soon as a third person jis in- 
volved in the transaction dealt with by a certain docu- 
ment, the Government will have to ask for the consent of 
this third person as well. This refers, of course, to all 
documents of the Dutch bank, whoever may be in pos- 
session of them. Any third person disregarding thei bank 
secrecy—and this includes also former employes or liqui- 
dators of the bank as in our case—will be liable under 
the penal and civil code for the damage caused. Of 
course, neither Mrs. Huyer nor Professor Russel ean be 
expected to run such a risk. 

Dutch corporation: Under Dutch law, on principle, the 
corporation is not obliged to keep its documents secret. 
However, the question arises whether a commercial: cor- 
poration can consent to having all its books, accounts, 
and other documents examined by representatives of a 
foreign government, as this may jeopardize its very ex- 
istence. Just imagine that representatives of the Dutch 
Government would ask General Motors to let them exam- 
ine their books, etc. over a period of more than five 
years! It is therefore probable that the organs of, the 
corporation will have to refuse such a thorough examina- 
tion and that they would not follow respective directions 
given by the Meeting of Shareholders. Moreover, it is 
also probable that the majority of the stockholders, as 
the executive of the corporation, will incur penal sac- 
tions by a decision allowing a foreign government to 
examine the whole business life of the corporation. .We 
therefore suggest that the Government reduces its request 
for the production of documents to an acceptable limit, 
by describing exactly which documents are wanted. |, 

I may further mention that our client, realizing that he 
may incur penal prosecution in Holland and fearing: to 
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be all of a sudden no longer able to travel to and stay 
in that country, is retiring as organ of the corporation 
and takes into consideration to sell his shares. 

Business activities of our client: As mentioned above, 
the client is ready to consent to the production of these 
documents. It would be of advantage for the Govern- 
ment if it would specify which business activities it has 
in mind. The client cannot see what the Government is 
referring to, and most of the letter written will just 
be private letters concerning no special business. 


2. Documents numbered 4: 


These are documents which are in possession of a Ger- 
man bank. 

It may be said again that our client consents to the 
production of the documents. 

It is, however, another question whether the bank is 
authorized under German law to produce documents even 
with the consent of the client. The German banks, too, 
are obliged to respect the secrecy of all documents. They 
are only allowed to produce documents relating to one 
client with the consent of that particular client. If a 
document refers to more than one client, they will have 
to obtain the consent of all the clients. For documents 
relating to the former von der Heydt’s Bank and to the 
Internationale Kunstvereeniging N.V., a consent of our 
client will not be sufficient to allow the Government to 
examine them. The Government will have to produce the 
consents of the organs and liquidators respectively of 
these two firms.—Whether the two Dutch firms can give 
their consent at all, remains an open question and in this 
respect I refer to my statement under “Dutch bank” 
and “Dutch corporation”. 

Besides, there is a possibility that German laws also 
contain provisions against economic espionage which 
might declare punishable such a vast examination of docu- 
ments as requested by the Government. 
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3. Documents numbered 5 and 6: 


Here, too, I want to stress the fact that our client is 
willing to consent to the handing out of these documents 
which are in his possession. 

However, this motion also asks for an indefinite ‘num- 
ber of documents which are all located in Switzerland, 
the domicile of our client, and on which Swiss law is 
applicable. The Government itself mentions in the Aff- 
davit of Mr. James H. Hill the Swiss law relating to 

“economic espionage” which forbids foreign governments 
to inspect documents pertaininng to firms domiciled in 
Switzerland and trade with Switzerland (Section 278 of 
the Penal Code of Switzerland). 

Most of the documents asked for by the Government 
relate to Swiss and foreign banks and to commercial 
firms which have business with Switzerland, and the 
question therefore arises whether by handing out docu- 
ments to the extent asked for by the Government, our 
client will not be guilty of economic espionage. As our 
client is a resident of Switzerland and interested in 
maintaining nothing but the best relations with the Swiss 
authorities, I wonder if he should not get a ruling first 
stating whether or not this would be considered as eco- 
nomic espionage. Section 273 cited provides high jail 
and penitentiary sentences and fines, and a violation of 
the said law would undoubtedly result in the expulsion 
of our client from the country. 


4. Documents numbered 7: 


| 

Here, too, it may be said that, as far as the consent 
of our ‘client is concerned, the latter is at once prenared 
to give it. 

However, it should be stated that the consent of the 
client allows for an examination by respresentatives of 
the Government only insofar as our client himself would 
be allowed to examine documents in possession of Fides 
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Union Fiduciaire. Again the request of the Government 
is so vast that it may also include documents involving 
third persons. There is nothing our client could do to 
induce Fides to hand over copies of these. 

Moreover, here too, I want you to draw the attention 
of the Court and the Government to the Swiss law against 
economic espionage. I am quite sure that, if our client 
would consent and Fides would be ready to hand over all 
the documents requested by the Government, so much of 
Swiss trade and economy would have to be revealed that 
our client as well as Fides would violate Section 273 sub- 
section 2, of the Swiss Penal Code, whereby anyone is 
punishable who reveals secrets of commerce to an official 
of a foreign state. Since the consequences for our client 
would be grave—as stated above—I wu! suggest to him 
also in this instance to obtain a ruling of the Swiss anu- 
thorities that by giving his consent he will not be com- 
mitting economic espionage. 


5. Documents numbered 8: 


On principle the client is ready to request the Union 
Bank to deliver copies of the documents you were re- 
quested to hand over to the Government. 

However, I once more refer to the bank secret which 
will not allow the Union Bank to deliver copies of other 
documents than those relating exclusively to our client. 
If third persons are involved, which seems to be the case 
according to the wording of the request of the govern- 
ment, the Union Bank will refuse delivery and our client 
has no means to force it. The rules on bank secrecy in 
Switzerland are very strict and the punishments high so 
that a bank employee will surely not risk any-thing 
(Banking law Section 47; Dr. R. K. Kaderli, Das schwei- 
zerische Bankgeschaft 1955, p. 74; Dr. A. Schaefer, Das 
Bankgeheimnis, SJZ 49 Heft 22, p 9ff 1953; C. F. Dela- 
chaux, Le secret professionel du banquier en droit suisse, 
Neuenburg 1939). 
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Moreover, as the Affidavit by James D. Hill mentions 
on page 13, it is possible that an inspection of these 
bank documents by representatives of the Government 
would constitute economic espionage according to Swiss 
Penal Code. The Government therefore knows that any 
attempt of its representatives to inspect such documents 
would be futile. However, it would be punishable, too, if 
our client by his consent and order to the Union Bank 
tried to provide the US-Government with documents they 
could not obtain themselves because this would be a vio- 
lation of the Swiss Penal Code I will therefore also in 
this case first obtain a ruling of the Swiss authorities. 
I am sure that the US-Government will consent to this 
since it surely does not want to provoke any illegal meas- 
ures in connection with their request for examining docu- 
ments. 

In general I may say that there is one other legal and 
easier way to produce evidence in Europe for a trial 
before a foreign court: Both parties in the procedure 
may ask the court to procure certain evidence or the 
examination of a witness abroad. The court thereupon 
requests the foreign government through its own govern- 
ment and through the diplomatic channels to obtain this 
evidence and to examine the witnesses. The foreign 
government for that purpose will charge one of its 
courts and transmit the result through the diplomatic 
channels to the court abroad. This way, there would be 
no problems of bank secrecy and of economic espionage 
since the examining foreign court would have to clarify 
all these questions before examination. 

I hope this letter contains all the information required 
by you and [ will let you know my views on the arboat- 
tions as soon as the sea mail parcel arrives. 

If there is any further problem, please let me know. 

With best regards, 
Sincerely, 
/s/ lL. Gutstein 
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PLFS. EX, #5A 


Fides Union Fiduciaire 
October 18, 1956. 
Messrs. Graubard & Moskovitz, 
to the attention of Mr. I. Moskovitz, 
NEW YORK 6, N.Y. 
Dear Sirs, 
Re Heydt v. Brownell 

Apparently there has arisen some misunderstanding in 
this matter which is paraphrased in the enclosed copy of 
a letter which the second signatory has written to-day to 
Baron Eduard von der Heydt, Ascona. 

In order to remove this misunderstanding we add a 
letter addressed to you which you may deliver to the 
Court with the necessary explanation. 

Yours faithfully 
FIDES 
Union Fiduciaire 
Enclosures 


PLFS. EX. #5B 


Fides Union Fiduciaire 
October 18, 1956. 
Messrs. Graubard & Moskovitz, 
to the attention of Mr. I. Moskovitz, 
NEW YORK, 6, N.Y. 
115 Broadway. 
Dear Sirs, 
Re Heydt v. Brownell 
On August 16, 1955, Ratw S.A. Fribourg, and the for- 
mer members of the Board of Libertas §.A., Luxembourg, 
answered the Interrogatories of the Department of Jus- 
tice, Office of Alien Property, Washington 25 D.C. 
As we have managed these two companies for Baron 
Eduard von der Heydt, we are in a position to declare 
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that the answers given to the above mentioned Inter- 
rogatories are true and correct. | 
Yours very truly 
FIDES 
Union Fiduciaire 


By airmal 
PLFS. EX. #5C 
TRANSLATION 
ROBERT MEYER 
Baron Eduard von der Heydt 
Casa Maya, 
ASCONA. | 
Dear Baron: : 


I received your letter of yesterday with enclosure. 
After studying the matter, I came to the following con- 
clusions: 

Apparently you informed the Court that Fides sub- 
mitted a declaration concerning the property in enemy 
or enemy-occupied territories. This is not the case. It 
was Ratio and the former members of the Board of 
Directors of Libertas who made these declarations on 
August 16, 1955. These two declarations are in the 
possession of the U.S.A. Attorneys, which appears from 
an inquiry by the latter. I may also assume that the 
attorneys submitted these declarations. The inquiry of 
the Court in item 7, of which you informed me in extract 
form, is due to inaccurate information. 

In order to clarify the matter, Fides today has written 
to the attorneys in New York. You will find copies en- 
closed. 

With best regards, 

Very sincerely yours, 


/3/ M 


2 enclosures 
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PLAINTIFFS EXHIBIT NO. 6 
Same as Defendants’ Exhibit No. 24 (J.A. 875) 


PLAINTIFFS EXHIBIT NO. 7 
Same as Defendants’ Exhibit No. 25 (J.A. 875) 


PLAINTIFFS EXHIBIT NO. 8 
Same as Defendants’ Exhibit No. 26 (J.A. 875) 


PLAINTIFFS EXHIBIT NO. 9 
Same as Defendants’ Exhibit No. 30 (J.A. 877) 


PLAINTIFFS EXHIBIT NO. 10 
Same as Defendants’ Exhibit No. 338A (J.A. 879) 


PLAINTIFFS EXHIBIT NO. 11 
Same as Defendants’ Exhibit No. 28 (J.A. 876) 


PLFS. EX. #12A 

TRANSLATION 

Zuerich, February 25, 1956 
Dr, L. Gutstem 

Mr. Ed. von der Heydt 
Ascona 

Dear Mr. von der Heydt. 

In a letter of February 16, 1956, Mr. Moskovitz tells 
me that, contrary to expectation, the Court fully supports 
the Department of Justice in their demand of handing 
over all documents. According to his view this is against 
the clear rules of procedure, but this can only be argued 
later. At the moment, the order of the court must be 
complied with and the documents asked for must be pro- 
duced. 

Enclosed I send you a copy of this order. You will 
see from it that the papers have to be presented by 
February 27. As we have only just received this deci- 
sion this naturally is an impossible thing. With regard 
to documents mentioned under 1-4, which have to be pre- 
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sented to the representatives of the Department of Jus- 
tice in Munich and in Amsterdam, I have got in touch 
with Mr. Charig asking him for an extension until March 
1, 1956 for documents 1-3 and until March 5 for docu- 
ments 1-4. 

On Thursday, March 1, 1956, relying on the decision 
of the American Court, Mr. Charig, at the office of Prof. 
Russel, will have a look at the documents mentioned un- 
der 1-3, i.e. books of the von der Heydt’s Bank, the “Inter- 
nationale Kunstvereeniging NV” and documents in the 
possession of Mrs. Huijer and Prof. Russel concerning 
the two companies named and concerning your further 
business activities during the time of September 1939 and 
end of 1945. I ask you therefore to let Prof. Russel know 
that Mr. Charig will call on him on March 1, in order 
to look through these documents and—as far as Prof. 
Russel declares that he has no right to show these docu- 
ments—will you authorize Prof. Russel to hand over 
these documents, so that on your part in any event 
nothing is done to obstruct an examination of these docu- 
ments by the Department of Justice. 

With regard to those documents of the N isdenstliniaghe 
Bank as mentioned under No. 4 in the Court Order, those 
documents must be put at the disposal of the Overseas 
Branch of the Department of Justice in Munich, on March 
5, 1956. As the mentioned bank is under the obligation 
of the bank secrecy they must be authorized by you as 
soon as possible to let a representative of the Department 
of Justice have a look into the documents mentioned un- 
der Nr. 4. 

Concerning the documents under No. 5 ff, I have cabled 
to Mr. Moskovitz to apply for an extension of the dates. 
It is not certain whether this will be obtained and if so 
until which date. All these documents will have to be 
presented in New York in the office of Mr. Moskovitz. I 
shall try to obtain the permission that also these docu- 
ments can be shown in Munich. | 
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The documents 5 and 6 are in your possession, I as- 
sume, so that they can be sent immediately? 

As for documents 7 and 8, the Fides Treuhand as well 
as the Union Bank are under the obligation of secrecy. 
‘You must therefore make it clear to Fides as well as to 
the Union Bank that you release them from this obliga- 
tion of secrecy, and further you must ask Fides and the 
Union Bank to select either the original documents or 
copies thereof to the extent required by the judge and 
keep them ready. As soon as we shall know where the 
examination of these documents by the Department of 
Justice will take place we can send them there. 

Further you are asked in the decision to give an answer 
to question 23 of the interrogatory of the Department 
of Justice. The question is repeated right at the end of 
the decision. In any case your answer ean be sent di- 
rectly to the Department of Justice in Washington. 

I regret that all of a sudden such an enormous pro- 


duction must be prepared in such haste, but apparently 
this came as a surprise also to Mr. Moskovitz. 
With kind regards, 


Truly yours 
/s/ lL. Gutstein 
Enclosure Mentioned 


PLFS. EX. #13A 


TRANSLATION 
Cable Address 
HEYDT, SWITZERLAND 
Special Delivery 
Ascona, February 26, 1956 

Mr. L. Gutstein 
Bahnhofstrasse 73 
Luerich 
Dear Doctor: 

I received yesterday evening your special deliver let- 
ter of February 25 and only today I have been able to 
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get in touch with my secretary. Accordingly, I have at 
once sent a cable to Prof. Russel, and special delivery 
letters to the Niederrheinische Bank, to Fides Treuhand 
and to the Union Bank of Switzerland. | 

Question Nr. 23 I am answering as per enclosure and 
also draw your attention to my detailed letter to you of 
October 28, 1955, which to the bigger part answered this 
qutestion. Moreover, extensive answers have been given 
already by Ratio S.A. and Libertas S.A. to Graubard & 
Moskovitz on August 16, 1955, which Fides mailed to you 
on the same date. | 

My sworn declaration to Nr. 23 you will find sidused. 

Concerning your question on page 2 of your yesterday’s 
letter: the documents 5 and 6 are the same for which you 
inquired in August 1955 and for which I have given you 
an extensive reply on August 28, 1955. In answering the 
Defendant’s Interrogatories of June 1955 I have answered 
several questions with “yes” or “no” to question (a), (b) 
ete. I do not have these interrogatories here and I 
therefore cannot see what questions they were and what 
they were referring to. ; 

Yours truly, 
/s/ Heydt 

Enclosure—1 declaration 


PLFS. EX. #16A 


(TRANSLATION) ! 
26 August 1955 
Herrn Prof. Mr. G.M.G.H. Russel, ! 
Willemsparkweg 205 
AMSTERDAM 

Dear Professor, 

Many thanks for your friendly lines of the 24th of this 
month. It is certainly good that the matter is now under 
way. I believe indeed that Mr. Charig is only interested 
in prolonginng the matter as long as possible. 
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I see no inconvenience in the Libertas matter.* The 
matter is in any case so long ago that I cannot recall. 
In any case the creation of Libertas occurred by the 
causation of Mr. Meyer, that is, the Fides, and I believe 
that it concerned principally tax savings. 

With kindest regards, 

With kindest regards, 
Yours sincerely 
Heydt 
* I telephoned Mr. Meyer, he has no doubts, that it con- 
cerned only a securities custody account. 


PLFS. EX. #17A 


(TRANSLATION) 
8 November 1955 


Den Heer 
Prof. Mr. G.M.G.H. Russel 
Willemsparkweg 205 


Amsterdam 
Dear Professor, 

I take the occasion hereby to advise you of correspond- 
ence which I have recently had with the firm Price 
Waterhouse & Co., the Hague. This firm has since, I 
believe, twenty years or longer regularly controlled the 
books of the Internationale Kunstvereeniging N.V. and 
made the relevant report. Price Waterhouse & Co. have 
now written me a letter dated October 12, 1955, which I 
enclose and ask you to return. The firm is of the opinion 
that the Internationale Kunstvereeniging N.V. properly 
must have a director, etc. I had indeed, as you know, 
after the sudden death of Mr. Huijer given Mrs, Huijer 
power of attorney with several banks. Actual business 
was indeed no longer done and I could as well have 
dissolved the firm but there remained some matters which 
could not for the time being be completed and therefore 
I had decided to keep the firm in existence for the time 
being, at which time Mrs. Huijer told me that her hus- 
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band had discussed everything with her and that her son 
could now help also. He is employed by a bank in Am- 
sterdam. Therefore there is not any necessity! for a 
director but in the opinion of the firm Price Waterhouse 
it would nevertheless be better. I wonder whether you 
or one of your associates could take over this office and 
under what conditions. There is only involved that the 
blocked assets be freed and that the ruins in Wesel—they 
were previously houses—be sold. 

To give you a general picture of the situation, I send 
you enclosed the last report of Price Waterhouse and 
would appreciate it if you would let me know your views 
about it. In itself I would not like to withdraw the job 
from the firm Price Waterhouse which has worked for me 
so long, and furthermore I should like to take Frau Huijer 
into consideration since she and Mr. Huijer remained true 
to me during the many years, especially during the hard 
war years, and handled the situation very well so that I 
should like to meet Frau Huijer half way, more laws 
would otherwise be usual. 

I hope very much that everything is well with you, and 
am with kindest regards to your family also, 

Yours sincerely, 
Heydt. 


PLES. EX. #18A 


(TRANSLATION) 
16 November 1985 
Your References: GR/LP/2. 
Herrn Prof. Mr. G.J.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor, 

I acknowledge with thanks the receipt of your Heiter 
of the 14th of this month with the detailed information. 
As you know, there is in fact actually nothing more left 
of the firm than the ruins in Wesel and the Dutch secur- 
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ities. I was first advised to endeaver to build a house in 
Zandvoort. Then I was advised against this because this, 
as I know from experience, is a very insecure capital 
investment. 

In itself it is, as you write, doubtless the simplest if I 
myself become director. Self-evidently Mrs. Huijer has 
reported to me regularly concerning all duties and has 
executed them so far correctly. I will review the situation 
and return to it later. 

With many thanks for your detailed advice and kind 
regards to your family also, 

Yours sincerely, 
Heydt. 


PLES. EX. #19A 


(TRANSLATION) 
28 November 1955 
Your reference: GR/GB/-1 
Den Heer 
Prof. Mr. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

Many thanks for your gracious lines of the 22nd of this 
month which I can answer only today because I have been 
away for a week. 

Upon the basis of your advice I have instructed Mrs. 
Huijer to take the necessary steps and to contact you if 
necessary so that I will become Direktor and you will 
remain Prokurist. The question is whether one is per- 
haps later to name a Kommissaris for the eventuality 
that I might be incapacitated. For the present every- 
thing is going very well and quietly because actual busi- 
ness cannot be done any more. 

As concerns Dr. Gutstein I will write him today that 
he should send to you the second copy of the photocopies 
and the transcript of the deposition. 
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Concerning my trip to the United States I have been 
warned by various acquaintances not to go, among others 
by the known Dr. Wohltat who has had much to do with 
the Americans in similar situations and was for a while 
in Holland but who in the long run could not deal with 
the Nazis and went to the Far East. One advises me to 
remain here quietly and to await developments. It will 
certainly be still quite some time until the decision is 
made. In the meantime I have heard nothing further 
about the whole matter. The people take their time be- 
cause they want to keep their comfortable jobs as long 
as possible. Once my matter is finished they will have 
nothing more to do. 

Many thanks for your kind efforts and regard also 
to your family. 

Yours sincerely, 


Heyat, : 
| 


PLFS. EX. #21 


Translation 
Berne, September 29, 1956 
Federal Military Administration 
No 98/17 v. 46 
Dy; G. P, Treadwell 
Attorney 
Niischelerstrasse 44 
Ziirich 1 ! 
Request for documents 
re Dr. von der Heydt 
Doctor, 

I am referring to your request and your phone call of 
September 12, 1956, to hand out the files of the Military 
Tribunal in the ease Dr. von der Heydt and wish to in- 
form you in agreement with the Attorney General’ that 
the files in question because of their confidential nature 
were confiscated at the time and therefore cannot be 
handed out. Particularly those files that have been! con- 
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fisecated by the Federal Police during the investigation 
made by said Police must be considered as confiscated for 
good. 


Very truly yours, 
Federal Military Administration 
The Director: 
sig. Bracher 


PLFS. EX. #22 


(copy) 
FIDES UNION FIDUCIAIRE 
Zurich 3rd July 1956 
Department GM 
RM/mu 
Messrs. Graubard & Moskovitz 
To the attention of Mr. I. Moskovitz 
New York 6, N.Y. 
115, Broadway 
Airmail 
Dear Sirs, 
Re: Heydt v. Brownell 

Please find enclosed list of correspondence No. 27 enu- 
merating the photostatic copies or ordinary copies which 
we have dispatched to-day in one cover as registered com- 
mercial papers. 

This cover contains the balance-sheets of Ratio S.A. for 
the business years 1939/45. You will see that the most 
important positions are specified on special sheets. Thus 
you will be able to get a precise view about the business 
activities in the above-mentioned period. 

Mr. Edward von der Heydt informs us that the Ad- 
ministration ask for a statement for the period 1939/45 
of the property invested in countries with which the 
U.S.A. were at war. We willingly comply with this re- 
quest with respect to the property we have held for Mr. 
Edward von der Heydt in this period, i.e. the Ratio S.A. 
as shown by the balance-sheets of Ratio S.A. the most 
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important assets are the securities and the real estate. 

As per enclosure No. 4189 we have specified these two 

positions as follows: 

A. Investments or property in allied or neutral counties 

B. Investments in Germany and in countries occupied 
during the war by the Germans. 

As basis for this statement served the balance-sheets 
1939/45. We trust that the figures given under point B. 
answer the question put by the Administration. | 

In connection with the above we wish to state the fol- 
lowing: 

1) Before the war the proportion between A and B was 
about 50:50 

2) The changes in the figures during the war septa 
mainly from valuations and less from changes in 
the investments. As well known, during the war the 
fluctuations of the quotations were extraordinarily 
large. 

3) From 1941 chiefly Swiss investments were made (real 
estate, mortgage and securities). Also USA aad Ar- 
gentine securities were acquired. 

4) The position B represents an old —" con- 
sisting of debentures, bonds and shares. With re- 
spect to the investment in shares, the nominal amounts 
owned by Ratio S.A. are only small fractions of the 
share-capitals of the German Corporations. 

As already mentioned before, the detailed balance-sheets 
will give you a precise view of the situation and the busi- 
ness activities of Ratio S.A. It would cause much work 
to have photostatic copies made of the bookkeeping 
sheets for the years 1939/45 and to send same to you. 
We therefore request you to ask the Administration 
whether they would not renounce to our sending the 
bookkeeping material. We hope that they will answer 
positively to our request in consideration of the many 
documents and balance-sheets sent to you (4189 numbers). 
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We add a copy of the present letter in case you would 
like to send same to the Administration. 
Yours very truly 
FIDES 
UNION FIDUCIAIRE 
(2 signatures) 
Encl. ™ 
Inst of Correspondence No, 27 


Photostatic copies of correspondence re Ratio S.A., Fri- 
bourg, dispatched to Mr. I. Moskovitz, c/o Graubard & 
Moskovitz, 115 Broadway, New York 6 

4182 Balance-sheet as at December 31, 1939 
of Ratio S.A., Fribourg with 9 enclosures 

4183 Balance-sheet as at December 31, 1940 
of Ratio S.A., with 10 enclosures 

4184 Balance-sheet as at December 31, 1941 
of Ratio S.A., with 12 enclosures 

4185 Balance-sheet as at December 31, 1942 
of Ratio 8.A., with 14 enclosures 

4186 Balance-sheet as at December 31, 1943 
of Ratio 8.A., with 13 enclosures 

4187 Balance-sheet as at December 31, 1944 
of Ratio S.A., with 11 enclosures 

4188 Balance-sheet as at December 31, 1945 
of Ratio S.A., with 12 enclosures . 

4189 Statement of investments in allied and neutral 
countries (A) in Germany and in other countries 
occupied by Germany during the war (B) 
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PLFS. EX. # 24A 


Translation 
Robert Meyer-Boehler Zuerich, November 28, 1956 

Mr. Eduard von der Heydt 

Statler Hotel 

Washington, D.C. 

Dear Mr. von der Heydt, 

The telephone conversation held with you last night 
was not very distinct. You mentioned the letter of Fides 
of October 18, 1956 to Messrs. Graubard & Moskovitz 
and wished to have information about the Danish and 
Norwegian shares and bonds. 

This morning I have found out at the office that the 
above mentioned letter is a declaration of Fides with 
which the answers given on August 16, 1955, by Ratio 
SA. and the former administration of the Libertas to 
the so called interrogatories of the Department of Jus- 
tice, Office of Alien Property, have been confirmed as 
being correct. I may conclude from this that an ex- 
planation is wanted as to why the Danish and Norwegian 
titles have not been mentioned in these answers. 

In the two answers of Ratio and Libertas actually no 
mention is made of the Danish and Norwegian shares 
and bonds (as by Germany occupied countries). These 
shares and bonds could not be mentioned therein, be- 
cause during the period in question, from January 1, 
1939 till 1945, they were whether in the possession nor 
in the custody of the two companies, nor have the men- 
tioned titles been in the administration of the Fides 
during that period. 

In course of a tiresome research, in which I partly 
had to rely on my memory and that of Mr. Lanz, the 
following facts became clear. 

Originally, the Norwegian shares and bonds were in 
deposit by the Hollandschen Steenkelenhandel N.V. In 
July 1936 these titles as well as the cash at the Den 
Norske Creditbank were transferred to your name. Up 
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till the end of 1938 the correspondence came here, after- 
wards this stopt and therefore our administration came 
to an end. This situation lasted until December 1945. 
On December 6, 1945 you sold the Norwegian shares and 
bonds and the bank cash to the Ratio 8.A.: deposit of 
the titles and the transfer of account at the Den Norske 
Creditbank took place on January 25, 1946. This fact I 
found out in June 1951, when you tried to get the' Nor- 
wegian shares free. I believe that we acted in about the 
same way with regard to the Danish property. In any 
ease, it is clear that by the end of 1938 the contact be- 
tween Fides and these titles broke off and was only taken 
up again in December 1945, at the time when you sold 
also these papers to the Ratio S.A. Also, in this! case 
shares and bonds and cash came in only in 1946. | 

This shows that neither Ratio, nor Libertas had the 
right to declare the Danish or the Norwegian shares and 
bonds, as at the time in question they were not ‘their 
property. Therefore, the answers of the two companies 
are quite in order and also the declaration Fides of 18 
October 1956 with reference thereto. Strictly speaking, 
the declaration should have been made by you as the 
real owner, but apparently this has been overlooked, On 
the other hand, I blame myself that I did not especially 
draw your attention to these titles. I beg you, however, 
to consider that these items were not included in the files 
referring to that time and which served as basis to the 
answers of Ratio and Libertas. It is therefore quite 
understandable that we did not recall these titles. | 

To me the matter does not seem to have great im- 
portance. In the first place it concerns no big property 
and secondly purely Danish and Norwegian investments, 
which had in no way anything to do with Germany. That 
Germany would occupy these countries nobody could fore- 
see. The investment existed a long time before the war, 
in order to divide the risks. The amount of the invest- 
ment is shown in the enclosure. | 
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The fact that the Danish and Norwegian position was 
not mentioned by you in answer to the interrogatory may 
seem somewhat disturbing. Certain is that the omission 
did not happen knowingly or intentionally. I have, for 
instance, found out today that the purchase account by 
Ratio of December 6, 1945 has been passed on in photo- 
stat to the Department of Justice (list of correspondence 
no. 1, item 29). If there had been any intention to keep 
these values secret, the photostat would not have been 
produced. Actually, the presentation proves that we have 
acted bona fide. I believe the Department would accept 
these explanations. 

signed Meyer 
l’enclosure. 


PLFS. EX. # 25 


Munich, Germany 
April 19, 1956 

Price Waterhouse, Accountants 
The Hague, The Netherlands 
Koniginnengracht 86 
Att.: Mr. Early 
Gentlemen: 

Reference is made to the telephone conversation the 
undersigned had with your Mr. Early on April 11, 1956. 

In confirmation of this conversation you are advised 
that this office is engaged in a lawsuit pending in the 
United States District Court of the District of Columbia 
involving vested enemy property belonging to Mr. Eduard 
von der Heydt, Ascona, Switzerland. The Honorable 
Judge Tamm of the said District Court has issued an 
order directing plaintiff von der Heydt to produce for 
our examination, and for photostating if desired, all 
books, records and papers of the N.V. Internationale 
Kunstvereeniging and the N.V. von der Heydt’s Bank, 
Zandvoort, from September 1, 1939, until December 31, 
1945. These records include, of course, any reports or 
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| 
correspondence of Price Waterhouse for those years, 
or of the wartime representative in Holland of Price 
Waterhouse, Mr. Voors or others. 

Enclosed herewith is a consent of N.V. tntarantionale 
Kunstvereeniging duly signed by Mrs. Huyer, the au- 
thorized representative. It is requested that you please 
transmit to this office all such reports and correspondence 
for the years indicated above. This material will, of 
course, be returned to you promptly by ee mail 
upon the completion of its examination. 

Thanking you for your courtesy in this matter, I am, 

Yours sincerely, 
GERARD F. CHARIG 
renee : 


PLES. EX. # 26 


86 Kioninotanegrecht 
The Haan 
PRICE WATERHOUSE & CO. 
May 1, 1956. 
Received May 4 1956 Overseas Branch 
United States Department of Justice, 
Overseas Branch, 
Ludwigstrasse 28, 
Miinchen 2. 
Dear Sirs, 
Baron Eduard von der Heydt, Ascona, Switeerland 
Von der Heydt’s Bank N.V., Zandvoort 
N.V. Internationale Hungivereenining, Zandvoort 
In reply to your letter of April 19 we have pleasure i in 
enclosing copies of the following reports :— : 
Von der Heydt’s Bank N.V., Zandvoort ; 
Reports issued by Mr. W. Voors, Wassenaar :— 
On aceon at December 31, 1939 : 
(z 4 6é ce éé 1940 
6¢ 1941 
30, 1942 
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N.V. Internationale Kunstvereeniging, Zandvoort 
Report issued by Mr. W. Voors, Wassenaar:— 
On accounts at December 31, 1943 
Reports issued by Price Waterhouse & Co., 
Rotterdam :— 
On accounts at December 31, 1944 
rT rT; 73 73 31, 1945. 
We shall be obliged if you will return these documents 
to us after they have served your purpose. 
Yours very truly, 
/s/ Price Waterhouse & Co. 
Encls. Returned July 19,1956 P&W 


PL. EX. # 27 


[Translation] [Charig/en/ ] 
State Enterprise of the PTT 
Telegraph Office Amsterdam 
Telegram 
February 26, 1956 12:00 
RMB 
HAA096 3 Ascona B&H603 61 26 1110— 
Russel 205 Willemsparkweg 
Amsterdam 
GUTSTEIN WRITES TODAY THAT CHARIG WILL 
PERSONALLY CALL UPON YOU THURSDAY 
MARCH 1 IN ORDER TO INSPECT BOOKS AND 
RECORDS OF HEYDTS BANK AND INTERNA- 
TIONALE KUNSTVEREENIGING AND POSSIBLE 
DOCUMENTS IN POSSESSION OF MRS. HUYER 
AND YOURSELF FOR THE PERIOD SEPTEMBER 
1 1939 TO END OF 1945 stop GUTSTEIN REQUESTS 
ME TO AUTHORIZE YOU TO PERMIT THE EX- 
AMINATION WHICH IS DONE HEREWITH GREET- 
INGS—HEYDT 
[Translation] [Charig/en/ ] 
Cable address: Ascona (Switzerland), 
Heydt Ascona Suisse February 26, 1956 
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Professor Mr. G. M. G. H. Russel | 
205 Willemsparkweg : 
Amsterdam | 
My dear Professor: 

To my deepest regret I had to cable you today upon 
the advice of Dr. Gutstein, or rather Graubard & Mosko- 
vitz, as follows: 

‘‘Gutstein writes today that Charig will parkounlly 
call upon you Thursday March 1 in order to inspect 
books and records of Heydts Bank and Internationale 
Kunstvereeniging and possible documents in posses- 
sion of Mrs. Huyer and yourself for the period Sep- 
tember 1 1939 to end of 1945 stop Gutstein requests 
me to authorize you to permit the examination waite: 
is done herewith.”’’ , 

I regret very much that I have to trouble you in this 
matter again and thank you in anticipation for your 
assistance. 

With friendly greetings 

Yours sincerely, 


i 
| 


(s) Heydt. | 
[Translation] ichasiny ha ] 
Dr. L. Gutstein | 
Attorney ; 


73 Bahnhofstr., 
Zurich 
Telephone: 933412 
February 28, 1956 
Professor MR G. M. G. H. Russel : 
13-15 Leidsegracht 
Amsterdam 
Dear Colleague: 
With letter of February 16, 1956, by Mr. J. Moskovitz 
I received the copy of a decision of the Court of the Dis- 
trict of Columbia according to which the plaintiff is or- 
dered to permit the Department of Justice to ca the 
following documents, among others: 
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“1, All books of account, records, correspondence or 
other documents of Von der Heydt’s Bank, N.V. 
Zandvoort, Netherlands, for the period from Sep- 
tember 1, 1939, to and including the year 1945. 

. All books of account, records, correspondence or 
other documents of Internationale Kunstvereenig- 
ing N.V., Zandvoort, Netherlands, for the period 
from September 1, 1939, to and including the year 
1945. 

. All books of account, records, correspondence or 
other documents in the possession of Mrs. Mar- 
gareta B. M. Huyer or Professor George M. G. 
Russel, Netherlands, relating to the aforementioned 
corporations or to any other business activities of 
plaintiff Eduard von der Heydt for the period 
from September 1, 1939, to and including the year 
1945.”’ 

Mr. Charig advised me on February 24, 1956, by tele- 
phone that he will personally call at your offices on 
March 1, 1956, in order to examine the said documents, 
and make copies thereof, in accordance with the order of 
the Court. 

Baron von der Heydt is, of course, willing to relin- 
quish all rights of the secrecy of documents which he 
may possibly have, so that on his part no obstacle is 
placed in the way of such examination of all documents. 
He requests you to make this known to the representa- 
tives of the Department of Justice, too. 

With high esteem 

your colleague 
(s) L. Gutstein. 


Special delivery 
DEFTS. EXHIBIT NO. 1A 


No. 85. 

December 10, 1943. 
I would be interested in knowing which books and cor- 
respondences were destroyed in connection with the 
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wrecking of the house in Zandvoort. It is true that these 
things have no longer any actual value at the moment. 
Nevertheless, I would be interested in knowing whether 
you still have, for instance, the business correspondence 
and books for the years 1939 and 1940. 

Nothing special is to be reported from here. I send 
you my best wishes for the coming Christmas Holiday 
and for the New Year. 

With kind regards ; 
HEYDT 
HNA | 
DEFTS. EXHIBIT NO. 2A 


[In handwriting:] Replied 1/18/44 (92) 

Naarden-Bussum, January 6, 1944 
Rembrandtlaan 71 

Internationale Kunstvereeniging N.V. 

Zandvoort 

Evacuation Address: Naarden-Bussum 

(Letterhead) 

No. 3. 

Baron E. von der Heydt 

Ascona/Tessin. 

Dear Baron: 

Today we received your letter No. 85. 

As regards the loss of books and correspondence in 
connection with the wrecking of the house in Zandvoort, 
we are in a position to inform you that only the old 
correspondences which were kept in the art room were 
lost. The correspondences for the years 1939 and 1940 
are still in our possession. We have been able to take 
along all the books, with the exception of the old books 
of the London Bank, which we left behind because they 
had been damaged and soiled, due to a leak in the roof 
and other causes, to such an extent that we could not 
take them along. 
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Enclosed we send you the following statements and 
acknowledgments: 

1. Miss Anny Ayen 

2. Firm of v.d. Bos. 

3. Baron v.d. Heydt 

4, Interest statement Baron v.d. Heydt/v.d. Heydt’s 
Bank N.YV. 

The weather is rainy. Everything is all right. 

With kind regards, 

Yours truly, 
N.V. Intern. Kunstvereeniging 
(Signed) Huyer 


85. 
U 
DEFT. EXHIBIT NO. 3A 
[Translation] [Wetzel/en/Dn] 
No. 1 
{in handwriting] Replied 57. August 22, 1944. 


Baron E. von der Heydt, 
Ascona, Tessin. 

Dear Sir, 

Today we received your letter No. 51. Besides our let- 
ters Nos. 84 and 85 there is also letter No. 83 which you 
did not acknowledge. 

Since we must assume that these letters are lost, we 
are sending you enclosed copies of them. Your letter 
No. 44 is still missing. 

As we already wrote you, we have taken all corre- 
spondence away from Haarlem, Amsterdam and Zand- 
voort, and deposited it in Bussum or Hilversum. 

The weather is very fine. Everything is o.k. here. 

Yours truly, 
N.V. Internat.Kunstvereeniging. 
UU, 
Enclosure: 3 copies. 51. 


a ae a Cn cee 
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DEFTS. EXHIBIT NO. 4A 


[In handwriting:] replied 12/29/55 
Amsterdam, December 27, 1955 
Prof. G.M.G.H. Russel 
Tax Consultant 
[Letterhead] 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 
Dear Baron von der Heydt, 

I received your letter of the 23d of this caciatt As 
appears from my last letter to Dr. Gutstein, I have pro- 
posed to reserve the 7th, or better still, the 6th of Jan- 
uary, of next year for the conference and requested him 
to send me promptly a copy of the testimony which I 
gave at the American Consulate in Amsterdam. [ still 
have not received that copy. It was my intention to go 
to the winter sports in Austria, not in Switzerland, so 
that it would have been difficult for you and Dr. Gut- 
stein to go there. More particularly, if I am to take the 
books with me, it would be practically impossible for me 
to go to the winter sports in Austria. At present; it is 
definite that the winter sports idea is off, and I am pre- 
pared to stay in Zurich on January 6 or 7 to attend the 
above-mentioned conference (preferably Jan. 6). I hope 
that Dr. Gutstein will send me a report one of these 
days. We all wish you once again a Happy New ann 

Kind regards, 

Yours very sincerely, 


(s) G. Russel 
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DEFTS. EXHIBIT NO. 5A 


[In handwriting:] Wired 10 June 1955 
Amsterdam, June 8, 1955 
Prof. Mr. G.M.G.H. Russel 
Tax Consultant 
[letterhead ] 
Dear Baron von der Heydt, 

I have just wired you. It is my suggestion that only 
if you think it necessary you will arrange a conference 
with Dr. Gutstein. I can come to Zurich on Tuesday and 
will leave the following day (either at 3:30 or at 6:45 
P.M.). If we refuse or fail to give Charig information, 
it will arouse suspicion. That is why it is wise to tell 
him something at least. We can discuss whether, the 
1940 balance sheet of von der Heydt’s Bank must be 
produced. I will surely receive your answer by wire be- 
fore you receive this letter, for my telegram will be in 
your possession at this moment. 


With kind regards, 
As always, 


G. Russel 


DEFTS. EXHIBIT NO. 6A 


June 10, 1955 
Telegram 
Professor Russel 
Willemsparkweg 205 
Amsterdam 
Thanks for letter. Am awaiting you as agreed Tues- 
day afternoon after 4 o’clock at Hotel Storchen, Zurich. 
Thanks. 
Heydt 
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DEF. EX. 7 : 
4th July 1955. 
Den Heer 3 
Prof. Mr. Dr. G.M.G.H. Russel 
Savoy Hotel 
La Cortina d’Ampezzo, Italia . 

My dear Professor, | 

Thank you very much for your kind lines of 1st July 
from Vulpera and I thank you again for all the trouble 
you are taking in this matter. 

On Saturday I sent you an Express-letter to Cortina 
and I hope it has reached you. It is really wonderful 
that Mr. Charig says that I have given him my permis- 
sion. I am asking today Mr. Gutstein whether he has 
changed his mind. As you will remember, we had; made 
up our mind to show Mr. Charig something, because 
otherwise he may think that we have something to hide. 
One thing is absolutely certain, that after 1940, when 
Holland was occupied, no orders eame in any more from 
the Thyssenbank, because we could no more execute 
any transfers to America—I do not think that anything 
is in the least dangerous, except these orders from the 
Thyssenbank. Then some very little business was done 
between the bank and Germany, but of course that was 
the case with every bank in Holland and Switzerland, 
and they could not be punished. 

Should you be able to come to Ascona in a few _ 
you would be very welcome. I have the intention ‘to be 
in Holland from July 17th till 24th, to look after the 
things which I have given to the museums in Amsterdam, 
Leiden and the Hague. Should you think it better for 
me not to go to Holland just at the time when Mr. Ch. 
is in Amsterdam, perhaps vou will let me know, Deans 
these people find out everything at once. 

With renewed thanks and kind regards, also to your 
family, 

Yours sincerely, 


Heyat 
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DEFTS. EXHIBIT NO. 8A 


Amsterdam, July 15, 1955 
{in handwriting:] 2.30-3 p.m. 
Prof. G.M.G.H. Russel 
Lawyer and Tax Consultant 
[letterhead] 
Dear Baron von der Heydt: 

Will you please phone me when you are in the Nether- 
lands? I have not yet written to Charig, as it is better 
if we talk to each other beforehand. Please phone me 
at home (thus not at the Office), number 7-26609. Then 
I can come to you or you can come to my home. There 
is no hurry. 

I hope you will not be troubled by the humid heat. In 
Amsterdam the heat is very unpleasant. 

With kind regards, as ever, 
G. Russel 


DEF. EX. 9A 


Translation of Letter in German Language 
August 5, 1955 


Your reference: 
GR/LP. 

Prof. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 

Dear Professor: 

With many thanks I confirm the receipt of your letter 
of the 2nd inst. I forwarded the attached copy of this 
letter directly to Dr. Gutstein with the request to write 
to you immediately and to advise you of his opinion. 

I do not understand the whole matter with the two 
lawyers about which you have written and which Mr. 
Charig has mentioned. I have engaged only one lawyer, 
to wit, Dr. Gutstein. Dr. Treadwel does not have any- 
thing to do with it. I had hired him at the suggestion 
of the “Stadtpraesident” [President of the City Council] 
of Zurich to represent me in the Zurich law suit, which 
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he did successfully. Dr. Gutstein was recommended to 
me for the matter of unblocking, because he himself lived 
for some time in America and because he has good con- 
nections to the Americans, among others to the well 
known lawyers Graubard & Moskovitz, both reputedly 
first class attorneys. 

As far as I can judge, I have no objections tite you 
to answer the questions on September 19th. I only re- 
gret that you have to undergo such an unpleasant proce- 
dure, especially after it appeared that Mr. Charig has 
used tricks against Mr. Huijer as well as against you. 
It would be very nice to know in advance what questions 
will be asked, since after all you know only part of the 
story. But you can always answer to certain catching 
questions that you are not familiar with this. At that 
time I did not even live any more in Holland. 

Sometime ago I wrote you that I was asked 23 ques- 
tions by the Department of Justice, which I have to an- 
swer. One of these questions is whether I have had any 
correspondence with you. I answered yes to this ques- 
tion. But to be on the sure side, I am attaching hereto 
the correspondence in question. It is dated from Octo- 
ber 21, 1940 to May 16, 1944. I have the impréssion 
that this correspondence is completely harmless and that 
you may produce it forthwith. At that time it only con- 
cerned the liquidation of the Von der Heydt’s Bank and 
of other small companies. On some letters and copies of 
letters the upper left corner shows numbers, written in 
pencil. As far as I remember, they can only originate 
from the Swiss Compensation Office, which in March: 1946 
inspected my entire correspondence and marked part of 
it with names and numbers. The law suit in Zurich, 
which was won in 1947/48, was based on this ihe al 
tion. ! 

With kind regards, | 

Very truly yours, ! 
Attached: Heydt 
several letters and copies of letters. 
(copv to Dr. Gutstein) 
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DEF. EX. 10A 


December 2, 1955 
GR/LP/2 
Prof. Dr. G.M.G.H. Russel 
Leidsegracht 13-15 
Amsterdam 
Copy for Baron von der Heydt 
Dr. L. Gutstein 
Bahnhofstrasse 73 
Zurich, Switzerland 
Dear Colleague: 

Today I have received a copy of Dr. Moskovitz’s letter 
of December 2, 1955, addressed to you. 

It would be possible for the shareholders of Von der 
Heydt’s Bank, for instance, to appoint me as manager. 
Since the shares are bearer shares, which, for instance, 
Mrs. Huijer can vote in the shareholders meeting, I can- 
not really know who are the actual owners of the shares. 

If the manager flatly refuses to produce documents, 
the shareholders cannot dismiss him if he has acted in 
the interest of the company. 

What is the situation if the shares are not or are no 
longer the property of Baron von der Heydt? It is a 
pity that right now the Baron has been appointed as 
manager. 

In his letter Dr. Moskovitz talks about “documents 
numbered 1, 2 and 3 (on pag. 1).” I do not know which 
documents these are. Anyhow, it is not possible to an- 
swer Dr. Moskovitz’s question in a letter. It seems to be 
evident that one will not get back the books and other 
documents for years to come, once they have been handed 
over. 

I am sending a copy of this letter to Baron von der 
Heydt. 


Sincerely yours, 
(s) G. Russel 
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DEF. EX. 11A 
December 7; 1955 

Your reference: 
GR/GB/2. 
Prof. G.M.G.H. Russel 
Willemsparkweg 205 ! 
Amsterdam | 
Dear Professor: 

Many thanks for your kind letter of the 5th init, I 
am very thankful to you for telling me everything in 
such a frank manner. Indeed I must say that I too can 
not understand the behavior of Dr. Gutstein. As you 
know, one of the Swiss large banks had recommended 
him to me highly. I wrote three letters to him and have 
not received any answer at all. Among other things, I 
transmitted to him all the requests you expressed to me 
in your letters. I am at a complete loss as to why he 
handles the entire matter so slowly. After all, he, too, 
should be interested in having the matter finished as 
quickly as possible, since he is dependent upon a) con- 
tingent fee. If I do not get anything he will not get 
anything either. I feel very bad about causing you so 
much trouble with the matter. I still hope somehow to 
get in touch with Dr. Gutstein. I thought he might be 
in America. 

As to Messrs. Graubard & Moskovitz, I again had oc- 
casion a few days ago to learn from a lawyer who is 
known internationally that this firm is highly esteemed 
in America. After all, Dr. Gutstein got in touch with 
G. & M., because apparently he did not make any head- 
way alone. 

As you know, I was not aware that I myself oul 
become manager until you pointed it out to me. If you 
now consider my appointment as manager inopportune, 
we can change this. As for the bearer shares, they are 
all mine, and I can ask Mrs. Huijer to send them to you. 
I do not believe it would be helpful to have them: sent 
to me here in Ascona. 
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I hope to be able to write you soon again concerning 
Dr. Gutstein. 

With thanks for all your efforts and best greeting also 
to your family, 


Very truly yours, 
Heydt 
[handwritten remark:] 
PS. 
Noon, 12 o’clock. 
I just heard over the telephone that he has been sick 
and will call me tonight. 
HOA 


DEFTS. EXHIBIT NO. 124A 


[in handwriting:] Answered: 12/7/55 
Amsterdam, December 5, 1955 
GR/GB/2 
Prof. G.M.G.H. Russel 
Tax Consultant 
[letterhead] 
CONFIDENTIAL 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 
Dear Baron von der Heydt, 

Herewith I send you a copy of my letter to Dr. Gut- 
stein. 

It is a pity that Mrs. Huyer has already registered 
your nomination as manager in the Commercial Register 
without first consulting me. Mrs. Huyer informed me 
that you had not instructed her to do so and that you 
had not advised her to consult me first. 

Before I would have had you registered as manager, 
I would have contacted Dr. Moskovitz and Dr. Gutstein, 
in order to learn whether they agreed to this. Mrs. 
Huyer did not know what benefit it would have been to 
have consulted me first. 

You well know that my great objection is generally 
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that not sufficient contact has taken place between your 
attorneys and that consequently the case may not be 
handled well enough. Therefore it is proper that Dr. 
Moscovitz has sent me a copy of his letter to Dr. Gutstein. 

The most curious thing is that I myself did not even 
get a copy of my own testimony at the American’ Con- 
sulate in Amsterdam and that I do not even have a set 
of the photostatic copies from the books of Von der 
Heydt’s Bank. 

I am doing my utmost to look after your interests, but 
I am desperate about the insufficient cooperation be- 
tween your advisors. This failing is probably caused by 
the fact that those advisors have not been instructed to 
maintain close contact with each other. 

Although it is an irksome task to tell you this, i feel 
that I have to do it in your own interest. If you. think 
otherwise, I am not accountable. 

What the U.S.A. demands, according to Dr. Moseovitz’ $ 
letter, goes much too far. I am afraid the case is de- 
veloping in a direction which will take some years. | 

With kind regards, | 

Yours very truly, : 
(s) G. Russel 


DEFTS. EXHIBIT NO. 13A 


Amsterdam, December 17, 1955 
GR/LP/1 
Prof. G.M.G.H. Russel 
Tax Consultant | 
[Letterhead] | 
Dr. Eduard Baron von der Heydt, | 
Paradiso | 
Ascona, Switzerland 
Dear Baron von der Heydt, | 
I received your wire of the 16th inst. from Davie I 
conclude from this wire that Dr. Gutstein will have fin- 
ished studying all the documents by the beginning of 
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January 1956, so that he can hold a conference with 
you and me in Zurich. 

It appears to me that it is certainly high time that we 
arrive at a definite decision, especially because Dr. Mos- 
covitz is suspended in mid-air at present. He cannot 
perform miracles, and is waiting for information and 
decisions which he expects from Dr. Gutstein, and which 
he should have had on December 9 at the latest. 

I sincerely hope for your sake that a definitive con- 
ference will take place in Zurich in the beginning of 
January. 

In the meantime I have received the 20 share certifi- 
cates of 1,000 florins each of the Internationale Kunst- 
vereniging N.V. from Mrs. Huyer. Your registration as 
a manager of this corporation has not taken place, al- 
though your appointment as manager has been recorded 
in the minute-book. This latter is of no concern, since 
the shareholders might have appointed President Hisen- 
hower as well; that appointment would not have been 
effective either if the President did not accept the ap- 
pointment. Thus I take the position that you are not 
yet manager as long as you have not accepted the ap- 
pointment. I have had Mrs. Huyer notify the Commer- 
cial Register in Haarlem that they will have to await 
your acceptance of the appointment as manager. 

.The by-laws of the von der Heydt’s bank do not pro- 
vide for the appointment of a custodian for the books, 
nor who is to be the custodian in case of liquidation of 
the company. Neither does the liquidation resolution 
provide for a custodian of the books. 

At the end of 1942, it could not be foreseen that diffi- 
culties would arise with the U.S.A. so many years later. 
As a former liquidator, I have the authority to have the 
Haarlem Court appoint a custodian of the books of the 
Bank by court order. When this has been done, Dr. 
Moscovitz can state that you have absolutely no author- 
ity to have the books or documents of the liquidated bank 
placed at your disposal. The question, however, is, whom 
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I shall propose as a custodian to the Court. You under- 
stand that I cannot propose you; nor, even less, Mrs. 
Huyer or myself. I thought of Mrs. Huyer’s son, but 
the Court may appoint a stranger if I do not propose 
myself as custodian. So that is a risk. If worse comes 
to worst, I am willing to have myself appointed as cus- 
todian, although the U.S.A. government will be very 
angry at this, and will try to avenge itself. 

It will be thought strange, of course, for us to have 
the Court appoint a custodian at this late stage of the 
case, now that the American Government demands in- 
spection of the books and documents; but we can explain 
it thus, that somebody who has an official position may 
more readily refuse to hand over the books and docu- 
ments than somebody who happens to have the books 
in his or her possession, as is the case with me and also 
with Mrs. Huyer. 

I also wished to discuss this important matter. with 
Dr. Gutstein. I think it is undesirable to wait until the 
beginning of January for this. If you have no personal 
objection that a court order apopinting a custodian is 
applied for, you might write Dr. Gutstein and request 
his opinion on this point. It is not possible to inquire 
whether the Netherlands Government, and, via this ‘Gov- 
ernment, the Public Prosecutor and the Haarlem Court, 
know about the difficulties which the von der Heydt’s 
bank has with the U.S.A., and how much they know. 

If you wish to wait with this matter until the begin- 
ning of January, then I accept it. However, I think it 
is of the greatest importance that “beginning of Jan- 
uary” does not become the middle of January. Perhaps 
you might point this out again to Dr. QGutstein. 

I send you herewith a copy the letter I sent to Dr. 
Gutstein on the 15th of this month, and also a ay of 
my letter of the 15th inst. to Mrs. Huyer. 

With kind regards, 

Yours sincerely, 


/s/ G. Russel 
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DEFTS. EXHIBIT NO. 14A 


December 10, 1955 
Prof. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

With reference to my letters of the 7th and 9th inst. 
I hasten to inform you that I just had another telephone 
conversation with Dr. Gutstein. He had promised to 
send to me on the 7th inst. by Special Delivery the sup- 
posedly bulky letter. Since I had not heard from him 
by this morning, I called him and he said that he had 
to study the report carefully because it was so compre- 
hensive that he needs time. 

Since I have some other business to attend to in 
Zurich and since I shall arrive Monday evening, I ar- 
ranged with Dr. Gutstein that he would send the letter 
to me at the Hotel Storchen. 

As regards the question of the appointment of a man- 
ager in Zandvoort, I leave the decision entirely to you. 
If we do not fill out the forms, I shall not be registered 
as manager and everything will remain as before. I 
leave it to you to decide who should then be appointed 
manager. 

Many thanks and best greetings, also to your family 

Very truly yours, 


DEFTS. EXHIBIT NO. 154 


December 19, 1955 

Your reference: 
GR/GB/1 
Prof. G.M.G.H. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

I arrived here again yesterday, and I refer to the tele- 
gram which I sent you from Zurich on Saturday. I 
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had prolonged conferences with Mr. Gutstein. Now he 
is completely of your opinion that he himself has to go 
over everything thoroughly, before we meet for a con- 
ference. He has not yet received all the records from 
USA, and moreover he wants to wait for the results 
of his inquiries as to the legal situation in various coun- 
tries, for example, Germany. ‘Yesterday morning, shortly 
before my departure, he told me over the telephone that 
he had just received a letter from you. Partly it con- 
cerns the question whether we or rather you should pro- 
duce the documents, and whether one should make a 
statement concerning ownership. In any event, Dr. Gut- 
stein things that if you refuse to produce anything, in 
Charig’s opinion it would be only at my instance, and 
this might have an unfortunate effect on the lawsuit. On 
the other hand, he is naturally against the production of 
all documents, because this would protract the lawsuit 
ad infinitum. In any event, the American attorneys suc- 
ceeded in getting us some more time for the production 
of the correspondence, as far as necessary. If I should 
suddenly resign as director, Mr. Charig would hear of it 
immediately, and this would make a bad impression. 

Dr. Gutstein and the New York attorneys are of the 
opinion that America is 200 years behind the European 
administration of justice. Unfortunately, we cannot 
change that. The question is whether they will be sat- 
isfied with an invitation to Mr. Charig to inspect the 
books here. Naturally, the statements of the witnesses 
are without any value, since they were taken completely 
one-sidedly and since they are not signed. The New York 
attorneys have already ascertained that in certain in- 
stances the witnesses were tricked by being shown du- 
bious documents and that subsequently these witnesses 
made statements completely to the contrary. 

As to the Commercial Register in Haarlem, I x tties 
think that, for the time being, we should leave every- 
thing the way it is. In any event, I thank you most 
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cordially for your and your colleague’s kind offer to act 
as manager. I thank you also for your willingness to 
come to Zurich for a weekend, if necessary. Since Dr. 
Gutstein still does not have all the files, since certain 
questions still have to be clarified, and since, moreover, 
Christmas is at the end of this week and New Year the 
next weekend, only a date around the 7th of January 
would be possible. 

Today Dr. Gutstein is going to write to you in detail. 
It just so happened that I had a talk with Dr. Reinhardt, 
first Director of the Credit Suisse, whom I know person- 
ally. He has a very good opinion of Dr. Gutstein. 

I any event, I alone am the plaintiff and not the Dutch 
company. 

To my repeated thanks I add my best Christmas wishes 
for you and your family. I must apologize again for 
giving you so much trouble with such tedious work. 

Heydt 


DEFTS. EXHIBIT NO. 164A 


December 20, 1955 

Prof. G.H.G.M. Russel 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

Many thanks for your kind letter of the 17th inst. As 
I wrote you previously, January 7 seems to be a good 
date for a conference, since you yourself have agreed to 
a weekend. I hope that January 7 will be early enough. 

I can very well decline the appointment as manager of 
Internationale Kunstvereeniging. The question as to who 
is really owner of these shares will naturally arise. The 
USA government will in all probability assume that I 
am the owner. To be sure, in earlier years I was not 
the sole owner. However, this was a long time ago. As 
matters stand, Mrs. Huijer naturally would not accept 
any instruction from anyone other than me or you. 
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I have written to Dr. Gutstein to accept January 7, 
and we hope that this will be early e enough. Dr. Gut- 
stein described the matter to me in such a way that the 
USA government would possibly agree to another litnited 
extension of time. 

I noted your enclosures. I thank you again very _ 
for all the efforts you have made and I regret again 
that I am causing you so much trouble. It is my’ per- 
sonal opinion that there is nothing in the books that can 
hurt me vis-a-vis the U.S. government. Naturally ‘they 
can make a big to-do out of some harmless letter. Mr. 
Huijer has told me once that after the war some officer 
of the Dutch government had inspected the books: and 
that he could not find anything wrong in them. The firm 
was never placed under control, but rather Hr. Hnijer 
could act freely. 

Again many thanks and best Christmas wishes, 

Very truly yours, 


Heydt 


DEF. EX. 17A : 
| 


COPY Translation or Letter in German Language 
Amsterdam, December 21, 1955 
Private: Willemsparkweg, 205 

Prof. Mr, G.M.G.H. Russel : 

Tax Consultant 

Dr Eduard Baron von der Heydt, 

Paradiso, 

Ascona, Switzerland. 

Dear Baron von der Heydt, 

My letter to Dr. Gutstein of the 21st inst., which letter 
will reach you at the same time as this ictier, was ready 
to be mailed when your letter of the 19th inst. reached 
me. 

The difficulty is actually that any change of the seta 
situation will reflect upon you to your disadvantage, but 
if we do not alter anything, then the U.S.A. will stand 
stronger yet. 





866 A 


I will admit that Dr. Gutstein is an able lawyer, 
but it is also apparent that everything goes much too 
slowly and thus takes much too much time. Especially 
important cases should be done very early, and if need 
be even at night, because otherwise there would not be 
time enough. Dr. Gutstein’s opinion, that all my actions 
ean only be taken at your request (veranlassung) and 
that the U.S.A. can certainly accept that, is not true 
with regard to the juridical side of it. The fact is: I 
may refuse to hand the books over to you, even if you 
expressly desire that I give them to you. The books are 
not your property, but maybe they are the property of 
the International Kunstvereniging (Art Society), which 
has taken over the assets of the Von der Heydt’s Bank. 
The books, however, have not been mentioned in the as- 
sets. I believe, on the other hand, that the U.S.A. will 
not concern itself with the juridical side. 

You know that I have removed a part of the corre- 
spondence, because ill-thinking persons might use it abu- 
sively. It may be unnecessary, but in any case Dr. Gut- 
stein could not possibly set himself to read all corre- 
spondence. 

Besides in the past letters have been lost; the corre- 
spondence is not complete. In my opinion we cannot al- 
low the U.S.A. to see the books outside the Netherlands 
or outside Switzerland, under any circumstances, for in 
that case we do not have a thing to say any more, can- 
not disprove or look up anything. 

From your letter it appears that we can gather in 
Zurich on Jan. 7th at the earliest. This will be difficult, 
because I intended to go to the wintersport. The holi- 
days (Christmas, New Years Eve) are not bothering me, 
I am willing to hold a conference, but I can understand 
that other persons may not feel the same way. In law 
cases, however, the opponent (in this case the U.S.A.) is 
not fastidious and will not ask itself whether we an- 
swered so late on account of the Holidays or on account 
of a tooth-ache, for instance. I know, sadly enough, the 
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methods of Governments, especially the Netherlands Gov- 
ernment, and I believe the U.S.A. will not be better. 

The simplest thing always is, of course, to display 
everything: books, testimonials and also the correspond- 
ence, but then the decision about all that has to be made 
by the lawyers who are engaged in the lawsuit. So I'd 
better wait till I hear from Dr. Gutstein. 

Further I wish you, also in the name of my wife and 
children, a Merry Christmas and a happy New Year. 

With kind regards, 

Yours truly, 


G. Russel 


DEF. EX. 18A 


TRANSLATION ESC :smb 
September 19, 1955 

Prof. G.M.G.H. Russel ! 

Willemsparkweg 205 

Amstermdam—G. 

Dear Professor: 

With thanks I confirm the receipt of your letter of the 
16th inst. I also had several telephone conversations 
with Dr. Gutstein and a personal conference with’ him 
and Dr. Moskovitz. The gentlemen suddenly took the 
position that it is not necessary to show anything at all. 
One could not be forced to do so, and one would ‘only 
put material in the hands of opponents. This differs 
from the opinion previously expressed by the gentlemen 
when they expressly stated one should produce something 
in order to avoid the impression that I had something to 
hide. In the last analysis, the matter merely revolves 
around the fact that I had carried out certain orders of 
the Thyssenbank A.G., and that apparently among the 
correspondents of the Thyssen Bank there were some 
who at the same time worked for the so-called “Abwehr” 
[German Intelligence Service]. I did not know this,;and 
the court in Zurich as well as the court in Oslo believed 
me on the basis of the documents. To my knowledge it 
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1s impossible that the books should show anything il- 
legal. Of course nobody knows what kind of dealings 
form the basis of the transactions which a bank has to 
carry out. During the occupation the big Dutch banks 
too carried out orders without questions asked and made 
payments to Holland as well as Germany. 

As to the 120 photostatie copies, Dr. Gutstein told me 
over the phone that he has gone over them. Only one 
letter struck him, in which I had written during the war 
from Switzerland to the Von der Heydt’s Bank or to the 
Internationale Kunstvereeniging N.V. that I had done 
something for the physical education of German youth, 
and that this should be reported to a German agency. 
Naturally the only reason for writing this letter was that 
I had to take censorship into account and that, in order 
to get anything out of the Von der Heydt’s Bank, I had 
to use expressions that really did not make any sense. 
Of course, I never did anything for the physical educa- 
tion of German youth. Even if I had wanted to, I would 
not have been in a position to do so, since I was a Ger- 
man living abroad. I resided abroad, at first in Eng- 
land and later on in America, and I was neither a teacher 
nor an athletic instructor. 

Three days ago, Dr. Gutstein advised me through his 
secretary that he would be away for a few days. Previ- 
ously he had informed me that so far the testimony was 
very much in my favor. The American gentlemen ap- 
parently are trying to soft-soap the witnesses somewhat 
by being very friendly and then later on trying to obtain 
statements which the witnesses had not intended to make. 
Both Dr. Gutstein and Dr. Moskovitz have stated that 
unfortunately the gentlemen are not interested in what 
is right and just, but merely in winning the law suit, and 
this they try to attain with all means. 

I am very grateful to you for not surrendering all the 
books to the American Consulate, for if you had, I would 
surely never see them again. In my opinion, an in- 
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vestigation would not bring out anything incriminating, 
at least as far as I am aware. 

It is a very good idea of yours to suggest that one of 
your colleagues act as a co-investigator. In and of it- 
self, it seems to me that according to American law I 
have to prove my innocence, while according to European 
law the burden of proof is on the other party making 
the accusation. If for instance somebody should say 
that I have stolen fi. 10,000.00, it would be very hard for 
me to prove that I did not steal them. This is only an 
example. 

As to the various book entries, I probably do not re- 
member in some cases to what they referred. | These 
were orders given me which I earried out without any 
hesitation, since my correspondents were first class cus- 
tomers, not crooks, nor agents of the “famous” Abwebr, 
i.e. the so-called Espionage Department. 

Many thanks for your detailed letter and for all the 
trouble you have taken in this matter. | 

With friendly greetings and best regards, 

Very truly yours, 


Heydt 


HOA 
DEFTS. EXHIBIT NO. 194A 


Amsterdam, December 12, 1955 
GR/GB/1 
Prof. G.M.G.H. Russel : 
Tax Consultant 
[letterhead] 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 
Dear Baron von der Heydt: 
I thank you for your letter of December 7, 1958, 
There are some points I would like to make clearer: 
1. Dr. Gutstein unfortunately is not in possession of 
a photostatic copy of the various books of von der 
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Heydt’s Bank. You know that two sets were made. One 
of them I sent directly to Mr. Charig in Munich and one 
copy to Dr. Gutstein, who should have kept it. Only 
after Dr. Gutstein had his copy in his possession for a 
considerable length of time (in order to evaluate its con- 
tents) did I send Mr. Charig his copy. Unfortunately 
Dr. Gutstein has also sent his copy to Mr. Charig. The 
result is that Mr. Charig has two copies and Dr. Gut- 
stein not a single one and that I do not have a copy 
either. It can happen to anyone that he makes a mistake, 
but it is very bad that Mr. Charig refuses or fails to re- 
turn one of the copies, although I have requested this 
very urgently in writing. When the other day I asked 
you to ask Dr. Gutstein to send me one of the copies, 
I did not think of the fact that he himself does not have 


one any more. 
2. The way in which my testimony was taken is offi- 
cially of no value. The same goes for all depositions. 


You as a man of education and Doctor of Economics will 
completely understand that it is a farce, a ridiculous 
spectacle, that for instance my entire testimony (which 
took hours) was taken down wholly one-sidedly in short- 
hand by a stenographer in the service of your opponents. 
Worse still, this testimony, taken in shorthand, was not 
read back to me, and I have not signed it. Now it is 
quite possible that Mr. Moscovitz, in his capacity as your 
attorney, has later received a copy of this testimony 
(given by me under oath). Maybe Dr. Moscovitz has ap- 
proved a copy of my testimony. But even if that should 
be so, all this has no value at all, because I myself do 
not know what the stenographer has taken down. That 
may may purposely (which I do not assume) or because 
he has misunderstood me, have reproduced my statements 
the wrong way. 

Since May 1945 I have been complaining in newspa- 
pers, magazines and pamphlets that Netherlands justice 
is declining so much. Yet this Netherlands justice is still 
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splendid and “sacred” compared to American justice such 
as I observed while giving my testimony. The fact that 
the stenographer is qualified and has probably been 
placed under oath does not change the situation. | 

The most outrageous thing is that no copy of my own 
testimony was given to me, although I asked for it. 

3. I have been able to stop your registration in the 
Commercial Register in Haarlem as manager of the N.V. 
Internationale Kunstvereniging. First I have to know 
what is the opinion of Messrs. Moscovitz and Gutstein, 
namely, whether they think it desirable or not that you 
yourself become manager now that Dr. Moscovitz, in his 
letter of December 2, 1955, to Dr. Gutstein, has informed 
him what your American opponents demand. As I do not 
know whether you received from Dr. Gutstein a copy of 
Dr. Moseovitz’s letter of December 2, 1955 (on account 
of Dr. Gutstein’s illness you may not have received such 
a copy), I am sending you herewith a copy of Dr.: Mos- 

covitz’s letter. | 

Before I have received Dr. Gutstein’s definite opinion 
I do not dare to let Dr. Moscovitz know what the Nether- 
lands law provides. As a matter of fact, Dr. Moscovitz 
does not ask this of me, but he asks this of Dr. Gutstein, 
and informs the latter that he has to have an answer 
promptly! From what I experienced with Dr. Moscovitz 
gives me the right to state that he is active and a ial 
in his actions. 

I believe that I must talk with Dr. Gutstein soon, for 
otherwise Dr. Gutstein cannot give a good reply t Dr. 
Moscovitz. 

4. J have never had a doubt in my mind that you own 
all the shares in the Internationale Kunstvereniging. It 
is, however, a question whether it is desirable that we 
should tell this to your opponents. The shares are issued 
to bearer, so that anybody may own them and your op- 
ponents have to prove who is the owner of those shares. 
From your letter I seem to understand that you wish to 
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acknowledge that you yourself are the owner of the 
shares. 

I do not know whether the N.V. Internationale Kunst- 
vereniging or you personally is suing in the U.S.A., or 
whether both the N.V. Internationale Kunstvereniging 
and you are suing. 

5. It is indeed not desirable that the shares of the 
Internationale Kunstvereniging should be in Ascona. 
They had better be taken to my office, but there is no 
objection to them remaining at Mrs. Huyer’s (in any 
ease for the time being). 

6. According to the by-laws of the N.V. Internationale 
Kunstvereniging there has to be at least one director 
(art. 6), if only to take the place of the manager (art. 8). 
If you should become manager, it would be wise in my 
opinion that I become director for the purpose of super- 
vising things in case you should be unable. No salary 
need be attached to this directorship. If you should not 
think a director necessary then that is sufficient, but I 
believe that it is wise to appoint a director. It goes 
without saying that you can have a person other than 
me appointed director. My proposal is made exclusively 
to make it easy for you. 

This question, too, namely whether it is wise that I, 
as lawyer and as witness at the American Consulate in 
your American lawsuit, should become a director of the 
N.V. Internationale Kunstvereniging, I would prefer first 
to discuss with Dr. Gutstein. 

The by-laws, however, require explicitly that there has 
to be at least one director, so that we had better comply 
with this. 

I have just now received two more letters from you. 
I shall answer them tomorrow. The copy of Mr. Mos- 
kovitz’s letter mentioned above I shall send you tomor- 
row. It is a pity that I did not know that you were see- 
ing Dr. Gutstein today. 

Kind regards, yours truly, 
/3/ G. Russel 
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DEFTS. EXHIBIT NO. 214A 


TRANSLATION July 19, 1943 
To the Management of 
August Thyssen Bank A.G. 
Behrenstrasse 8 
Berlin W8. 
REGISTERED. 


Regarding: Swiss Francs Account. 


I thank you for your letter of the 13th of this month 
and I shall transfer to you 30,000 Swiss Francs in bank- 
notes, to wit 200 at 100 frs. each and 200 at 50 frs. each, 
according to your wish. 

Today you will receive, as the first dispatch, registered 
and insured, 

{in handwriting:] 

entered F. 
Swiss Frs. 10,000 (ten thousand) in 100 bank notes at 100 
frs. each, which will be credited to above mentioned ac- 
count at a value as per 19th. 

Always gladly at your service, I remain 

Most cordially yours, 
per BARON VON DER HEYDT 
[initials] H.F. 
Enclosure: 100 Swiss bank notes at 100 frs. each. 
FA. 
DEFTS. EXHIBIT NO. 224A 
TRANSLATION [in handwriting:] 8/SVST 
[initial] 
A 
MEMORANDUM 
{in handwriting :] 

very important 
Subject: Orders of August Thyssen Bank A.-G., Berlin 

I have agreed with Manager Luebke on January 22, 
1943, at Zurich, that for the time being no more orders 
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from the Thyssen Bank for payments to third persons 
shall be transmitted to me. 
[signed:] Heydt 
HF. 
1-25-43. 


DEFTS. EXHIBIT NO. 234 
TRANSLATION 
UNION BANK OF SWITZERLAND 
LOCARNO, October 9, 1943 


Baron Ed. von der. Heyadt 
Asoona 
Regardmg: Trust account. 

We received your letter of the 8th of this _ and 
received the signature card enclosed therein, which we 
acknowledge with thanks. According to this card the 
persons listed thereon are authorized to dispose of the 
account each singly by single signature. | 

Always at your service, we remain 

Sincerely yours, 
UNION BANK OF SWITZERLAND 
[two signatures] | 


DEFENDANTS EX. 24 (TRANSLATION ) 
Internationale Kunstvereemgimng N.V. 
Letter 42 of 4/2/44 
Has been taken out 


DEFENDANTS EX. 25 (TRAN SLATION) 
No. 74, 75, 76 
ith thes Baron 


DEFENDANTS EX. 26 (TRANSLATION) | 
Letter No. 41 from INAC and 
is with the Baron 


DEF. EX. 27 | 
EDUARD VON DER HEYDT, being duly sworn, depose 
and says: 
I have received copy of the letter which the Depeche 
of Justice wrote to Graubard and Moskovitz on June 26th, 
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1956 and of which a photostat is annexed hereto, and 
want to state the following: 

With respect to item 2: There are no more documents. 
As I stated already before, it is my habit to keep only 
the most important documents, and correspondence only 
until I have answered the respective letter. For some 
reason or by chance some letters or documents may have 
been kept although they are of little importance. That 
is why those folders, covering a period long before any 
vesting took place, are not complete although I have 
handed over all documents in my possession. 

With respect to item 6: There are no more documents. 
See statement sub item 2. 

With respect to item 7: There are no more documents. 
See statement sub item 2. 

With respect to item 9: There are no more documents. 
See statement sub item 2. 

With respect to item 10: In regard to my correspond- 
ence with Mr. Huijer, I used to keep those letters which 
had not yet been dealt with, and my secretary then put 
a slip of paper into the folder concerning Mr. Huijer. 
When the matter in question had been dealt with, I used 
to tear up the letter or the carbon copy. Consequently 
I have no correspondence left. 

/s/ Eduard von der Heydt. 


DEF. EX. NO. 28 
(TRANSLATION) 
No. 119 
Is with the Baron 
DEF. EX. 29 
Nr. 118. 
July Ist 1946. 
Dear Mr. Huijer, 

Many thanks for your letters Nr. 75 and 76. I be- 
lieve it is better for the moment to leave the articles in 
the cases, because they are well packed and it is safer, 
that the things are not taken out. It is better to pay 
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Hfl.210.—a year than to have those things without cases 
in the Rijksmuseum. 

Are the cases marked, that we know what is in them? 

You can deposit Hfl.1400.—with Messrs. De Gruyter. 

Enclosed find a letter of the Nieuwe of Littéraire 
Societeit, ’s-Gravenhage and I ask you to do the needful. 

With regard to Mr. van ALPHEN, I also hope! that 
he may become reasonable. In fact I have been: told, 
that there are so many cases in HOLLAND, where people 
denunciate others because they have had something to 
do with the Nazis. In fact, everybody who had some 
business, had to do something with the Nazis during 
the occupation. I have been told by Dutch friends of 
mine that this is now a kind of disease that people try 
to find out who has done business with the Nazis. This 
period will pass over as so many things have passed 
away. 

Thanks for your letter of the 27th. with the balance. 


sheet. I shall look it through and then shall write | you 
about it. 
With kind regards 
yours sincerely 


Enclosure: 
1 letter 
HKA 
DEF. EX. 30 
(TRANSLATION) 


Regarding Hwijer letters. 


The Baron has kept back numbers 77 and 78 from 
Huijer and our letter No. 120 to Huijer. 
K. 
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DEF. EX. 31 
INTERNATIONALE KUNSTVEREENIGING N.V. 
ZANDVOORT 
EVACUATIEADRIS NAARDEN BUSSUM 
TELEFOON BUSSUM 8978 
Nr. 76. 
Zandvoort, June 25th 1946 
REMBRANDTLAAN 71 
Brederodestraat 96. 


Baron E. von der Heydt Esq. 
Ascona/Tessin. 
Dear Baron, 


We duly received your letter number 116 of the 20th 
inst., for which we thank you. 

We noted that your secretary is not Miss, but Mrs. 
Kundert. 

Now that you agree with our proposal, we have writ- 
ten Mr. van Alphen a letter in which we ask him for an 
interview, and we think to be able to convince him from 
the fact, that the fl. 100.—you paid, was a matter of 
saving your property in that terrible time and not a 
matter of sympathy. 

Mr. van Alphen himself, as Burgomaster, had to sign 
several things in that time, with which he did not agree, 
only to save his body and therefore we believe, we shall 
change his mind rather easy in your case, when we talk 
the matter over with him. 

We enclose an acknowledgement of the Schweiz. Kredi- 
tanstalt in Zurich, which please sign and then forward 
in the enclosed cover. 

With kind regards, we remain, Dear Baron, 

Yours very truly 
N.V. Intern. Kunstvereeniging. 
HUYER 
U. 


Enclosures! 116. 
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DEF. EX. 32 | 

Nr. 117. 
June 26th: 1946. 
Dear Mr. Huijer, 

Many thanks for your letters Nr. 73 and 74. I also 
think it is better to have a friendly talk with Mr. van 
Alphen, because there are sometimes people who talk 
a lot of nonsense and like to make trouble for innocent 
citizens. If Mr. van Alphen has anything to say, we 
can easily bring the matter in order. We can even prove 
that we liquidated the firm because we did not want to 
collaborate with the occupation power. If we had been 
on good terms with the Nazis and their friends, they would 
not have destroyed my house and the house of the bank. 
The house of Baron Thyssen at the Hague for instance 
in Stadthouderslaan has not been destroyed. They de- 
stroyed all the houses and stopped, when they came to 
Baron Thyssens house. Also Madame von Pannwitz 
house was saved ete. The ruins of our beautiful houses 
in Zandvoort are a monument of our fight against the 
Nazis and the N.S.B. 

I am very pleased that the Rijksmuseum now aids for 
all our furniture. What you may keep back, would be 
those cases in which clothing and linnen are, also my 
books and photographs. I suppose there are no cases 
with letters at De Gruyter. My private correspondence 
has all been destroyed as far as I know and of the firms 
correspondence you have kept only later years. ! 
HEYDT 
DEF. EX. 33 

N re. 4. 
June 15th 1946. 


Dear Mr. Huijer, ! 

I refer to my yesterdays letter. Should there be! any 
difficulty with Mr. von Alphen, we could eventually: ask 
Prof. Russel or Mr. Peper as witnesses, that I always 
have been very much against the N.S.B. I was rather 
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surprised about the letter of Mr. van Alphen, who has 
known me for so many years and ought to have known 
me better. Of course the war has made a great im- 
pression on everybody and many have forgotten former 
times. 

As you know, the N.S.B. wanted not only money, but 
my house and my furniture, and I was in a very difficult 
position. But I am of the opinion, that we must bring 
this matter in order. 

I have not heard yet from Baron Roell. 

I have read your letters 61-69, among them Nr. 62 
from May 20th and 62 from May 21st. I have sent the 
certificates to the Chase National Bank. 

The photos have interested me very much. It is a 
very sad sight! 

With regard to your letter Nr. 65, I send you the 
letter from Mr. Karos back. Correspondence between 
Germany and Switzerland is allowed, but only familiar 
letters are permitted, not business correspondence. Other- 
wise I would write directly from here to Mr. Karos. As 
soon as it is 

HEYDT 
Concerning HUYER Zandvoort 

Our letter No. 113 is still being held back by the Baron. 
6/15/46 
TRANSLATION—Dfts. Ex. 33 A 


DEF. EX. 34A 
TRANSLATION 
[in handwriting] 
Replied 63 
53. 
August 21, 1940. 
Today I received your letter 44. So only your letters 
42 and 43 are still missing. 
The acknowledgments which you have not yet received 
will certainly be sent to you directly. I did not receive 
from you at the time a statement of securities [in hand- 
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writing:] in my deposit [end of handwriting] and I in- 
formed you of this fact in my letter 26. Will you please 
send me the statement of securities anew. I sent you 
the extract of account from the Thyssenbank as of June 
30th in letter 42; the Stumm acknowledgment in letter 
51; the acknowledgment re Miss Anny Ayen in letter 46 
and the Yzerdraad acknowledgment in letter 22, 1e., 
under separate cover. I sent you the Heydt oo 
acknowledgment in letter 26. 

It is good that you are closely observing the foreign 
exchange control regulations. 

I shall debit Ambassador von Stohrer, Madrid, in my 
private books here, in accordance with my letter 36, if 
it is not possible to do so there. 

In order to keep your letters as brief as possible, please 
do not send me for the present any further stock exchange 
quotations, nor reviews of conditions on the stock ex- 
change, since these only delay censorship, Incidentally, 
your letter No. 44 had not been opened by the censor. 

[illegible note in handwriting] 

I received a letter today from The Hague, dated it is 
true July 29th, which had not been opened by the censor 
either. 

In general there was nothing of particular urgency in 
the letters which you say | 

[page 2 of the original:] : 
in your letter 44 you did not receive. They were all 
matters which can easily be dealt with later. In letter 
31 I wrote you that I agreed to your having a coal sys- 
tem of central heating installed, for which you would 
buy the required coke and then possibly sell aay oil 
you might still have in hand. 

Please always write at the bottom of the lettet on 
the right-hand side the number of the letter you have 
received from me. 
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I hope the mail service will soon improve and that you 
are all well. 
With kindest regards 
and best wishes, 
(s) Heydt 
44 
[marginal notes in handwriting:] 
67 [illegible] 
[illegible word] 
Horstmann 
Yzerdraad 
Armbruster 
Mitzlaff 
Garage 
Stumm 
Stohrer not possible 
Ayer 
Thyssen all [illegible word] 
Baron 
HFA 
DEFTS. EXHIBIT NO. 354 
Cable Address: 
Heydt Ascona Switzerland 
Ascona (Switzerland), January 8, 1943 
[in handwriting:] very important 


DECLARATION 
If demand should be made on His Excellency, Ambassa- 

dor Dr. Eberhard von Stohrer for payment of his indeb- 
edness to the von der Heydt’s Bank, N.V. Zandvoort, 
which at present amounts to approximately Sfrs. 17,044.50 
(value 9/30/42), I obligate myself to cover the payment 
which Dr. Eberhard von Stohrer would have to make 
to the von der Heydt’s Bank, N.V. Zandvoort and to re- 
fund, upon his request, the amount paid in the currency 
in which the debt was discharged. 

(s) Dr. Eduard Baron von der Heydt 
(Notarial Certificate No. 2471, Locarno, January 8, 1943). 
HFA 
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DEF. EX. 37 


Nr. 2. 
July 17th 1946. 


Dear Mr. Huijer, 

Perhaps you remember that the Internationale iuneb 
vereeniging N.V. has still a safe deposit at the Unione 
di Banche Svizzere, Locarno, in which there are some 
diplomas without any importance. 

Because I am the only one, who has the right t to open 
the safe, I have authorized my second secretary, Miss 
Giulia Malvestiti, eventually to open the safe. This is 
only for the case of my death. 

The number of the safe: Serie C, Nr. 11. 

With kind regards 

yours sincerely 





HKA 


DEFTS. EXHIBIT NO. 384 





Prof. Dr. G.M.G.H. Russel 

Leidsegracht 13-15 

Amsterdam-C | 

December 15, 1955 
GR/NB/2 


Mrs. G. Huyer-von Rijnberk 
Brederodestraat 96 
Zandvoort 

Dear Mrs. Huyer, 

I received your letter of the 9th inst. with the forms 
from the Commercial Register. 

In connection with the lawsuit of Baron von der Heydt 
in the U.S.A., which is coming to a head, it is necessary 
to wait before a decision is definitely made as to who 
is going to be manager of the Internationale Kunstveree- 
niging and who is going to be the director. Would vou 
please ask the Commercial Register in Haarlem for an- 
other form with which to register a director to be ap- 
pointed and inform them that the registration of Baron 
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von der Heydt as manager has to wait until it appears 
that he will actually accept the nomination. The same 
goes for his possible resignation as director. You do 
not know who owns the shares; this you can state. The 
shares are issued to bearer. You need not state where 
the shareholders meeting is held, or is to be held. 

The notification about which you write in your letter 
of the 14th inst. means that the shares of the Interna- 
tional Kunstvereniging N.V. must be brought to my office. 

If it suits you, I would like to receive them on Tuesday, 
the 20th, at 11:30 in the morning. 

Yours truly, 
G. Russel 
DEF. EX. 39A 
PROF. G.M.G.H. RUSSEL 
Tax Consultant 
[Letterhead] 


[In handwriting:] replied 8/23/55 


Amsterdam, August 19, 1955 
GR/LP/2 
Eduard Baron von der Heydt, 
Paradiso, 
Ascona, Switzerland. 
Dear Baron von der Heydt, 

The case in question is getting more and more con- 
fusing and dangerous in my opinion, as not only are 
contradictory orders being given, but as it is clear to me, 
moreover that not all persons involved realize completely 
what conclusions a less benevolent person may draw from 
various data. 

This morning I received a letter from Dr. Robert 
Meyer-Bohler, Bahnhofstrasse 31, Zurich. A photostatic 
copy of this letter is enclosed herewith. This afternoon 
I received your wire. It is evident, therefore, that Dr. 
Meyer’s request and your order are in flat contradiction 
to each other. 

As I wrote you in detail, Dr. Charig has examined all 
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books of 1939 and subsequent years and he has indicated 
the pages of which he wishes photostatic copies. These 
photostatic copies have been ready for some time, but I 
have explicitly asked you personally—due to my usual 
extreme caution—for instructions as to whether I may 
send those photostatic copies to Dr. Charig. If he gets 
them from me, he will see the relations between von der 
Heydt’s Bank and Libertas S.A. in Luxembourg. This 
is exactly what Dr. Meyer wishes to prevent. I ‘cannot 
understand that there is no close contact between your 
various advisers. As things are going now, the case must 
go wrong. If all books and documents of Libertas S.A. 
were destroyed or stolen, then of course nothing further 
can be ascertained from those books. I do not know 
whether there are books and documents of Libertas still 
in existence and where they might be. On several pages 
in the books of the von der Heydt’s Bank there occurs 
an account with Libertas. So I have not been able’ to de- 
cide as yet whether to send the photostatic copies to Dr. 
Charig, as I cannot perceive what underlies all this. If a 
conference with Dr. Meyer and Dr. Gutstein would clar- 
ify the matters somewhat, I might finally be able to de- 
cide whether there are drawbacks for you in sending 
the data (photo copies, etc.) to Charig. In any ‘event, 
it is a fact that he asked me for information | about 
Libertas, S.A. 

I would like to have a definite expression of the posi- 
tion of yourself and Dr. Meyer and Dr. Gutstein on this 
entire matter. I myself do not consider it justifiable to 
send the photostatic copies to Charig according to your 
telegram without more after all that has been. repealed 
to me. 

With kind regards, 

Yours truly, 


G. Russel 





886 A 


DEF. EX. 40A 
Prof. G.M.G.H. Russel 
Tax Consultant 
[letterhead ] 
Amsterdam, December 13, 1955 
GR/LP/2 

Strictly Confidential 
Dr. Eduard Baron von der Heydt 
Paradiso 
Ascona, Switzerland 


Dear Baron von der Heydt: 


In continuation of my letter of yesterday and in reply 
to your letters of December 9 and 10, 1955, I can report 
to you categorically the following: 

1. In my last letters I indicated the possibility that 
vou are not any longer the owner of the shares of In- 
ternational Kunstvereniging N.V. It is indeed quite 


possible, if you have been or still are the owner of those 
shares, that you have transferred or will transfer these 
bearer shares to another. The new owner has nothing 
to do with the U.S.A. (Alien Property) and naturally 
will not give his consent to hand over the books and doc- 
uments of the former von der Heydt’s Bank. 

This measure is very extreme indeed and should only 
be considered after thorough discussions between your 
attorneys and yourself. As, however, there unfortunately 
are not or have not been sufficient discussions between 
your attorneys, and in my opinion, much to your disad- 
vantage, I cannot go into this matter any further. Be- 
sides, that matter is not suitable for further discussion 
hy correspondence. 

2. If you are not any longer the manager of Interna- 
tionale Kunstvereniging N.V., you are certainly still a 
shareholder as long as you have not transferred the 
shares to another person. So as long as you are the ma- 
jority shareholder you can instruct and compel any man- 
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ager by means of your vote to hand over the books and 
documents to the U.S.A. for examination. So what Dr. 
Gutstein has told you over the telephone, namely that 
handing over the books might be refused if a third person 
(that means, another person, not you) was manager of 
the Internationale Kunstvereniging N.V., is based; on a 
misconception. You may understand that the U.S.A., too, 
will know that a manager must do what the shareholders 
demand. If the shareholders do not instruct the man- 
ager to hand over the books and documents, then the 
U.S.A. will rightly assume that the shareholders approve 
of the policy of the manager, and that the shareholders, 
ie., Baron von der Heydt, are responsible for not hand- 
ing over the books and documents. The case is different 
if Baron von der Heydt is not any long a shareholder 
(see above). 

3. In my deposition at the American Chews in 
Amsterdam, I repeatedly stated that J have refused and 
will refuse to hand over the books and documents for 
examination because I as a free and independent Dutch 
attorney and tax consultant can only be under a duty to 
hand over the documents if it is proven by the minutes 
of a meeting of the shareholders certified by a notary 
that the majority of the shareholders give me an order 
as attorney to hand over the books and documents. I 
stated that I know nothing and cannot know anything 
about who is a shareholder at a given moment, and ‘that 
I explicitly refuse to hand over the documents if Baron 
von der Heydt requests me to release the documents. 
Only the order of a shareholders meeting, held in; the 
Netherlands, certified by a notary, will and should be 
complied with by me as an attorney. This is why, as 
appears from Dr. Moskovitz’s letter, the U.S.A. wants 
to know now what are the legal provisions. And this is 
why I wish to know what Dr. Gutstein thinks we can, 
may and should do; especially whether or not you should 
be manager, and especially whether or not you are or 





888 A: 


should remain a shareholder of Internationale Kunstver- 
eniging N.V. 

I am writing more outspokenly about this than I think 
is desirable, but I thought I could not omit giving you 
an insight into the situation. Perhaps you now under- 
stand that I consider the whole situation hopeless be- 
cause the attorney appointed by you does not exercise 
sufficient positive leadership. It goes without saying that 
Dr. Moskovitz cannot write what you should do; the 
task is assigned to Dr. Gutstein. 

You rightly state that Mr. Charig can see in the Com- 
mercial Register that you have resigned only now from 
the office of director, and that this may make a bad im- 
pression. Mr. Charig has excerpts from the Commercial 
Register and is completely informed. He knows that you 
were executive director. Now this is also one of those 
points we should have discussed with Dr. Gutstein. Which 
is more important? Whether or not the U.S.A. will get 
a bad impression of your resignation as director, or 
whether the U.S.A. will be checkmated legally by your 
resignation as director, especially if, in addition, you are 
not any longer owner of the shares? I cannot judge this. 
Dr. Gutstein has conferred with Dr. Moskovitz and should 
have discussed all this with him. 

You again write that you have nothing to hide. In my 
deposition at the American Consulate I stated this ex- 
plicitly. In addition, I added that you have always told 
me that I should do whatever the Dutch law requires, and 
that you have nothing to hide. Since I, as an independent 
attorney,-tax consultant, consider myself under a duty, 
according to Dutch law, to refuse production of books and 
‘documents, I stuck to my guns and refused explicitly. 
Only if I received the order, not from you, but from a 
meeting of stockholders certified by a notary (see above) 
would I act differently. 

Matters are not as simple as Dr. Gutstein seems to 
think, not by any means. If I released the books and 
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documents, we will not get them back, at least not for 
some years, in my opinion, and the worst thing is that 
the U.S.A. (ie, Charig), does not understand much 
about these books and correspondence, and 2 we our- 
selves cannot look up anything any more. Charig 
has definitely stated that he cannot even ha, Dutth. 

The American official who conducted the deposition, 
and who became angry when I did not want to produce 
the books, ete., told me acrimoniously that I ought to un- 
derstand that they would not have much use for ‘those 
books without competent help (for instance from an 
accountant who understands Dutch, ete.). It follows then 
that the moment the books and the correspondence are 
in the hands of the other party, they have to be exam- 
ined by accountants who understand Dutch. Even ‘those 
accountants will need much more information from you 
and from me about the significance of various entries. 
On top of all this, the American officials can indeed 
“‘twist’’ the simplest facts and interpret them the wrong 
wey, and can set traps as you correctly state in your 
letter. As the correspondence is not complete and pa- 
pers are missing therefrom, these people may misuse it. 

I believe that a thorough discussion is absolutely nec- 
essary, although I do not feel much like going to Zurich 
if Dr. Gutstein has not familiarized himself completely 
with and concentrated on the case. Only when it! is a 
definite fact that he knows the case through and through 
and if moreover he has time to confer quietly, will it 
pay to make the trip to Zurich. It is very disagreeable 
to me to write everything as plainly as possible, but it 
is urgently necessary. | 

However, for more than one reason it is desirable to 
consider my confidential explanation as strictly private, in 
order to prevent their leading to unnecessary a 
tions. 


At the moment the following questions oceur pri- 
marily: 


i 
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1. What should Dr. Gutstein say in his very prompt 
reply to Dr. Moskovitz (see Dr. Moskovitz’s letter of 
December 2) about the production of the books and docu- 
ments? 

2. Do you have to resign as executive director and 
become manager of the International Kunstvereniging? 

If so, must I then become director? 

3. Does another person have to become manager of 
that corporation (for instance myself) and who is then 
to become director? (the by-laws actually require that 
there must be at least one director). You yourself of 
course cannot be director then. 

If necessary, I can ask one of my partners to become 
director (Miss Ch. K. Ruygrok, my oldest partner). 

4. Shall we offer all books and documents for exam- 
ination in the Netherlands, to be examined by two ac- 
countants, one of which will be appointed by the U.S.A. 
(Alien Property) and one by the Manager of Interna- 
tionale Kunstvereniging N.V.? 

Those two accountants together will then prepare a 
report. That examination will take place in Amsterdam, 
or at least in the Netherlands (it will perhaps be dif- 
ficult in Switzerland). Both accountants must master the 
Dutch language. The books and documents remain at 
the disposal of the Internationale Kunstvereniging N.V. 
and accordingly should not be considered seized; such an 
examination would cost quite some money. 

Still more conditions could be thought of, but you will 
understand that I can not decide in this and can not 
bear the entire responsibility for the course of affairs. 
I ean only accept the responsibility for a case if I am 
completely in charge. Then you can be sure that the 
proceedings will be expedited. In your difficulties with 
the Alien Property, I have been involved only indirectly; 
I have troubled myself with it only because I could and 
can not understand that this case has to take such a long 
time, and could be handled by the U.S.A. in such a man- 
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ner. Whatever is possible for me to do, I shall do, if the 
opportunity presents itself. It is only too clear to me 
that Dr. Moscovitz is the responsible attorney in this case. 
Also it is clear that Dr. Gutstein has turned the case over 
to him. We know also, however, that Dr. Moscovitz is 
dependent upon the information he receives from Dr. 
Gutstein and upon the energy Dr. Gutstein devotes ¢ to this 
matter. 

Everything considered, I understand fully that = do 
not know any more what you must do with regard to 
the books and documents of the Von der Heydt’s Bank. 
If you want me to discuss this matter in detail with Dr. 
Gutstein in Zurich, and if you think that Dr. Gutstein, 
too, is willing to give time to it, I am willing to meet 
him in Zarich, preferably on some weekend. If, on the 
other hand, you should think there is little or no use (any 
more) in my conferring with Dr. Gutstein I will abandon 
the idea. It has struck me that Dr. Moscovitz urgently 
requests information from Dr. Gutstein in his letter of 
December 2, but that I have not heard anything about 
this from Dr. Gutstein. Is Dr. Gutstein informed about 
the provisions of Dutch law and procedure concerning 
the duty to produce books and documents to a foreign 
power? Of course it is possible, but it would still be 
desirable that I should at least hear what he reports 
to Dr. Moscovitz. 

I particularly want to call your attention to the last 
paragraph of Dr. Moscovitz’s letter, which reads: 

‘¢Although we have arranged for a short extension of 
our time to answer the Government’s motion, it is’ very 
necessary that we receive the information requested above 
at the latest by the end of next week (December 9) in or- 
der to have time to prepare our legal position.”’ 

Has Dr. Gutstein sent the ‘‘information requested 
above’’ to Dr. Moscovitz in time so that this information 
was in Dr. Moscovitz’s hands December 9, 1955, at the 
latest? 
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I have asked myself this question especially in view of 
the fact that Dr. Gutstein has been ill. 

With kind regards, 

Yours sincerely, 
/s/ G. Russel 

P.S. 
Copy of Dr. Moscovitz’s letter, about which I wrote 
yesterday, is enclosed. 


DEFTS. EXHIBIT NO. 424 
December 9, 1955 

Your reference: 
GR/GB/2 
Prof. G.M.G.H. 
Willemsparkweg 205 
Amsterdam 
Dear Professor: 

The night before last I finally succeeded in getting 
Dr. Gutstein on the telephone. He promised to send me 
immediately a Special Delivery letter of about 100 pages 
which, however, I have not received either yesterday or 
today. Perhaps it will arrive this afternoon. He is 
going to send you a copy. 

I learned from Mrs. Huijer that my appointment as 
manager could be canceled since it has been only filed 
for registration, but is not yet registered. Therefore let 
us proceed in this manner and will you please be kind 
enough to decide whom we shall appoint as a manager 
and whether perhaps I should relinquish my position as 
Executive Director. Dr. Gutstein advised me on the tele- 
phone that if I am not the manager, a third person could 
refuse to produce the files. We had, as you know, decided 
earlier to produce a few documents, since a refusal would 
make a bad impression. On the other hand, Mr. Charig 
can easily see from the commercial register that I have 
only recently relinquished by position as Director, and 
this too probably would make a bad impression. Since 
I do not have anything to hide, I am actually not opposed 
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to producing the documents, but these people are liable 
to twist the most harmless matters into a rope with 
which to hang me. 
Many thanks for your endeavors, aul best Sneek ‘also 
to your family. 
Sincerely yours, 


DEFTS. EXHIBIT NO. 43 


PROF. MR. G.M.G.H. RUSSEL 
BELASTINGCONSULENT 
KANTOOR: LEIDSEGRACHT 13-15 
TELEFOON 34779-30440-30544 
POSTIGIRO 277354 


AMSTERDAM, April 6, 1956. 
PRIVE: WILLEMSPARKWEG: 205 
TELEFOON 26609 

GR/Wi/4 


igen 


Dr. Gerard F. Charig, 
c/o American Hotel, 
Amsterdam C. 


Dear Dr. Charig, 

I just received your letter of April 6, 1956, re Edward 
Baron von der Heydt v. Brownell. Tn connection with 
this letter I communicated again with Mrs. Huyer. Mrs. 
Huyer affirmed once more that she has not been able to 
find other records than those she turned over to: me. 
These same records were delivered to you in my office 
on Tuesday last. 

With regard to the Price-Waterhouse reports Mrs. 'Ho- 
yer declared that she is willing to authorize this firm to 
give them for your perusal. She has no objection that 
you have fotostatics made at the office of Price-Water- 
house of these reports. 

Mrs. Huyer is also willing to give a written statexent 
that she has not been able to find other records, referred 
to in items 1, 2 and 3 of the Court Order, than those 
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she turned over to me. My statement, that these same 
records were delivered to you at my office, you received 
already several times verbally. By this I affirm this state- 
ment in writing. 

Eventually Mrs. Huyer is even willing to enable you 
in my presence to search the 7 (?) letterfiles in the office 
in her house, so that you can see for yourself if there 
are records in these files regarding the years 1939 till 
1946 regarding the Von der Heydt’s Bank and the In- 
ternationale Kunstvereniging. 

The ‘‘Depot-boek’’ and the minute books of the cor- 
porations are neither been found by Mrs. Huyer. It is 
impossible to procure more than there really is. Mrs. 
Huyer declares positively that she has not destroyed or 
made away anything. It stands to reason that also from 
my side nothing has been withhold. 

Yours very sincerely, 
G. Russel 


DEFTS. EXHIBIT NO. 444A 
Professor G.M.G.H. Russel, 
Tax Consultant 
[Letterhead] 
GR/LP/3. 
Office: 13-15 Leidsegracht. 
Private address: 205 Willemsparkweg, 
Amsterdam, 
April 17, 1956. 
Mr. Gerard F. Charig, 
United States Department of Justice, 
Overseas Branch, 
28 Ludwigstrasse, 
Munich 2, 
Germany. 


Dear Mr. Charig, 


On April 14, 1956, Miss Ruijgrok and I, together with 
Mrs. Huyer, made a thorough search of the whole office 
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at 96 Brederodestraat, Zandvoort. We worked hard for 
several hours. I was not able to carry out my intention 
of searching the office without Mrs. Huyer, since we found 
so many documents (chiefly in a deep closet which we had 
not seen before) that her assistance became indispensa- 
ble. In an old box (or old trunk?) there were many pa- 
pers all in disorder. In the big steel cabinet, too, and 
even in the drawers of the six file cabinets standing side 
by side, we found a lot of papers. I personally checked 
all the papers which were taken out of the file cabinets, 
etc. The desk was also searched. Nothing was’ over- 
looked. I must tell you we looked just about like chim- 
ney sweeps when the work was finished. Miss Ruijgrok 
and I took along three suitcases and an enormous port- 
folio full of papers. Mrs. Huyer throughout gave ‘us ail 
possible assistance and aid. I realize now that for a 
woman who knew, and knows, practically nothing of the 
former transactions of the von der Heydt’s Bank and the 
Internationale Kunstvereeniging it was impossible to find 
all the papers. However, she made the mistake of very 
much overrating herself, and of assuring me explicitly 
four or five times that she had thoroughly examined all 
papers (books, records etc.). An old Latin proverb says: 
‘‘One whom the Gods wish to destroy they first strike 
blind’’ (‘‘Quem deus perdere vult, dementat prius’’). 
In any event, I consider Mrs. Huyer to be rehabilitated, 
since the work was much to difficult for her and her son 
(who knows nothing at all about the old papers). 

Most certainly I have now taken too much with me. I 
shall sort it all out as well as possible. However, it will 
not be possible for me to sort all the papers. : 

The books and papers are at your disposal. 

Yours very truly, 


(s) G. Russel 
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DEF. EX. 45A 
TRANSLATION 
Internationale Kunstvereeniging N.V. 
Zandvoort 
Banker: De Twentsche Bank N.V. Zandvoort 
Zandvoort 
December 20, 1955 
Professor Dr. G.M.G.H. Russell 
Amsterdam C. 
Dear Sir: 
Enclosed we send you the minute book of the von der 
Heydt’s Bank N.V. with the by-laws attached. 
Hoping that this may be of service to you, we remain, 
with friendly regards, 
Sincerely yours, 
Internationale Kunstvereniging N.W. 
[signed] G. Huyer-v. Rijnberk 
Enclosure: one minute book 
GH. 
DEFTS. EXHIBIT NO. 46 


Statement of the Property 
of Mr. Eduard von der Heydt, Ascona (Switzerland) 
which is under the administration of the 
Office of Alien Property, Washington D.C. 
Statement of the Property 
of Mr. Eduard von der Heydt, Ascona (Switzerland) 
which is under the administration of the 
Office of Alien Property, Washington D.C. 


I. Ratio S.4., Fribourg (Switzerland) 

Deposit account and Cash account with Chase National 
Bank, New York. 

1. The Ratio S.A. is a joint stock Company incor- 
porated under Swiss law with legal residence at Fribourg 
(Switzerland) with a nominal joint capital of Swiss 
Francs 500.000.—divided into 500 fully paid shares of 
Sfres. 1.000.—each. 
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The Advisory Board consists of 

a) Miss Hedwig Widmer, Rueschilkon-Zurich, | 

b) Mr. Edward von der Heydt, Ascona, | 

c) Mr. Robert Meyer, Zurich. 

Each and all of the three members are Swiss citizens 
permanently residing in Switzerland. The persons men- 
tioned under a) and c) are officers of Fides Union Fi- 
duciaire; both act as directors as per instructions received 
from Mr. Edward von der Heydt. The Company exists 
since 1925. Since 1935 the Company is managed by Fides 
Union Fiduciaire by order of Mr. Edward von der Heydt. 
Owner of all the shares of the Company is Mr. Edward 
von der Heydt (490 shares are his direct property ‘while 
the remaining 10 shares represent the statutory part 
allotted by Mr. Edward von der Heydt to the members 
of the Board, Miss Hedwig Widmer and Mr. Robert Meyer 
(qualification shares). The 490 shares owned direct by 
Mr. Edward von der Heydt were represented for him 
at the general meetings. 

Enclosures: By-laws 

Extract of the Commercial Register Fribourg dated 

September 14, 1949. 
_ 2. The Ratio maintains a deposit account No. F 84050 
and a cash account with The Chase National Bank of the 
City of New York, New York 15, N.Y., Pine Street Cor- 
ner of Nassau. Statement of the securities and cash in 
these accounts as at August 27, 1947, is to be found on 
Enclosure 3 (Application for certification of Swiss assets 
of Ratio S.A. to the Swiss Compensation Office, Zurich, 
dated August 27, 1947). 

The assets in deposit with these Bankers to-day do 
not much differ from those of the above statement of 
August 27, 1947. In the meantime the following securi- 
ties were added: 





4 shares Pacific Gas & Electric Co. ) 
50 shares Potomac Electric Power Co. ) 
48 shares Wisconsin Electric Power Co.) 
45 shares Kansas Power & Light Co. ) 
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received either 
as stock Divi- 
dend on shares 
North Ameri- 
can Co. or by 
subscription. 


In recapitulation, the assets of Ratio S.A. im deposit in 
this moment with Chase National Bank consist of the 
following items: 


300 shs. 


100 shs. 
20 shs. 


45 shs. 
180 shs. 
20 shs. 
100 shs. 
50 shs. 
80 shs. 
300 shs. 
10 shs. 
52 shs. 


Atchison, Topeka & Santa Fe Railway Co., com- 
mon stock 

Borden Company common stock 

Consolidated Edison Company of New York, 
common stock 

Kansas Power & Light Co., common stock 
North American Co., common stock 

Pacific Gas & Electric Co., common stock 
Petroleum Corp. of America 

Potomac Electric Power Co., common stock 
Sinclair Oil Corp., common. stock 

Southern Pacific Company 

Wulys Overland 7% cum. pref. 

Wisconsm Electric Power Co., common stock 


$17,571.87 Credit balance with the bank as at Sept. 30, 


1949 


(The increase of the credit balance since August 27, 
1947, is due to entries of dividends) 

3. In order that the assets mentioned in paragraph 2 
may be released (certified) you will find enclosed as evi- 
dence the following information with the documents enu- 
merated below: 


a) 


Mr. 


Edward von der Heydt is a citizen of Ascona 


(Switzerland) since October 1937. He has his per- 
manent resident at Ascona since 1930. 


b) 


Mr. 


Edward von der Heydt is the beneficial owner 


of Ratio S.A., Fribourg. He owns all the shares of 
this Company. . 
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Evidence to a) Certified document re citizenship of Mr. 
Edward von der Heydt, legalised by the 
Consul of the United States of America. 

Evidence to b) Proxies for the general meetings of 
Ratio S.A. for the years 1935 to 1948 
with the lists of the shareholders present 
at the meeting. 

4. The assets as per paragraph 2 have been Swiss 
property prior to June 14, 1941. Here, two periods are 
to be distinguished. 

I. The period when Ratio §.A., Fribourg, has been 
the owner of the assets from December 31, 1942, up to the 
present time. Ratio S.A. has bought these assets; from 
Mr. Edward von der Heydt on December 31, 1942. | 

Evidence: Purchasing Deed dated December 1942 with 
specification. From December 31, 1942, to August 27, 1947 
(date of the application for certification made to the 
Swiss Compensation Office) there is nearly no chance in 
the composition of the deposited securities, nately, 
Entries : 

16 shs. Pacific Gas & Electric Co. 
4 shs. Wisconsin Electric Power Co. 
9 shs. Detroit Edison 
All these shares were received as stock dividend on 180 
shs. North American Co. : 
Sales | 
24 shs. Detroit Edison Co., sold on February 15, 1946, 
as per extract of account 

40 shs. United Drug Inc., sold on February 16, 1946 as 
per extract of account. 

In the same period the credit balance changed as follows: 
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Balance taken over as per December 31, 1942 $ 1,466.85 
to add: 
eash dividends 1942/47 11,083.26 
Proceeds of sales of the above shares 1,843.93 
proceeds of sales of rights ' 857.60 


to deduct: $15,251.64 
banking charges $ 768.56 
remittance to Swiss National 
Bank, Zurich, revenues in 1945 2,322.60 
payment to Messrs. Milbank, 
Tweed, Hope & Hadley, New 
York, for professional service 1,019.96 4,111.12 


$11,140.52 


Evidence: Extracts of the deposit account with the 
Bank rendered to 
November 29, 1945 
May 29, 1946 
August 1, 1946 
November 29, 1946 
May 29, 1947 
November 28, 1947 
May 28, 1948 
November 29, 1948 
April 20, 1949 
May 31, 1949 


During the years of war 1943-1944 no deposit accounts 
were rendered. In case these extracts should be needed 
the Bank will be able to establish same. 

‘Extracts of the account current with Chase National 
Bank rendered to 
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Blocked account 
from December 15, 1942 to April 


from April 
from July 


5, 1943 to July 
15, 1943 to November 


from November 15, 1943 to November 
from December 3, 1943 to December 
from January 4, 1944 to December 


from January 


1944 to March 


Identified account 
from January 15, 1944 to November 
from December 16, 1944 to December 


from January 
from April 
from April 
from July 
from October 
from January 
from April 
from July 
from October 
from January 
from April 
from July 
from October 
from January 
from April 
from July 
from October 
from January 
from April 
from July 


1945 to March 
1945 to June 

1945 to June 

1945 to September 
1945 to December 
1946 to March 
1946 to June 

1946 to September 
1946 to December 
1947 to March 
1947 to June 

1947 to September 
1947 to December 
1948 to March 
1948 to June 

1948 to September 
1948 to December 
1949 to March 
1949 to June 

1949 to September 


1949 


The bookkeeping of Ratio is in conformity with the 
extracts for the deposit and cash account received from 
the Bank. In this connection the Swiss Compensation 
Office had made a thorough control through their ac- 
‘countants revising the bookkeeping on the aoreneth of 
the documents. 
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As per the enclosures there is proved that the assets 
mentioned in Paragraph 2 are beneficially owned by 
Ratio S.A. from December 1942 up to the present time; 
that the Ratio S.A. is a Company incorporated under 
Swiss law and that all shares belong to Mr. Edward von 
der Heydt. 

5. The IInd period comprises the time between De- 
cember 12, 1939, to December 31, 1942. During this 
period Ratio S.A. kept the securities mentioned in En- 
closure 3 as trustee for Mr. Edward von der Heydt. As 
mentioned before, Ratio S.A. acquired the securities on 
December 31, 1942 (Enclosure 6). 

On December 12, 1939, the aforesaid securities, namely 
300 shs. Atchison, Topeka & Santa Fe Railway common 
100 shs. Borden Company common 

50 shs. Consolidated Edison Company common 

180 shs. North American Company common 

100 shs. Petroleum Corporation of America 

20 shs. Consolidated Oil Corp. (name changed in Sin- 
clair Oil Corp. later on) 

300 shs. Southern Pacific Company common 

10 shs. Willys Overland Company 7% cum. pref. 
as well as a cash amount of $2,411.22, a further amount 
of $23.16 on January 22, 1940, were placed at the dis- 
posal of Ratio S.A. with The Chase National Bank by 
order of Den norske Creditbank, Oslo. 

Documents of evidence: Enclosures No. 54-55. 

6. The deposit account with Den norske Creditbank, 
Oslo, where the securities were held prior to December 
12, 1939, was kept in the name of Mr. Edward von der 
Heydt. This account existed there long before the war. 
As evidence there are enclosed the extracts of the de- 
posit account of this bank as at December 31, 1936, De- 
cember 31, 1937, December 31, 1938. <A part of these 
securities was sold; the securities delivered to Chase 
National Bank are marked in red. 

In recapitulation, there can be stated that the assets 
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deposited with The Chase National Bank for Ratio S.A. 
are Swiss property since long before the war. 


a) For the time from 1936, respectively even earlier, to 
December 12, 1939 these assets were the property 
of Mr. Edward von der Heydt (deposit account with 
Den norske Creditbank, Oslo, in the name of Mr. Ed- 
ward von der Heydt). 

b) During the time from December 12, 1939, to Hosea 
ber 31, 1942, property of Mr. Edward von der Heydt, 
in deposit for Ratio S.A. with The Chase National 
Bank, New York, kept by Ratio as trustee for Mr. 
Edward von der Heydt. 

c) From December 31, 1942, up to the prsaentl time 
beneficial ownership of Ratio S.A., Fribourg. | 


Further evidence: Declaration of Mr. Edward von der 
Heydt, dated May 15, 1948, re ownership of the shares 
of Ratio S.A. 

Declaration made by Ratio §.A., dated August 27,; 1947, 
Form E 1. 

Declaration made by Mr. Edward von der as dated 
August 27, 1947, Form E 3. 

II. Libertas Société Anonyme, Luxembourg. | 

Deposit account and account current with Guaranty 
Trust Company, 140 Broadway, New York 15, N. Y. No. 
XC. 14366. | 

1. Libertas Société Anonyme was a joint stock com- 
pany, with legal residence at Luxembourg and a nominal 
joint capital “of lux. franes 500.000.—, fully aad _ The 
directors of the Advisory Board were 

Miss Hedwig Widmer and 

Mr. Robert Meyer : 
who are both Swiss citizens with permanent dosicenles 3 in 
Switzerland; they are officers of Fides Union Hae aan, 
Zurich (Switzerland). 

Libertas S.A. was established in 1936 by Fides Gviien 
Fiduciaire, in accordance with an order received by Mr. 
Edward von der Heydt. In January 1943 the company 
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was wound up and cancelled in the Register of Com- 
merce as there was no interest to continue business un- 
der the German occupation. The cancellation of the firm 
was published in the ‘‘Oeffentlichen Anzeiger zum 
Verordnungsblatt fur Luxemburg” on January 30, 1943 
(see enclosure 1). 

2. All shares issued by the Company were personal 
property of Mr. Edward von der Heydt. Declaration of 
Mr. Edward von der Heydt, dated March 25, 1948, en- 
closure 2. 

3. Prior to the cancellation of the Company, Libertas 
S.A. assigned to Mr. Edward von der Heydt the cash 
amount and the securities in deposit with the Guaranty 
Trust Company of New York. Enclosure 3: Photostatic 
copy of the Deed of assignment, dated January 7, 1943, 
certified by the notary and legalised by the Vice-Consul 
of the United States of America at Zurich. 

These assets were not owned by Libertas, but were 
kept and managed since 1936 up to the time of the can- 
cellation of Libertas S.A. for account of Mr. Edward von 
der Heydt, Ascona (Switzerland). 

Evidence: Declaration of the former directors of the 
Advisory Board of Libertas S.A., dated October 26, 1949. 

Declaration of Mr. Edward von der Heydt, dated March 
5, 1948 (Form El). 

4, The deposit account as well as the account current 
are still kept in the name of Libertas Société Anonyme, 
although this company does no more exist. (Identified 
account No. XC. 14366). On the strength of the deed of 
assignment mentioned in Paragraph 3, the Bank was 
asked to transfer the securities and the credit balance 
on accounts to be kept in the name of Mr. Edward von 
der Heydt, Ascona. With the permit of the US authori- 
ties, the Bank transferred in September 1946 parts of 
the securities and cash to new accounts in the name of 
Mr. Edward von der Heydt. Part III of the present 
statement will deal with these accounts. 
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Authorised to sign for the remaining accounts of Lib- 
ertas S.A. with Guaranty Trust Company is Fides Union 
Fiduciaire, Zurich (Switzerland), to whom is also sent 
the bank correspondence. Fides is managing the jansels 
for Mr. Edward von der Heydt. 

5. The deposit account and the cash account of Rithen- 
tas S.A. with Guaranty Trust Company are still blocked. 
To-day, the following assets are deposited in these ac- 
counts: 
$1.000.—5% American & Foreign Power Co. Ine. Deb. 

due 2030 7 
$1.000.—314% American Tel & Tel Co. due 1959 | 
$4.000.—314% U.S. of Brazil 1922/78 Plan A (1941) 
$13.500.—334% U.S. of Brazil 1931/79 Funding pets 

Plan A (1951) 

$4.000.—214% U.S. of Brazil 1922/78 Central Ry. Bleetr. 

Loan Plan A (1952) 
$40.000.—334% U.S. of Brazil 1926/79 Plan A (1957) 
$1.000.—334% U.S. of Brazil 1927/79 Plan A Ape) 

$1.000.—5% A.B. Kreuger & Toll 1959 

$4.000.—234% City of Porto Alegre 1921/2001 Plan A 
(1961) 

$4.000.—234% City of Rio de Janeiro 1921/2001 Plan A 

(1946) 

4.000.—214% State of Rio Grande do Sul 1921/1999 

Plan A (1946) 

$6.000.—214% State of San Paulo 1925/1999 Plan A 

(1950) 

$1.500.—214% State of San Paulo 1921/1999 Plan A 

(1936) 
$5.000.—2144% State of San Paulo Waterworks 19267 

2004 Plan A (1956) 

50 shs. American Telephone & Telegraph Co. common 

stock 

50 shs. Kansas Power & Light Co., common stock 
200 shs. The North American Company, common | stock 

50 shs. Pacific Gas & Electric Company, common! stock 
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50 shs. Potomac Electric Power Company, common 
stock 

60 shs. Wisconsin Electric Power Company, common 
stock 

170 shs. F. W. Woolworth Company common 

$2.652.43 Credit balance with Bank as per September 30, 

1949, 

6. In order to prove that the securities have been in 
its possession since 1936, the following periods have to 
be distinguished : 

a) The period from 1936 (establishment of Libertas 
S.A.) to June 14, 1941 (embargo decree by the United 
States Government) 

b) The period from June 14, 1941, to March 5, 1948 
(date of application for Certification to Swiss Com- 
pensation Office) 

ce) The period from March 5, 1948 up to the present 
time. 

ad a) Libertas S.A. has had opened the deposit account 
and the cash account with Guaranty Trust Company, 
New York, already on October 20, 1936. 

Evidence: Letter of Libertas S.A. to Guaranty Trust 
Company, dated October 1, 1936 

Letter of Guaranty Trust Company to Libertas $.A., 
dated October 20, 1936 

Letter of Guaranty Trust Company to Libertas S.A, 
dated October 16, 1936. 

The securities mentioned in Paragraph 5 as well as the 
securities to be dealt with in part III either were de- 
posited with Guaranty Trust Company in favour of Lib- 
ertas Société Anonyme by: 

a) Koloniale Handel en Industrie Maatschappij N.V., 
Amsterdam, on October 20, 1936 

b) Mr. Edward von der Heydt on October 29, 1936 

¢) Von der Heydt’s Bank N.V. Zandvoort, on April 1, 
1938 

or were bought later on at the Stock Exchange of New 
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York to the debit of the account, respectively were re- 
ceived as stock dividends: Date of | 


Credit Advice 
for deposit 
respectively of contract 
mote received 
Evid from Bank; 


$1.000. 5% American & Foreign Power Co. Oct. 20, 1936 

$1.000.—334% American Tel & Tel Co. Deb. June 15, 
1949 

$2.000.—314% (8%) U.S. of Brazil 1941/78 Oct. 20, 1936 

$2.000.—314% (8%) U.S. of Brazil 1941/78 Apr. 1, 1938 

$8.900.—334% (5% U.S. of Brazil 1951/79 Oct. 20, 1936 

$4.600.— 334% (5%) U.S. of Brazil 1951/79 Apr. 1, 1938 

$2.000.—314% (7%) US. of Brazil 1952/78 Central Ry. 
Loan Oct. 20, 1936 

$2.000.—314% (7%) US. of Brazil 1952/78 Apr. 1, 1938 

$40.000.— 334% (614%) U.S. of Brazil 1957/79 Oct. 20, 
1936 

$1.000.—334% (6%) U.S. of Brazil 1957/79 Oct. 20, 1936 

$1.000.—5% Kreuger & Toll 1959 Oct. 29, 1936 | 

$2.000.—234% (8%) City of Porto Alegre 1961/2001 Oct. 
20, 1936 

$2.000. 936% (8%) City of Porto Alegre 1961/2001 Apr. 
1, 1938 


$2. 000. —232% (8%) City of Rio de Janeiro 1946/2001 
Oct. 20, 1936 

$2.000. 234% (8%) City of Rio de Janeiro 1946/2001 
Apr. 1, 1938 

$2.000. 2% (8%) State of Rio Grande do Sul eae; 
1999 Oct. 20, 1936 

$2.000.— 214% (8%) State of Rio Grande do Sul 1946/ 
1999 Apr. 1, 1938 

$4.000.—21% % (8%) State of San Paulo 1950/1999 Oct. 
20, 1936 

$2.000.—214% (8%) State of San Paulo 1950/1999 Apr. 

938 


? 
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$500.—214% (8%) State of San Paulo 1936/1999 Oct. 20, 
1936 


$1.000.—214% (8%) State of San Paulo 1936/1999 Apr. 
1, 1938 

$2.000—244% (8%) State of San Paulo Waterworks 
1956/2004 Oct. 20, 1936 

$3.000.—214% (8%) State of San Paulo Waterworks 
1956/2004 Apr. 1, 1938 


50 shs. 
50 shs. 
200 shs. 


48 shs. 


2 shs. 
42 shs. 
6 shs. 
2 shs. 
5d shs. 
10 shs. 
38 shs. 
6 shs. 


1 shs. 


American Telephone & Telegraph com. stock 
Oct. 29, 1936 

Kansas Power & Light Co., common stock Sept. 
1, 1949 

North American Company, common stock Oct. 
20, 1936—Oct. 29, 1936 

Pacific Gas & Electric Co., common stock, re- 
ceived in small lots in 1943/48 as stock divid. 
on shs. North American Co. 

Pacific Gas & Electric Co., common stock, sub- 
scription April 15, 1949 

Potomac Electric Power Co., common stock, re- 
celved as stock dividends Dec. 29, 1947 
Potomac Electric Power Co., common stock, Apr. 
1, 1948 

Potomac Electric Power Co., common stock, by 
subscription June 3, 1949 

Wisconsin Electric Power Co., com. stock, re- 
ceived as stock dividend July 15, 1947 
Wisconsin Electric Power Co., com. stock, Oct. 
15, 1947 

Wisconsin Electric Power Co., com. stock, Dec. 
29, 1947 

Wisconsin Electric Power Co., com. stock, July 
1, 1948 

Wisconsin Electric Power Co., com. stock, by 
subscription March 28, 1949 
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170 shs. F. W. Woolworth Co. common Oct. 20, 1936 
Oct 29, 1936 


These documents prove that Libertas S.A. has possessed 
the greater part of the aforesaid securities already in 
the years 1936/1938. The other securities either’ were 
bought since this time with funds accrued on the banking 
account or were received as stock dividends. It has al- 
ready been pointed out that Libertas S.A. kept these ef- 
fects for account of Mr. Edward von der Heydt up to its 
cancellation in January 1943. 

But already long before 1936 the securities were the 
property of Mr. Edward von der Heydt. Formerly these 
securities were deposited in the name of two Dutch Com- 
panies, the Koloniale Handel en Industrie Maatschappij 
N.V., Amsterdam, and the Von der Heydt’s Bank N.V., 
Zandvoort, which Companies were beneficially owned by 
Mr. Edward von der Heydt. Both Companies were 
wound up. Fides Union Fiduciaire, Zurich, were in- 
structed by Mr. Edward von der Heydt already in 1930 
to manage and to control for him the above securities 
together with other assets. A respective declaration of 
Fides Union Fiduciaire, dated October 1949, is joined. 

The enclosed extracts of account (enclosures No. 34-67) 
will give full information about the turnover on the bank- 
ing account in the time from October 16, 1936, to June 
14, 1941. It can be found in these extracts that a larger 
number of payments were effected for account of, Mr. 
Edward von der Heydt. | 

ad b) There are also added the extracts of account for 
the second period, ie. for the time from June 14, 1941 
to March 5, 1948, (date of the application for certifica- 
tion to the Swiss Compensation Office, Zurich) (Enclo- 
sures No. 68-130). As per these extracts the following 
payments were effected for the purchase of Art objects 
which were deposited with Buffalo Museum of Science, 
Humboldt Park, Buffalo, N.Y., by Mr. Edward von der 
Heydt, namely: 
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$6.000.—Check to Buffalo Museum of Science Encl. 64 
$4.000.—Check to Buffalo Museum of Science Encl. 72 
$1.400.—Check to Buffalo Museum of Science Encl. 76 
$4.000.—Check to Buffalo Museum of Science Encl. 78 
$2.600.—Check to Buffalo Museum of Science Encl. 79 
$750.—Payment to Mr. Alfred Salmony, University In- 
stitute of Fine Arts Encl. 111 
$4.000.—Payment to Messrs. Monroe & Kleykamp Encl. 
111 
$500.—Payment to Messrs. Monroe & Kleykamp Encl. 111 
$10.000.—Payment to Messrs. Loo & Co. Enel. 112 
$350.—Payment to Chinese Art Society of America Encl. 
112 
$3.400.—Payment to Alfred Salmony, University Institute 
of Fine Arts Encl. 114 
$1.500.—Payment to Heeramaneck Galleries Encl. 114 
$2.900.—Payment to Heeramaneck Galleries Encl. 114 
$600.—Payment to Brummer Gallery Inc. Encl. 115 
$2.000.—Payment to Mrs. Dagney Carter Enel. 115 
$1.250.— Payment to Kleykamp & Ellis Enel. 119 
$5.000.—Payment to Buffalo Museum Encl. 121 
$500.—Payment to Richard A. Loeb Enel. 122 
$800.—Payment to Heeramaneck Galleries Encl. 124 
$51.550.— 
The art objects bought with the above sum are dealt 
with in Part IV of the present statement. 
For the sake of completeness, there are also joined the 
extracts of the deposit accounts, namely as at 
October 17, 1940 
December 31, 1940 
December 31, 1941 
November 24, 1944 
December 30, 1944 
December 31, 1945 
July 30, 1946 
December 31, 1946 
December 31, 1947 
December 31, 1948 
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The deposit extracts for the years 1942/1943 (time of 
war) are missing. 

Since the key date of June 14, 1941, the idtlowing 
changes have taken place in the deposit aeeouitty 


Sales and redemptions. 


1941 10 shs. Shell Union Co. $1.050.—encel. No. 64 
1942 $4.000.—7% Paulista Railway $4.080.—encl. No. 74 


1945 100 shs. 


1946 
1946 
1946 
1946 
1946 
1946 48 shs. 
1946 100 shs. 


20 shs. 
10 shs. 


1946 100 shs. 
1946 100 shs. 
1946 130 shs. 
1946 50 shs. 
1946 50 shs. 


5 shs. 
10 shs. 
8 units Washington Ry. $153.—encl. No. 110 


Atchison, Topeka & Santa Fe Palhvey 
$10.603.—encl. No. 108 

Republic Steel Co. $788.—encl. No. 110 
Baltimore & Ohio Rr. $451.—encl. No. 109 
Republic Steel Co. 6% $556.—encl. No. 109 
Penna Dixie Cement $1.062.—encl. No. 109 


Detroit Edison Co. $1.258.—encl. No. 110 
Atchison, Topeka & Santa Fe Railway 
$10.003. — No. 112 

Southern Pacific $5.686.—encl. No. 112 
Southern Pacific $5.911.—encl. No. 115 
North American Co. $3.392.—encl. No. 118 
Union Pacific $5.869.—encl. No. 118! 
American Tel & Tel Co. $8.182. —enel. No. 
121 


Transferred to the personal account of Mr. Edward 
von der Heydt: 


1946 100 shs. 
1946 200 shs. 
1946 200 shs. 
1946 200 shs. 
1946 200 shs. 
1946 100 shs. 
1946 200 shs. 


American Can Company Encl. No. 141 
American Tobacco Company Encl. No. 141 
General Electric Company Encl. No. 141 
General Motors Company Encl. No. 141 
Sears, Roebuck Co. Encl. No. 141 | 
Union Pacifie RR. Encl. No. 141 

F. W. Woolworth Co. Encl. No. 141 | 


Worthless have become: 
10 shs. National Electric Power Co. $7.—pref. 


Entries 


Purchases 
1946 200 shs. 


General Motors Corp. Encl. No. 108/09 
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1946 200 shs. Sears, Roebuck & Co. Encl. No. 108/110 

Received as stock dividends on shares North American 
Company: 

1941 8 units Washington Ry. 

1941/43 48 shs. Detroit Edison Company 
1943/47 46 shs. Pacific Gas & Electric Co. 
1947 42 shs. Potomac Electric Power Co. 
1947 53 shs. Wisconsin Electric Power Co. 

adc) For that last period from March 5, 1947, up to 
the present time the extracts of account of the Bank are 
to hand until April 20, 1949 (Enclosures No. 130 and No. 
142-148). 

The Bank has not yet made out in 1949 an extract for 
the deposit account. However, the changes on the de- 
posit account are insignificant. There are only the fol- 
lowing entries to be reported: 

1949 June 15 Subscription $1000.—314% American Tel & 
Tel Co. Debentures $1.00. 

1949 Sept. 1 Stock dividend 50 shs. Kansas Power & 
Light Co. 

1948 Nov. 3 Stock dividend 2 shs. Pacific Gas & Electric 
Co. 

1948 April 1 Stock dividend 6 shs. Potomac Electric 
Power Co. 

1949 June 2 Subscription 2 shs. Potomac Electric Power 
Co. $25. 

1947/48 Stock dividend 59 shs. Wisconsin Electric Power 
Co. 

1949 April 21 Subscription 1 shs. Wisconsin Electric 
Power Co. $15. 


The acquired securities were paid with proceeds of the 
values sold. As to the banking account there are no new 
capital entries since June 14, 1941, to be found. The 
entries consist of dividends and interest on securities 
and proceeds of sales of securities. Among the debits 
of the bank are to be found banking charges, charges for 
purchases of securities and various payments made in 
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U.S.A. For these payments special licenses had to be 
procured from the U.S. Treasury Department. The es- 
sential part of these payments since June 14, 1941, con- 
cern acquisitions of art objects. The movement of funds 
are recorded in the extracts of account which are to ams 
without any exception. 


III. Edward von der Heydt, Ascona. 


Deposit account and account No. FC 20711 with Guar- 
anty Trust Company of New York 15, N. Y., 140 Broad- 
way, in the name of Mr. Edward von der Heydt. | 
1. In these safekeeping account and cash account are 
in this moment the following values: | 
100 shs. American Can Company, common stock | 
240 shs. American Tobacco Company, common stock 
200 shs. General Electric Company, common stock | 
200 shs. General Motors Corp., common stock : 
200 shs. Sears, Roebuck & Co., common stock | 
200 shs. Union Pacific Railroad Co., common stock | 
200 shs. F. W. Woolworth Co., common stock 
$11.355.92 cash balance with ‘te Bank as at September 
30, 1949 which assets are still blocked, 
2. As per paragraph 4 and 6 (ad b) of the IInd! 'Part 
of this statement the above accounts were started on Sep- 
tember 11, 1946 by transferring the securities from the 
deposit aecount of Libertas S.A. (No. KC 14366) | with 
this Bank. Enclosures No. 149-155. 
Further there was transferred from the — of 
Libertas S.A. a sum of $5.000.—to a new account opened 
in the name of Mr. Edward von der Heydt i Biaclvense 
No. 156). 
Since the opening of these accounts ( ee duribeh 11, 
1946) there are only two changes in the deposit account: 
Subscription for 40 shares American Tobacco Co. com- 
mon (Enclosures No. 157/158) 

Exchange of 100 shares Union Pacific Railroad Co. with 
a par value of $100.—each in 

200 shares Union Pacific Railroad Co. with a par value 
of $50.—(Enclosure No. 159) ; 
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3. The prove that the securities were in custody with 
these bankers since long (long before June 14, 1941) is 
given by the following deposit advices for Libertas S.A. 
Oct. 29, 1936 100 shs. American Can Company, common 


stock 

Oct. 29, 1936 100 shs. American Tobacco Co., common 
stock 

Oct. 20, 1936 100 shs. American Tobacco Co., common 
stock 

Oct. 20, 1936 200 shs. General Electric Company, com- 
mon stock 

Oct. 20, 1936 100 shs. Union Pacific Railroad Co., com- 
mon stock 

Oct. 20, 1936 200 shs. F. W. Woolworth Co., common 
stock 

Purchases: 

Jan. 2, 1946 100 shs. General Motors Corp., common 
stock 

Jan. 22, 1946 100 shs. General Motors Corp., common 
stock 

Jan. 2, 1946 100 shs. Sears, Roebuck & Co., common 
stock 

Jan. 23, 1946 100 shs. Sears, Roebuck & Co., common 
stock 


The evidence given in Part II, paragraph 6, as to the 
ownership of the securities for many year before June 
14, 1941, has also to be applied to the above shares. Also 
this position was verified by the accountants of the 
Swiss Compensation Office and found in order for cer- 
tification. For the sake of completeness there is joined 
copy of the declaration 1 made by Mr. Edward von der 
Heydt on March 5, 1948 (enclosure No, 163). 

4, With regard to the turnover on the cash account 
for the time from September 1946 to August 23, 1949, 
there are given full particulars by the extracts of ac- 
count rendered by the Bank (enclosures No. 164-174). 
There are no other entries than proceeds of dividends. 
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The debits contain bank charges and the purchase price 
of 40 shares American Tobacco Co. 

5. Evidence of the shares is given in the deposit ex- 
tract as at March 12, 1948 (enclosure No. 175). 


IV. Objects of Art. 

In deposit with Buffalo Museum of Science, Humboldt 
Park, Buffalo, N. Y. 

Mr. Edward von der Heydt, Ascona (Switzerland) is 
the owner of objects of art deposited with above museum. 
Specification of these objects established by Mr. Hamelin, 
director of the museum, is joined (enclosure No. 176). 
The Buffalo Museum will be in a position to confirm the 
correctness of the specification. 

The greater part of the art objects were — by 
order of Mr. Edward von der Heydt and were paid with 
funds of Libertas S.A. to the debit of its account with 
Guaranty Trust Company. The payments effected’ are 
enumerated in Part II, paragraph 6 (ad b). The total 
of the payments effected amounts to $51.550.—. ! 

Some objects were bought prior to June 14, 1941, when 
the Embargo Decree was not yet in force. Others 
(wooden masks Switzerland) were sent in 1947 from 
Stockholm to the Buffalo Museum. 

October 31, 1949. 


DEFTS. EXHIBIT NO. 474 


Copy to Baron Dr. von der Heydt. | 
Dr. F. Charig 


United States Department of Justice 
Overseas Branch 

Ludwigstrasse 28 

Munich. - Germany 


Dear Mr. Charig: 


Miss Ch. K. Ruijgrok has informed you on July 1, 1955, 
that I was on vacation and that I would write to you in 
detail. 
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Before my departure I have received from Mrs. Huijer 
the books and documents concerning the Von der Heydt’s 
Bank. It is obvious that documents were lost during the 
war. However, many documents were saved. It is pos- 
sible to inspect the books and documents in my office. 
Will you please advise me in time of your visit. 

That the books and records do not contain anything 
of interest to you is a question in itself. 

Sincerely, 

(sgn) G. Russel 

G. Russel 

DEFTS. EXHIBIT NO. 48A 
(Translation) 
Prof. MR G. M. G. H. ROUSSEL 
Amsterdam, March 27, 1956 
GR/GB/2 


Dr. F. Charig 
United States Department of Justice, 


Overseas Branch, 
28 Ludwigstrasse, 
Munich, Germany. 
Dear Dr. Charig: 

Today I cabled to Lexgramos (Dr. Moskovitz in New 
York) as follows: ‘‘I confirm that I shall make records 
available. Russel.’’ 

Until now I have received no guaranty from Baron 
von der Heydt nor from Dr. Gutstein. I wrote Baron 
von der Heydt that I do not wish to talk to Dr. Gutstein 
any more altogether because he acted towards me in a 
manner which is not customary between attorneys. 

Inasmuch as Dr. Moskovitz has today again urgently 
requested me to produce the books for examination, 
because otherwise he would lose the lawsuit (of which 
I am not convinced), I gave him the assurance that I 
shall make available all books and the correspondence 
which are in my possession. 

The whole matter is very unpleasant for me. I called 
Baron von der Heydt again today and every time he tells 
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me that I have to adjust the matter with Dr. Gutstein. 
However, Dr. Gutstein has always refused to discuss the 
matter with me. 

You may have the books ete. picked up at my office. 
The accountant, Mr. Brandhof, may examine the books i in 
his office. It is not possible that the examination takes 
place in my office because my room must remain available 
for conferences. ; 

I shall be absent after Easter on vacations for about 
16 days. Would you please advise whether and when you 
and Mr. Brandhof will cause the books and the corre- 
spondence to be picked up? It is all the same to me even 
if Mr. Brandhof eats up the books. | 

Very sincerely yours, | 
(s) G. M. G. H. Russel. 


DEFTS’ EXHIBIT NO. 49 
EERSTE LIJST 
Boeken van de Administratie Von der Heydt’s Bank, 
geliquideerd op 30 December 1942. 
Grootboek 1939 
Grootboek 1940 
Grootboek 1941 
Rekening Courantboek 1939 
Rekening Courantboek 1940 
Rekening Courantboek 1941/1942 
_Kasboek 28 Augustus 1937/31 December 1941 
Giroboek 1 Januari 1937/31 December 1941 
Giroboek 1 Januari 1942/31 December 1949 
Nostroboek 1 Mei 1940/30 April 1942 
si 1 Mei 1942/30 December 1942 
e 31 December 1942/30 April 1944 | 
(Int. Kunstver.) 
Vostroboek 1 Mei 1940/30 April 1941 ! 
“ 1 Mei 1941/30 April 1942 
“ 1 Mei 1942/30 December 1942 ! 
31 December 1942/30 April 1944 | 
(Int. Kunstver.) 
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Afsluitjournaal 1937, 1938, 1939, 1940 en 1941 
Effectennotaboek 15 Mei 1936 t/m 5 Maart 1940 
Deviezen-journaal 1939 


"s 1940 
66 73 1941 
rT 3 73 1942/43 


Boeken en bescheiden Von der Heydt’s Bank 
(geliquideerd 30 December 1942). 
Tweede lust: 
Grootboek 1942 
Balansboek 1938 t/m 1942 (1943 t/m 1944 Int. Kunstver- 
eniging) 
Balansboek 1921 t/m 1942 (1943 t/m 1945 Int. Kunstver- 
eniging) 
Maandbalansboek 1 October 1938 t/m 31 Mei 1943 
Afsluitjournaal 30 Juni 1942 t/m 30 December 1942 
(31 December 1942 t/m 31 December 1947 
Internationale Kunstvereniging) 
Kasboek 1942 (1943 t/m 1949 Int. Kunstvereniging) 
Deviezenboek 1943 t/m 1947 (Internationale Kunstveren- 
iging) 
Nostro/Vostroboek 1 Mei 1944 t/m 31 December 1945 
Rekening-courantboek 1943 t/m 1945 (Int. Kunstverenig- 
ing) 
Map met nota’s August Thyssen Bank Berlin van 
1 Januari 1930 t/m Dec. 1936 (366 blades) 
Map met bescheiden inz. geblokkeerde Markenbelasting 
(93 blades) 
Map met briefwisseling Baron von der Heydt betreffende 
Inac (183 blades) 
Map met correspondentie Baron von der Heydt/Huyer 
(590 blades) 
I acknowledge having received the above listed books 
and folders (containing the number of sheets indicated) 
at the offices of Prof. Russel. 


/s/ Gerard F. Charig 
April 3, 1956 
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The above books and folders were turned over to Mr. 
G. Charig. The count is correct. 


April 3, 1956 
The above documents were returned April 11, 1956 
Ch. K. Ruijgrok 


DEFTS. EXHIBIT NO. 50 ! 
Amsterdam, April 6, 1956. 
Prof. Mr. G.M.G.H. Russel, 
Leidsegracht 13-15, ; 
A-M-S-T-E-R-D-A-M 
Re: Eduard von der Heydt v. Brownell 
Dear Prof. Russel, 


In confirmation of the telephone conversation witch I 
just had with you, please be advised as follows: 

Mr. Brandhof and I are conducting the examination of 
the 29 books and four folders of correspondence and 
papers which your partner Dr. Ruijgrok delivered on 
April 3, 1956 and for which a receipt was signed by me. 

It is noted that the four folders of correspondence and 
papers turned over to me constitute only a small part of 
“all . . . records, correspondence or other documents 

. .”? referred to in items 1, 2 and 3 of the Court Order 
of the Honorable E. Pas. the verbatim text of which 
you have. 

Here is a list of some of the material missing: 

All correspondence with the clients and depositors of 
N.V. von der Heydt’s Bank and N.V. Internationale Kun- 
stvereniging ; 

All correspondence with other banks, such as setetee 
damsche Bank, Twentsche Bank, the August Thyssen 
Bank Berlin after 1930, the Niederrheinische Bank Wesel, 
the Swiss Banks and others; 

All correspondence with Dutch authorities with sare, 
ence to the destruction of the buildings in Zandvoort; 

The minute books of the corporations, the Price-Water- 
house reports, the ‘‘Depot-boek’’ listing the securities 


I 


| 
' 
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held in custody on behalf of clients, and all vouchers, 
receipts and statements supporting the ledger entries. 

Regarding the four folders delivered to me it is noted 
that a number of letters from Baron von der Heydt to 
Mr. Huyer are not in the folders, and all letters or 
copies of letters from Mr. Huyer to Baron von der Heydt 
between October 1941 and August 1944 are missing. 

It is respectfully requested that you please take all 
appropriate steps as expeditiously as possible to obtain 
and produce the missing material. 

Much of it may be at the home of Mrs. Huyer, Zand- 
voort. 

Inasmuch as a hearing as to the sufficiency and com- 
pleteness of the production of books and records is to 
be held in the Court at Washington, D.C., on Monday 
morning, April 9, 1956, your prompt answer is of great 
importance and will be appreciated. I can be reached at 
the American Hotel, Amsterdam, or at the offices of J. 
Kraayenhof, 18 Tesselschadestraat, telephone 83611. 

Very respectfully yours, 
/s/ Gerard F. Charig 
Gerard F. Charig 
Attorney. 

P.S. I also repeat my offer to personally assist in the 

search for records at the house of Mrs. Huyer, Zandvoort. 


UNITED STATES DEPARTMENT OF JUSTICE 
OVERSEAS BRANCH 
MUNICH 2, LUDWIGSTRASSE 28 
DEFTS. EXHIBIT NO. 51 
Amsterdam, April 10, 1956 
Prof. Mr. G.M.G.H. Russel, 
Leidsegracht 13-15 
Amsterdam 


Re: Eduard von der Heydt v. Brownell. 


Dear Professor Russel, 
With reference to our visit of yesterday morning at the 
‘house of Mrs. Huyer, Zandvoort, where you were ac- 
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companied by your partner Dr. Ruijgrok and I by Mr. 
Brandhof, Accountant of the firm of Klynveld, Kraayen- 
hof & Co., Amsterdam, I should like to confirm several 
things stated yesterday so as to avoid any possTlatity of 
a misunderstanding. 

You and Mrs. Huyer and I agreed that I be ohnitival 
to search the file cabinets at Mrs. Huyer’s house.; As a 
result Mr. Brandhof and I found a considerable part, 
but only a part, of the papers dated September 1939 to 
the end of 1945 which I previously advised you were 
missing. You also permitted me to take with me for 
examination and return to you the material found by 
us yesterday. 

I repeat, however, that this visit at Mrs. Huyer’ s ere 
and the search of the file cabinets yesterday does of 
course not change the Court Order of the Hon. Hdward 
A. Tamm, U. S. District Judge, of February 8; 1956, 
which, as to items Nos. 1, 2 and 3 of the said Order, 
directs plaintiff Von der Heydt to produce all documents 
listed therein, and which further directs that the said 
documents be produced at the office of plaintiff Von der 
Heydt’s attorney, Woodward Building, Washington D. C. 
or at such other place as may be agreed by the parties 
or, at plaintiff Von der Heydt’s option, at the office of 
Prof. George M. G. H. Russel, Amsterdam. As to the 
documents and papers still missing plaintiff Von der 
Heydt remains fully charged with the duties imposed 
by the Court Order. I also should like to repeat that in 
searching the file cabinets I did not assume the responsi- 
bility of finding every pertinent document in Mrs. Huyer’ $ 
possession or control, in fact I have no such a aac 
bility. 

Here is a list of some of the material for the Ei 
1939 through 1945 still missing: 

Correspondence with Mr. von Stohrer and Me. von 
Stumm ; | 
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All correspondence with August Thyssen Bank Berlin 
except for four pages; 

Correspondence with the Twentsche Bank; 

The minute books of the corporations; 

The Depotboek; a journal identified as ‘‘VM’’ in the 
Rekening Courant-Books 1939 and 1940; 

All receipts and vouchers supporting the Kasboek for 
1939 and 1940; 

Nostro and Vostro books up to May 1940; 

All correspondence between Baron Von der Heydt and 
Mr. Huyer between September 1, 1939 and June 7, 1940; 

All letters or copies of letters from Mr. Huyer to Baron 
Von der Heydt between October 1940 and August 1944; 

Approximately 68 letters from Baron Von der Heydt 
to Mr. Huyer between June 17, 1940 and January 13, 
1945, and all letters of Baron Von der Heydt for 1945 
except one dated January 13, 1945. 

It is my intention to return to you all books and papers 
delivered to me on April 3 and April 9, 1956, possibly 
as early as the afternoon of April 11, 1956. I should 
appreciate if at that time, or sooner, you could advise 
me whether there is a reasonable expectation that any 
of the material listed above as missing, will be produced 
at Amsterdam within the near future. If not, I should 
like to return to Munich where I have other pressing 
duties to perform. 

Very respectfully yours 
Gerard F. Charig 
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DEFTS. EXHIBIT NO. 52 
PROF. MR. G.M.G.H. RUSSEL 
BELASTINGCONSULENT 
KANTOOR: LEIDSEGRACHT 13-15 
TELEFOON 34779-30544 
POSTGIRO 277354 


AMSTERDAM, April 11, 1956. 
PRIVE: WILLEMSPARKWEG 205 
TELEFOON 26609 

GR/Wi/4 


Mr. Gerard F. Charig, 
c/o American Hotel, 
Amsterdam C. 

Dear Mr. Charig, 

With reference to your letter of April 10, 1956, which 
you had delivered to me yesterday at aprox. 17. 45 hours 
at my office, I am herewith advising you of my viewpoint. 

My view is that the Hon. Edward A. Tamm, U.S. Dis- 
trict Judge, who gave the Court Order mentioned by you 
(which was never shown to me) has the same mentality 
as the Dutch Judge and the same mentality as the J udges 
in all civilised European countries. 

When I write ‘‘civilised European countries’’ I mean 
those countries which have an independent jurisdiction. 
If a Judge from such a civilised country gives a: Court 
Order that someone must produce certain books and doeu- 
ments, aS you mean in your letter by items nos. 1, 2 and 
3 of the said Order of the Hon. Edward A. Tamm, then 
the Judge, in this case the Hon. Edward A. Tamm, can 
only mean those books and documents which that person, 
in this case Baron von der Heydt personally or enngh 
his proxy, is able to produce. 

No Judge will command something of which he ees 
that it is impossible because every Judge will take ‘force 
majeur’’ into consideration. 

One may not assume therefore that the Hon. Edward 
A. Tamm ordered that the plaintiff Von der Heydt ator 
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his proxy must produce books and documents which do 
not exist any longer, or which he has not been able to 
find anywhere. 

The principle ‘‘necessity has no law’’ is also known 
in the U.S.A. 

If you consequently mean to say that the Hon. Edward 
A. Tamm has ordered to produce books and documents 
which do not exist, i.e. books and documents which have 
existed but which are lost through superior forces and 
which are nowhere to be found in any case, this state- 
ment can not be right. 

U must repudiate implicitly your statement: ‘‘As to 
the documents ‘‘and papers still missing plaintiff Von der 
Heydt remains fully ‘‘charged with the duties imposed 
by the Court Order’’, as unjust. 


PROF. MR. G.M.G.H. RUSSEL 


BLAD NO. 2 D.D. April 11, 1956. 
Mr. Gerard F. Charig, Amsterdam. 


It appears to me that the Hon. Edward A. Tamm will 
take into account bona fides. You, on the contrary, do 
not do so in your letter although in good faith. You 
and Mr. Brandhof have inspected all cupboards and cab- 
inets at the office of the Internationale Kunstvereniging. 
It is practically impossible that any book or document 
of any importance is left behind or overlooked concern- 
ing the period September 1939 until January 1946. 

Nevertheless I will again on one of the following days 
search very exactly in these cupboards and cabinets at 
Zandvoort, and forward you any possible document which 
I still might find, although a few letters which I might 
find cannot have any influence on the case. 

Anyhow I shall inform you as soon as possible. 

Very sincerely yours, 


G. Russel. 
Received April 13, 1956, Overseas Branch. 
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DEFTS. EXHIBIT NO. 534 
Professor G. M. G. H. Russel, 
Tax Consultant | 
[letterhead] ; 

Office: 13-15 Leidsegracht 
Private address: 205 Willemsparkweg, 
Amsterdam 
April 17, 1956 

Dear Mr. Charig, 


I forgot to advise you that we shall bring von the 
papers which we have found. It would be possible to do 
so immediately; otherwise I shall be prevented owing 
to my lectures and meetings. There is a great deal of 
correspondence in German among the papers. If you 
telephone me (telephone number 726609 Amsterdam) on 
Thursday, April 19, after 8:15 p.m., I shall be at home. 


Yours very truly, 


(s) G. Fuss 











> > y ¢ ¢ 7 « ? q v 


as Bis. Sette. renin: 
AM UPROAR 1279 Hoe 


ee: €2. Hooreetore 

















1439 _; .. i. 3 BZ | 
| c| Pen Sado sees S$“ JAH SS D4 Morte Crida.l\4/ 
77 PY Fong the Kea’ : 47 OY | § Baton oat 
o Ol Sp ° $ 
~ Of |. P “ 
o Ole s “ tS Sa 
oily 
* 2 ° , 
0 HY « £ 
,ayv| 5 ; 
LH 10. 3 


4 _ ahh ‘3 
% {Baath “8 
43) Sern as le leg dell bg 

afse¥- 3. # 
varaeyrs i rq 
rh wee pt Mnfint 22} 


n¥a\78 I¢ Sse Zasg. Beane, Fea ld fh 
© sys. ae a Leer Aas 
“ Ys 
BLVAIY SPF) 6 ~ i 


ey, Sx banal : 
w&< 2 Mon BE taht 82 


oa 0 Se 6b bi oa AVL Es fs 
12.6 VI » 510| . Kilda Ka 
det ts Wisr\ « $4. 8% 


1000\°% 


Srp || 


BEST COPY AVAILABLE 


from the original bound volume 


eter hethae ae oe 





Penean Sd 














927 A 


DEFTS. EXHIBIT NO. 55 ! 
EXCERPT | 
Date: May aL, 1955 
To : Mr. Harold Lee, Chief 
Overseas Branch, Department of J ustice 


From : Gerard F. Charig, Attorney 
Overseas Branch, Department of J ustice, 
Munich, Germany | 
Subject: Eduard von der Heydt v. Brownell 


In the afternoon of May 20 I called upon Mr. Huyer’s 
widow, Margaretha B. M. Huyer, nee van Rijnberk (born 
at Zandvoort on February 4, 1908), at 96 Brederodestraat, 
Zandvoort, where she resides with her son Jan (born at 
Zandvoort in 1930), who, however, was not present at 
this meeting as he is employed with an Amsterdam ex- 
port firm. Throughout the interview Mrs. Huyer, who 
professed willingness to cooperate, pointed out that her 
husband died suddenly and that she was seriously handi- 
capped by the fact that she never took more than a 
cesual interest in his business affairs and consequently 
knew very little about them. Her husband had been in 
von der Heydt’s employ from 1936 until his death and 
had derived his only income from this employment, the 
amount having been sufficient to permit them to live 
comfortably, though modestly. His duties occupied him 
for only a few hours daily, the balance of the time being 
devoted to sailing, sports and other pursuits. After her 
husband’s death von der Heydt agreed to continue pay- 
ing a salary to the widow, upon which she relies to 
defray her living expenses. With the help of her son, 
who has some business and bookkeeping experience, she 
manages to take care of Mr. von der Heydt’s affairs in 
Holland. Mrs. Huyer stated that she knew nothing of 
the business transacted by the N.V. von der Heydt’s 
Bank, except that she vaguely recalls that von der Heydt 
had been catering to wealthy German clients, including 
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the Ex-Kaiser, but that the German foreign currency 
legislation forced these clients, in the course of the 
1930’ies, to gradually return their assets to Germany thus 
terminating the bank’s usefulness for all practical pur- 
poses. She had heard of some business relations with 
the August-Thyssen-Bank, Berlin, but denied any knowl- 
edge of transmittals being carried out at the request of 
Thyba in 1939 and 1940. She never heard of any dif- 
fieulty the bank may have had with the German occupa- 
tion authorities, or with Dutch authorities, and does not 
believe that the liquidation of the bank was the result 
of any German or Dutch pressure. She recalled that 
from about 1936 until the bank was liquidated her hus- 
band had been authorized by von der Heydt to make 
withdrawals and otherwise represent him at the Bank 
voor Handel en Scheepvart, Rotterdam, De Twentsche 
Bank, Zandvoort, and the Nederlandse Bank, Amsterdam. 
She claimed not to know precisely in which way the 
assets and liabilities of the von der Heydt’s Bank were 
disposed of upon liquidation, but believes they were trans- 
ferred to the Internationale Kunstvereeniging. She stated 
that she knows definitely that the Kunstvereeniging owns 
three pieces of property in Wesel, Germany, which are 
being administered by the Niederrheinische Bank, Wesel, 
no income having been received from these properties 
since their war-time destruction in 1945. Before the 1942 
liquidation of the bank these properties had been owned 
by the von der Heydt’s Bank. She exhibited to me a 
May 10, 1955 communication from the Niederrheinische 
Bank, Wesel, informing her that the account of Kunst- 
vereeniging, No. 9008, has a present balance of DM 
889.86. She admitted that she had Prokura (authority 
to sign for and act on behalf of a company) in Kunst- 
vereeniging and that she has had such Prokura since 
about 1947, but that she had not performed any signifi- 
cant acts under it prior to her husband’s death. 

Mrs. Huyer stated that Kunstvereeniging is not now, 
and to her knowledge has never been, an organization 
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conducting business in the conventional meaning of the 
term but is an entity principally engaged in the care and 
preservation of von der Heydt’s art treasures in) Hol- 
land. The museums where these art objects are being 
kept allegedly do not pay any rental or other fees and 
von der Heydt always incurred expenses and taxes in 
connection with Kunstvereeniging and never made any 
profits. Subsequently she had to retract her statement 
partially, admitting that regular compensation payments 
are being received from the Dutch Government on ac- 
count of the destruction of von der Heydt’s property in 
Zandvoort, and that prior to the destruction of the 
Wesel property income was received from there, too. 

Mrs. Huyer explained that von der Heydt’s property 
at Zandvoort located at 12, 14, 16 Strandweg, later re- 
numbered 14, 16 Strandweg, with the rear entrance at 
2-4 Vuurtorenpad, was one piece of property referred 
to as ‘‘Muluru’’ combining a restaurant, the museum, two 
or three rooms for the bank, and several rooms for the 
use of Baron von der Heydt whenever he visited Zand- 
voort. She stated that, while the restaurant was rented 
to a concessionaire, the museum and the bank were not 
open to the public. The bank employees consisted of 
Mrs. Huyer, Miss Peetz, who subsequently married a Mr. 
Schunk, as well as Mrs. Holtheyer. Her husband, Johann 
Diedrich Holtheyer, allegedly committed suicide in 1936 
in mental derangement. Mrs. Holtheyer reportedly died 
around the end of World War II. 

Mrs. Huyer stated that the order for the evacuation 
of von der Heydt’s property and its subsequent destruc- 
tion was not a puniitve measure against him but was 
part of the German defense scheme, under which eventu- 
ally all houses near the ocean front, to a depth of three 
blocks, were razed and under which most of the inhabi- 
tants of Zandvoort, with the exception of some Nazi 
collaborators, were forced to leave the city. In connec- 
tion with these measures Mr. and Mrs. Huyer left Zand- 
voort at the end of 1942 and for the balance of the war 
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stayed at Naarde-Bussum, where Mr. Huyer continued 
looking after von der Heydt’s interests. When the 
order for the evacuation of the seashore properties was 
issued about May 1942, giving occupants three days to 
vacate, Mr. Huyer arranged with the forwarding firm 
De Gruyter, Trans van Nierisstraat, Amsterdam, to pick 
up all art treasures and other valuable and important 
objects and keep them in storage at Amsterdam. At 
the same time, or shortly thereafter, two large Amster- 
dam museums, the Rijksmuseum and the Stedeligk Mu- 
seum, agreed to shelter the bulk of the art objects. The 
art treasures are said to be still at those museums, and, 
as far as Mrs. Huyer knows, von der Heydt intends to 
bequeath them to those museums upon his death. To 
keep inventory of and to periodically inspect these ob- 
jects is one of the main functions of the management of 
Kunstvereeniging. 

Mrs. Huyer stated that between 1936 and the outbreak 
of the war von der Heydt would visit Zandvoort several 
times during the year, mainly in the summer time. She 
claims that she knows of only one visit in Holland dur- 
ing the time of the German occupation, when he spent 
three days in Amsterdam in June 1942. On that occa- 
sion he visited the Huyer residence for a few hours one 
afternoon and accepted her invitation for tea. She stated 
that if he was in Holland on other occasions, which she 
does not recall any more, he did not come to her house 
but must have conferred with her husband elsewhere. 
She asserted that she and her husband visited von der 
Heydt in Ascona about 1947 and that she has not seen 
von der Heydt since her husband’s death nor has he 
communicated with her at all in the matter of his law- 
suit against the Attorney General. 

* * * I directed my attention to the six file cabinets, 
the safe, desk and closet in the office where our conver- 
sation took place. She admitted that they were filled 
with papers her husband had been keeping in his custody, 
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but insisted that she does not know very well how they 
are organized nor precisely what they contain, She 
suggested that I return the following night when she 
expected her son to be present, who would be in a 
better position to explain what books and records are 
available. She expressed belief that all important rec- 
ords were removed from ‘‘Muluru”’ in its evacuation. 
Upon returning in the evening of May 21, I was ush- 


‘ered into the living room by Mrs. Huyer and her son. 


* * * He stated that he knows very little about the books 
and records which are being kept at the adjoining office. 
* * * Mrs. Huyer stated * * * that between 1936 and 
her husband’s death in 1955 von der Heydt and Mr. 'Huyer 
would communicate by mail several times weekly, with 
Huyer reporting on the state of von der Heydt’s busi- 


‘ness affairs and with von der Heydt giving his employee 


instructions. * * * For about an hour and a half both 
mother and son insisted that the books of the von der 
Heydt’s Bank for 1939 through 1942 were not around 


‘the house and that they did not know where they are 


located, and that the correspondence between von der 


-Heydt and Mr. Huyer, as well as the books of Kunst- 


vereeniging covering the war years had not been located 
either. It became apparent in the course of the con- 
versation that either Jan Huyer or someone else had 
advised Mrs. Huyer against exhibiting those books and 


‘records to me or admitting any knowledge about them. 


The Huyers insisted that they had not communicated 
with von der Heydt in any way after finding out that 
I was conducting an investigation in Holland. I was 
unwilling to acquiesce in the information given me by 
the Huyers in view of the known presence of voluminous 
books and records in the adjoining room. I requested 
that Jan Huyer make a careful search of those records 
while I was sitting in the living room. I reminded him 
that books and records of a bank could not be arbi- 
trarily destroyed but must be preserved for many years. 
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After about 20 minutes he returned to the living room 
and told his mother and me that he had found the books 
of account of the bank for all years from its organiza- 
tion until its liquidation, including the years 1939 through 
1942, and also that, as far as he could determine, all 
of the correspondence, or copies thereof, between his 
father and Baron von der Heydt, including that of the 
war years. I expressed my desire to see those books 
and that correspondence, but both mother and son ex- 
plained to me that they could not let me inspect those 
books without Baron von der Heydt’s express consent, 
that otherwise they might seriously jeopardize their posi- 
tion and possibly violate the banking laws. I felt that 
I had no choice but accept their refusal, however, I re- 
quested that I be led into the office to see for myself that 
these books and records are being kept there, without 
examining them. Jan Huyer showed me about 15 books 
which he had piled on a table, nine to ten rather heavy 
ledgers and five to six thinner books, stating that these 
are the books of account I was asking about, and, point- 
ing to the various file cabinets, the desk drawers and a 
closet, he stated that those contained the correspondence 
and other papers. 
we s s * 

In parting Mrs. Huyer stated that she will, of course, 
have to report my visit to Baron von der Heydt and that 
she is afraid that she and her son, who felt they had 
nothing to hide, may have given me more information 
than von der Heydt may have wanted them to give. * * * 

* * sd * 
Interview of Professor George M. G. Henry Russel, 
born February 22, 1891, in Holland. 

Mr. Russel was interviewed on May 24 at his office, 15 
Leidschegracht, Amsterdam, because his name was listed 
in the commercial register excerpt (see Enclosure 1 
above) as one of the two liquidators of the N.V. von 
der Heydt’s Bank, together with Mr. Huyer, and because 
Mrs. Huyer had stated that Russel is still filing tax 


>» *« &@a sa. 
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returns on behalf of Kunstvereeniging. * * * He stated 
that he had no recollection of being a liquidator of the 
bank, but that he possibly lent his name as a matter 
of formality. He denied having ever seen the books and 
records of the bank or of Kunstereeniging and asserted 
that he merely filed tax returns on the basis of figures 
furnished to him by Mr. Huyer. He believes that the 
bank had been inactive for years and remembers vaguely 
annual balance sheets showing credit balances and ac- 
counts receivable on the one hand, and debit balances on 
the other hand, without much perceptible change from 
year to year. He claims he does not know the reason 
for the liquidation of the bank, but recalls that Mr. Huyer 
requested that such steps be taken, obviously upon in- 
structions of von der Heydt. He asserts that he: knows 
of no business von der Heydt may have transacted in 
Holland, except the preservation of his art treasures. He 
seems to remember that as part of the liquidation the 
shareholders of the bank were given a claim against 
Kunstvereeniging. Mr. Russel pointed out that, in spite 
of his friendship with von der Heydt, the latter has al- 
ways been very close-mouthed and had followed the prac- 
tice of delegating various phases of his business affairs 
to various persons. Thus, the auditing and accounting 
‘work was done by the Price-Waterhouse office, 86 Konigin- 
nengracht, The Hague. Russel stated that von der Heydt 
told him he was not the owner of the shares of N.V. von 
der Heydt’s Bank and also that he was merely the 
trustee for Kunstvereeniging. Mr. Huyer, too, allegedly 
told Russel that he did not know who the true | owner 
of the bank and Kunstvereeniging was. * * * 


DEFTS. EXHIBIT NO. 56 
JAMES HILL 
DEPARTMENT JUSTICE 
ALIEN PROPERTY 
WASHINGTON DC 
VISITED RUSSELS OFFICE AMSTERDAM MARCH 
FIRST WAS NOT PERMITTED INSPECT RECORDS. 
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RUSSEL WAS ABSENT. PARTNER ADVISED RUS- 
SEL DISCUSSED MATTER LEFT NO AUTHORITY 
PERMIT INSPECTION. UPON PARTNERS RE- 
QUEST TELEPHONED RUSSEL TONIGHT. HE 
ASSERTED AS LIQIDATOR OF BANK FEELS 
LACKS PROPER AUTHORITY PERMIT EXAMINA- 
TION AND HIS EFFORTS SECURE CLARIFICA- 
TION FROM GUTSTEIN OR PLAINTIFF UNSUC- 
CESSFUL SOFAR. REQUESTED SEE ME MORN- 
ING MARCH SECOND. 
CHARIG AMERICOTEL 


Telegram sent by me at 9 p.m. March 1, 1956, from 
the main telegraph office, Amsterdam, 


G. Charig 
DEFTS. EXHIBIT NO. 57 
STAATSBEDRIJF DER PTT Words 55 
AMSTERDAM Dispatched at 


2 p.m. Local time 
at Central Telegraph 
Office, Amsterdam 
the Netherlands 
March 2, 1956 
TELEGRAM 
HILL 
DEPARTMENT JUSTICE ALIEN PROPERTY 
WASHINGTON DC 
RE HEYDT MET RUSSEL MARCH SECOND WAS 
AGAIN REFUSED INSPECTION RECORDS. RUS- 
SEL ASSERTED GUTSTEINS PLAINTIFFS RE- 
QUESTS SHOW ME RECORDS INSUFFICIENT UN- 
DER DUTCH LAW. RUSSEL COMPLAINS LACK 
COOPERATION GUTSTEIN PLAINTIFF FURNISH 
RUSSEL CLARIFICATION. RUSSEL STATED 
DOESNT KNOW WHETHER OR WHEN HE WILL 
PERMIT EXAMINATION FUTURE. AM DEPART- 
ING AMSTERDAM. 


CHARIG 





ee eee. 
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DEFTS. EXHIBIT NO. 58 ! 
‘l'elephone conversation with Prof. Russel, Amsterdam, 
on March 29, 1956, 10:30 | 

Professor, I thank you for your letter of March 27, 
and I shall come to Amsterdam as speedily as possible 
in order to inspect the books. You said in your letter 
that you are going on a vacation. If I appear on Tues- 
day afternoon will you still be there? 

I am leaving to-morrow morning, but that ddes not 
matter, Miss Ruygrogk can put all the books and the 
correspondence at your disposal You see that I am 
very angry at Dr. Gutstein, he has done things which, 
if he were a Netherlands attorney, I would file a com- 
plaint about. And the Baron I do not understand at 
all. I called him on the phone yesterday, and ‘all he 
says is: ask Dr. Gutstein, and Dr. Gutstein always says 
all kinds of things which are not correct. 

Is Moskowitz in Zurich? | 

That I don’t know, I have not heard anything. | 

So if I come on Tuesday, I shall have no difficulties? 

No, you will get all the books and you can do with 
them as you please. What time will you come? 

Not before 2:30. | 

Very well, around 2:30, Miss Ruygrogk will give you 
everything. 

If I should wish to reach you, will that be possible? 

I am first going to Bellagio on Lake Como, I shall stay 
there at the Villa Serbelloni, but after that I amj going 
to be in Lugano. Miss Buykrogk knows my address at 
any time. You may take the books with you, you know 
that. 

Mr. Brandhof is not my agent or my ee ae 
he is merely supposed to help me with the Dutch lan- 
guage. In other words he is not authorized to do any- 
thing in our behalf. By the way, how did Dr. Gutstein 
behave towards you? 
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My opinion is that he does not understand anything 
about the matter. 

May be he wants you to refuse to show me the books? 

That I do not know, I have asked him, but he has 
told me by wire to show you the books. 


DEFTS. EXHIBIT NO. 59 


Via WESTERN UNION 
HILL 
DEPARTMENT JUSTICE ALIEN PROPERTY 
WASHINGTON DC 
RE HEYDT RUSSEL ADVISES MRS HUYER STAT- 
ED SHE DELIVERED ALL DOCUMENTS HER POS- 
SESSION COVERED BY COURT ORDER UNABLE 
FIND ADDITIONAL MATERIAL IS WILLING PER- 
MIT ME INSPECT HER FILE CABINETS IN RUS- 
SEL PRESENCE. REGARDING PRICE WATER- 
HOUSE REPORTS HUYER WILLING AUTHORIZE 
PW PERMIT INSPECTION 

CHARIG 


Gerard F. Charig, Attorney 
US Dept. of Justice 
American Hotel, Amsterdam 


Dispatched at 
Western Union, Amsterdam 
at 9:40 p.m. April 6, 1956 
Afzender : 


DEFTS. EXHIBIT NO. 60 PLFS. EX. # 32 

April 6, 9:15 AM ealled Prof. Russel’s office, 34779 
pointed out in detail all that is missing. Russel said he 
gave me all he had. I said the correspondence & papers 
did exist, believe they must be in Mrs. Huyer’s place, 
requested him to obtain it. 

Russel stated Mrs. Huyer said she gave him all she 
had for the years 1939 through 1945. 

He heard something to the effect books and papers 
were destroyed. 
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I said I would be willing to go to Mrs. H. Zandvoort, 
preferrably in Russel’s presence, to look there for miss- 
ing documents. He answered that would amount to a 
search, instead, he said, he will communicate with Mrs. 
Huyer, explain to her again what I am asking for and 
get a statement from her regarding the destruction or 
non-existence of the material. | 

April 6, ’56 : 

10 am reported cable’ from 
Hill and conversation 
with Russel to Col. Lee. 
Read to Col. Lee 
draft of my proposed 
cable to Hill. 2 


DEFENDANTS’ EXHIBIT 61 ! 
April 7—called Russel’s office 9:45 AM—was kept wait- 
ing on phone then told by girl to call back 11 AM. 


DEFTS. EXHIBIT NO. 62 


COPY 

Via WESTERN UNION 
HILL : 
DEPARTMENT JUSTICE ALIEN PROPERTY 
WASHINGTON DC 
RE HEYDT INSPECTED HUYERS FILE CABINET 
TODAY FOUND PART MISSING MATERIAL. RUS- 
SELS ADVISE APRIL 6 THAT MRS. HUYER DE- 
LIVER ALL PERTINENT PAPERS HER POSSES- 
SION WAS INCORRECT. MATERIAL FOUND TO- 
DAY COULD HAVE BEEN PRODUCED WITH 
SMALL EFFORT PURSUANT COURT ORDER. 
STILL MISSING ARE ALL CORRESPONDENCE 
THYBA ALL MINUTE BOOKS, DEPOTBOOK PART 
CORRESPONDENCE BANK CUSTOMERS. RUSSEL 
MRS HUYER UNABLE EXPLAIN ABSENCE SAID 
MATERIAL. OUR EXAMINATION REVEALED NO 
REASON SUCH ABSENCE INASMUCH MANY FILES 
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APPEAR INTACT DATING BEFORE NINETEEN- 
THIRTY 
CHARIG 
Dispatched 
1515 hrs, April 9, 1956 
Afzender: Gerard F. Charig, Attorney, US Dept. of 
Justice, American Hotel, Amsterdam 


DEFTS. EXHIBIT NO. 63° 
Amsterdam 

April 11, 1956 
Mr. James D. Hill, Chief 
Litigation Section, OAP 
Gerard F. Charig, Attorney 
Department of Justice, Overseas Branch 
Eduard von der Heydt v. Brownell, 
9-21-2584 

The receipt is acknowledged of your cable of April 
'9, 1956, directed to Amsterdam, wherein you advised, 
among other things, that the hearing has been tenta- 
tively postponed until April 17. Your cable was ap- 
parently sent before you received my cable of April 9, 
reporting that a part of the missing papers was found 
at Mrs. Huyer’s house, and Colonel Lee’s cable of April 
9 advising that ‘‘Charig will complete work Amsterdam 
and depart Munich evening April 11th unless you cable 
him direct Amsterdam to remain longer.’? Inasmuch 
as no further communications from you have been re- 
ceived yesterday and today, and inasmuch as the work 
in Holland has been completed for the time being, I shall 
depart for Munich at 6:48 p.m. today. 

Attached as Enclosure A is a confirmatory copy of the 
cable sent to you yesterday, following the inspection of 
six file cabinets and one tall steel strongbox at Mrs. Hu- 
yer’s house, Zandvoort. When Mr. Brandhof and I 
arrived there at 10 am, April 9, Professor Russel, his 
partner Miss Ruijgrok and Mrs. Huyer were waiting 
in the latter’s living room. Mr. Brandhof and I were 
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ushered into the office by Mrs. Huyer. Prof. Russel 
and Miss Ruijgrok entered a few minutes later and Prof. 
Russel stated that he had never been in that office be- 
fore, only in the living room. While Prof. Russel, Miss 
Ruijgrok and Mrs. Huyer were seated, Mr. Brandhof 
and I proceeded to examine the file cabinets, each con- 
taining four drawers. All except about three or four 
drawers were filled to capacity. It quickly appeared that 
a considerable percentage of the files contained papers 
and documents covering the period from September 1, 
1939 to the end of 1945. Some of those files contained 
papers for long periods of years commencing well be- 
fore 1939 and ending well after 1945. The files con- 
taining documents covered by the Court Order were 
pulled and placed on the floor. Three or four stacks of 
files of about one foot each were compiled in this way 
before Mr. Brandhof and I had looked through the six 
file cabinets and the steel strongbox in about 14 to 1% 
hours. 

It would have required only a small effort on the part 
of Mrs. Huyer, or her son, or Prof. Russel or anyone 
else on plaintiff’s behalf to scan the contents of those cab- 
inets and, in accordance with the Court Order, produce 
the material Mr. Brandhof and I found within such a 
short time. Professor Russel commented that it is his 
opinion Dr. Gutstein’s indifference or recalcitrance is to 
be blamed for the fact that no organized effort was made, 
and that he felt Dr. Gutstein should have personally 
come to Holland to supervise the efforts, or that at 
Jeast he should not have avoided Prof. Russel’s attempts 
to consult him and discuss the matter with him. Mrs. 
Huyer did not furnish any adequate explanation for her 
failure to find the material in the cabinets. She asserted 
that she ‘‘repeatedly looked at them’’ but they didn’t 
seem to contain any papers for the years 1939 to 1945. 
She is, it must be remembered, receiving a salary for 
the maintenance of these files, and she claims she is 
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assisted by her son who works in a bank. In view of 
the circumstances it is apparent that Mrs. Huyer’s state- 
ment, communicated to Mr. Moskovitz, that she has been 
unable to find any additional paper was given very light- 
ly, also that Prof. Russel made no effort to check the 
facts. Russel’s and Huyer’s cable of April 7 has been 
established as incorrect. 

Neither of the file cabinets nor any of the files therein 
showed marks of damage by water, fire, dirt or other 
destructive physical force. They are in good condition 
and appear undisturbed, many files going back to the 
early 1920ies. At the end of the search the absence of 
certain files and books was mentioned, but neither Mrs. 
Huyer nor Prof. Russel were able to furnish any definite 
information concerning their absence or possible loss, 
and they merely surmised that some documents were 
lost as the result of wartime destruction. However, they 
had no firsthand knowledge of such destruction, and not 
even any definite hearsay knowledge. The documents ex- 
amined by me establish, on the contrary, that the office 
reinained undamaged. 

In order to avoid any misunderstanding concerning the 
effect of my visit at Mrs. Huyer’s house, I addressed a 
letter to Professor Russel which is enclosed as Enclo- 
sure B. 

At the end of the search the material pulled was car- 
ried into Mrs. Huyer’s living room, where the papers 
not covered by the Court Order were removed from the 
files. The files were also inspected as to contents in a 
cursory way, and a stack about 114 foot high was se- 
lected by me for further examination. There was some 
material of interest dated before 1939, such as a file of 
correspondence with Nazi leader Hermann Goering. Prof. 
Russel was asked whether he consents to an inspection 
thereof, but he declined. At about 1:15 p.m. we left 
Mrs. Huyer’s house. 

A considerable part of the material covered by the 
Court Order remains missing; it is summarized in the 
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attached letter to Professor Russel. It is noted that 
there is a certain pattern in the composition of the miss- 
ing material, in that it consists of documents recording 
transfers to German agents in 1939 and 1940, up to the 
fall of Holland, as well as all correspondence with Thyba 
throughout the war, except for 4 pages.—All material was 
returned to Prof. Bussel at 4:30 p.m. today. A further 
report will be submitted from Munich tomorrow. | 


DEFTS. EXHIBIT NO. 64 
EXCERPT ! 
April 12, 1956 
Mr. Harold Lee, Chief | 
Overseas Branch, Department of Justice | 
Gerard F. Charig, Attorney : 
Overseas Branch, Department of Justice, Munich, Ger- 
many 


Eduard von der Heydt v. Brownell | 

At the appointed time Mr. Brandhof and I déliverea 
the material to Professor Russel and Miss Ruygrok. 
Miss Ruygrok countersigned the itemized receipt in which 
I acknowledged receipt of the books on April 3, 1956, 
with the words “The above documents were returned. 
April 11, 1956. Ch. K. Ruygrok”. They also acknowl- 
edged orally that all of the papers taken by me from 
Mrs. Huyer’s house on April 9 had been duly returned. 
I had not previously signed a written receipt therefor. 

On that occasion Professor Russel made a few re- 
marks. He stated he was distressed that Mrs. Huyer had 
not previously found the records which Mr. Brandhof 
and I discovered within such a short period of time on 
April 9. He asserted that he had written to Mr. von der 
Heydt complaining about Mrs. Huyer’s failure to find 
the records. With reference to the last paragraph of my 
letter to him on April 10, wherein I requested that he 
advise me whether there is a reasonable expectation that 
any of the material listed as missing will be produced at 
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Amsterdam within the near future, he stated that he had 
no knowledge of the whereabouts of any of the records 
still missing and that he does not believe they are still 
jn existence. He said that it is his intention to go to 
Mrs. Huyer’s house again on or about Monday, April 16, 
together with Miss Ruygrok, and to make a search for 
the material still missing. He stated that he would 
notify this office in the event any further documents are 
found. He also stated that he would write a letter to 
Mr. Moskovitz expressing his views on the Court Order. 
He did not make these views very clear, but they seemed 
to boil down to his opinion that the Judge can, of course, 
only expect records to be produced which in fact exist, 
and that with proper diligence Dr. Gutstein or Mr. Mos- 
kovitz could have ascertained and notified the Judge even 
before the order to produce was issued, what books and 
records were available and what books and records did 
not exist. 
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QUESTIONS PRESENTED 


1. May an action by friendly aliens to recover prop- 
erty which had been summarily seized by the Alien 
Property Custodian be dismissed before trial for al- 
leged failure to comply with a blanket order for dis- 
covery of ali documents in the absence of an affirmative 
showing and findings that appellants failed to produce 
documents which are in existence, are material and sig- 
nificant and are in the possession, custody, or control 
of appellants and where appellants were denied access 
to reports, relating to discovery, made by the investi- 
gator of the Custodian who testified against them in the 
dismissal proceedings? 


2. Did the lower court err in denying appellants sub- 
stantially any mutual discovery, in denying even identi- 
fication by the Custodian of relevant documents in his 
possession, or discovery of the facts relating to the 
alleged contacts with employees of the German Intelli- 
gence Service upon which the Custodian bases his claim 
that appellants are enemy tainted, or access for cross- 
examination purposes to statements of such employees 
who testified for the Custodian? 
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United States Court of Anpeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,855 


Epvarp Von vez Heypt, Lipertas, §.A., and Bag S.A, 
APPELLANTS 


Vv. 


HerBertT Browne, Jz., Attorney General of the United 
States of America, and Ivy Baxer Priest, Treasurer 
of the United States of America, APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT : 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, dismissing 
the appellants’ complaint (J.A. 353). Dismissal was en- 
tered not upon the merits after trial, but as a sanction 
under Rules 37(b) and (d) and 41(b) of the Federal 
Rules of Civil Procedure, on the alleged ground that 
the individual appellant, Mr. Von der Heydt, had failed 
to comply fully with a general discovery order. _ 

The action is to recover property vested as enemy- 
owned under the Trading with the Enemy Act, Act of 
October 6, 1917, Chapter 106, Sec. 1 et seq., 40 Stat. 411, 
and the acts amendatory thereto (U.S.C. Title 50, War 
and National Defense Appendix, Section 1 et seq.).: The 
lower court had jurisdiction by virtue of the provisions 
of Section 9(a) of the Act. (Par. 1 of the Complaint; 
J.A. 2). | 
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This Court has jurisdiction by virtue of U.S.C. Title 
28, Sections 1291 and 1294(1). 


STATEMENT OF THE CASE 


On August 21, 1951, the appellee Brownell, as Alien 
Property Custodian, vested the property in this action, 
which consisted, in addition to certain securities and 
funds, in large part of a collection of rare objects of 
East Asiatic art, which had been loaned by appellant 
Von der Heydt for exhibition in the United States (RB. 
1571-7). 

Appellant Von der Heydt (hereinafter referred to as 
Heydt) is a citizen and resident of Switzerland. He is 
the sole beneficial owner of appellants, Libertas S.A., a 
Luxembourg corporation and Ratio S.A., a Swiss cor- 
poration. Appellants are the sole and beneficial owners 
of the vested property (J.A. 18). Heydt, now 74 years 
old, is a world famous authority on and collector of 
Asiatic art, who retired from his occupation of banking 
many years ago (J.A. 92). 

The sole substantive issue in the case is whether ap- 
pellants are enemies or enemy tainted within the mean- 
ing of the Trading with the Enemy Act. The Custodian 
claims that Heydt acted during the war as an inter- 
mediary of the German Intelligence Service (Abwehr) 
in knowingly effecting remittances to its agents. Shortly 
before the war, the German Intelligence Service estab- 
lished an account with the August Thyssen Bank in 
Berlin. For a number of years before the fall of Hol- 
land in 1940, the Thyssen Bank had done business with 
and maintained accounts with Vonderheydt’s Rank N.V., 
a Dutch bank beneficially owned by Heydt. (n instruc- 
tions of the Thyssen Bank, Vonderheydt’s Bank N.V. 
transmitted funds for the account of the Thyssen Bank 
to persons designated by the Thyssen Bank, who the 
Custodian claims were, and were known by Heydt to 
have been, agents of the German Intelligence Service. 
After Holland was occupied by the Germans, the Thyssen 
Bank sent certain funds to Heydt in Switzerland where 
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he had for many years resided. He held such funds in 
trust for the Thyssen Bank in an account with the Union 
Bank of Switzerland and when the Thyssen Bank sent 
him instructions as to remittance or disposition of the 
funds, he gave the Swiss Bank appropriate instructions 
(J.A. 52-63). 

The foregoing facts as to the accounts and remittances 
are and always have been substantially undisputed and 
much of the information involved was made available, 
before suit was instituted, by counsel for appellants to 
the Custodian. The only real substantive issue is whether 
Heydt knew that the source of the funds was (if it was) 
the German Intelligence Service and that the ultimate 
recipients of the remittances were (if they were) Ger- 
man agents (J.A. 20). | 

The issue here relates solely to discovery proceedings. 


DISCOVERY BY APPELLANTS 


Appellants had noticed the deposition of the Custo- 
dian, Brownell, but by stipulation one of his subordinates 
appeared and testified in his stead (J.A. 6). He  testi- 
fied that representatives of the Office of Alien Property, 
Department of Justice, had interrogated and obtained 
statements from a number of former employees of the 
German Intelligence Service with respect to their con- 
tacts and dealings with Heydt (J.A. 21). The deposi- 
tions of virtually all of these employees had been noticed 
by appellees and were scheduled to be taken (J.A. 34). 
The Custodian refused, nevertheless, to produce or re- 
veal the substance of these statements; or to describe the 
nature and extent of the alleged contacts; or even to 
identify the documents in his possession or control, which 
contained evidence relating to the alleged activities of 
Heyadt in connection with the German Intelligence Serv- 
ice upon which the Custodian’s basic case on the merits 
depended. (J.A. 20, 32). 

Appellants thereupon moved under F.R.C.P. 34 for the 
production and inspection of the statements (J.A. 19). 
A companion motion was made under Rule 37(a) for 
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an order requiring an answer to the questions relating 
to the nature and extent of the contacts and the identifi- 
cation of the documents (J.A. 27). The two motions were 
denied in separate orders by Judge Wilkins (J.A. 47-8). 
Holding that the written statements constituted ‘‘work 
product’? of counsel and that witnesses’ statements em- 
bodied in investigative reports were hearsay and in- 
admissable, the Court ordered that appellants be denied 
all relief except only that the Custodian furnish ap- 
pellants with the names of witnesses and the identification 
and inspection of only such documents which appellees 
intended to offer in evidence. 

Following these orders, the Custodian took the deposi- 
tions of these employees of the German Intelligence 
Service, all of whom voluntarily appeared (J.A. 74). On 
cross-examination, these witnesses were specifically in- 
structed by the Custodian to refuse to produce copies of 
their own statements previously furnished to the Custo- 
dian even where they had such copies in their possession 
at the very instant and even where the statement in- 
volved had been written, prepared, typed and signed by 
the witness without intervention of any of the Custodian’s 
own lawyers or investigators (J.A. 75-6). 

In view of the foregoing, when the Custodian moved for 
production of all the appellants’ documents and evidence 
(see infra, p. 5), appellants renewed their motion for 
production of the statements of the aforementioned wit- 
nesses and for the identification of documents containing 
relevant information (J.A. 89). 


1The question relating to identification of documents was as 
follows: 
“* * * [W]ill you identify every record or memorandum or 
statement or letter, affidavit, document, or any other writing, 
which is in your possession or under your control, or of which 
you have knowledge, which contains any evidence relating to 
the employment or the execution of employment of the plain- 
tiff by any agency or office of the German Government, in- 
cluding the Gestapo, German High Command and the Ab- 
wehr, and identify each such document by date, authorship 
and subject matter, and in any other manner which would 
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The Court once again refused the appellants any re- 
lief, this time by Judge Tamm, on the sole ground that 
Judge Wilkins’ previous order had become mE law of 
the case (J.A. 114). 


DISCOVERY BY APPELLEES 


In the first instance, appellees had propounded inter- 
rogatories seeking information concerning the activities 
of the appellants and their investments in enemy and 
enemy-occupied countries. They also sought the jidenti- 
fication and location of correspondence and other docu- 
ments (J.A. 7-17). After the interrogatories were served, 
it was stipulated that the correspondence and other docu- 
ments could be described by reference to ‘‘titles or num- 
bers of the jackets, folders, or books or similar markings” 
(J.A. 373). | 


Heydt answered inter alia that he had files relating to 
five corporations and four individuals listed in the inter- 
rogatories and gave the titles of ten folders in, which 
the material was filed (J.A. 354-8). Some two months 
later, the appellees filed a motion under Rule 34 directed 
only to appellant Heydt for blanket production (J.A. 49). 

The motion sought production not only of documents 
which were actually in Heydt’s possession, including the 
folders listed by him in his answer to the interrogatories, 
but also of all of the records for the years 1939 to 1945 
of two Dutch corporations beneficially owned by Heydt, 
one of which was dissolved in 1942. Moreover, the mo- 
tion sought production of the records of two Swiss and 
one German bank none of which were under appellants’ 
control and in none of which they had any interest.* 





serve to distinguish it from any other document or writing? : 
(J.A. 90). 


2 Appellants also moved for an order under Rule 37 Se 
Heydt to answer that part of Interrogatory No. 23 previously 
served upon him, reading as follows: 

“If any of the documents are no longer in plaintiff Eduard 
von der Heydt’s possession, custody or control because of 


| 
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Production was opposed on the ground that discovery 
was not a one-way street; that Judge Wilkins’ order lim- 
iting appellants’ discovery to documents which appellees 
intended to offer in evidence was equally applicable to 
and controlled the appellees’ motion for discovery; that 
in any event the documents desired were not designated 
with sufficient particularity; that there was no showing 
of relevancy; and that good cause had not been shown 
for such wide-sweeping production. Heydt freely ad- 
mitted control of the two Dutch corporations, but pointed 
out that difficulties might nevertheless occur in the pro- 
duction of their records because they were in the physical 
possession of Dutch nationals in Holland who were sub- 
ject to prescriptions of Dutch law with respect to pro- 
duction. As to the German and Swiss banks, Heydt of 
course made it clear that he had no control over them 
and agreed to consent to the production of their records 
and affirmatively to request their cooperation in making 
production (J.A. 73-91). (Such cooperation was in fact 
requested by Heydt and obtained from the banks.) 

On January 22, 1956, the Court (Judge Tamm) filed a 
memorandum opinion denying appellants’ cross motion 
for mutual discovery (supra, p. 4) and granting ap- 
pellees’ motion for blanket discovery. Judge Tamm held 
that the motions before him ‘‘relate substantially to the 
matters previously passed upon by Judge Wilkins’’ and 
‘“‘that the rulings of Judge Wilkins became the law of 
the case and must govern all discovery proceedings to 
which those orders relate.” The Court stated: ‘‘The or- 
ders of Judge Wilkins are the law of the case. Plain- 
tiffs’ motion is denied and the defendants’ motion is 
granted.’”? (J.A. 114116). 

A motion for reargument was denied (J.A. 116) and 
a formal order was signed on February 8, 1956, requir- 


loss or destruction, state when and how such loss or de- 
struction occurred.” 
on the ground that Heydt’s original answer to this question (J.A. 
358) was deemed to be incomplete. 





? 


? 
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ing Heydt to make production by February 27, 1956, and 
to answer the interrogatory by February 15, 1956. Pro- 
duction was to be made in Washington, or such’ other 
places as might be agreed upon, with the option given to 
Heydt to produce the Dutch documents in Amsterdam and 
the German documents in Munich. (J.A. 119-124). 


THE PRODUCTION ORDER 


The blanket and one-sided order may be divided into 
five parts: - 


A. Documents In The Netherlands (Items 1-3 or 
The Order; J.A. 120-1) 


Heydt was required to produce all the att from 
September 1, 1939, to and including 1945 of Vonder- 
heydt’s Bank N.V., hereinafter called the Bank, and In- 
ternationale Kuntsvereenigeng N.V., hereinafter called 
the Art Society. He was also required to produce all 
records for the same period in the possession of a Mrs. 
Margareta B. M. Huyer or Prof. M. G. Russel relating 
to the two corporations or to any other business etivi- 
ties of Heydt. 

The Bank, which had been liquidated in 1942, had been 
a small private Dutch banking institution with two em- 
ployees, one of whom was a Mr. Huyer, the husband of 
Mrs. Huyer (J.A. 407). Its stock was owned by Heydt 
(J.A. 450). On liquidation in 1942, its remaining assets 
were transferred to the Art Society (J.A. 441, 595-6). 
The liquidators were Prof. Russel and Mr. Huyer (J.A. 
450, 597). Prof. Russel was a Professor of tax law and 
acted as a tax consultant to Heydt. Prior to the liqui- 
dation, he had nothing to do with the Bank (J.A.i 624). 
Mr. Huyer was the active liquidator while Prof. Russel 
dealt only with the fiscal phases (J.A. 556). 

The Art Society is a Dutch corporation whose! stock 
is wholly owned by Heydt (J.A. 444, 596). It engaged 
chiefly in activities relating to Heydt’s art collection 
(J.A. 454). Its sole employee until his death in January 
1955 was Mr. Huyer. Thereafter, his widow, Mrs. Huyer, 
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replaced him (J.A. 416). Mrs. Huyer was a housewife 
and had not carried on any activities for the Bank (J.A. 
407, 766-7). Prof. Russel periodically prepared the tax 
declarations of the Art Society (J.A. 621). 

The records of both companies originally were kept 
at the offices of the Bank in Zandvoort (J.A. 406). When 
the Bank premises were destroyed by the Germans in 
1942, the records were moved to the Huyer home in 
Zandvoort (J.A. 406). When he was forced to leave his 
home, the records were moved to his home in Bussum 
(J.A. 406). Apparently, some of the records had also 
been taken to Amsterdam and Helversum (J.A. 850). 
At the end of the war Mr. Huyer returned to Zandvoort 
(J.A. 407). An office was established in his home for 
the Art Society and the records of the two companies 
were kept in that office (J.A. 407). 

In June 1955 some of the records of the Bank were 
delivered to Prof. Russel, the surviving liquidator (J.A. 
600, 628). The remaining records, together with those 
of the Art Society, remained with Mrs. Huyer (J.A. 606). 


B. Documents Located in Germany (Item 4; J.A. 121) 


Heydt was required to produce all documents in the 
possession of the Niederrheinsche Bank, Wesel, Germany, 
covering the period from September 1, 1939, to and in- 
cluding 1945 and relating to any dealings between it and 
Heydt, the Bank and/or the Art Society. 

The Niederrheinsche Bank is a German bank (J.A. 58). 
It is not owned or controlled by Heydt. The relation- 
ship is the usual one of customer and bank (J.A. 59, 85). 


C. Heydt’s Personal Files (Items 5-6; J.A. 121-2) 


Heydt was required to produce all correspondence and 
other records for the period from September 1, 1939, to 
and including 1945, with or relating to five corporations 
and all correspondence since September 1, 1939, with 
four individuals, including all documents filed in the ten 
folders listed by him in his answers to the interroga- 
tories. 
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D. Files Of Swiss Banks (Items 7-8; J.A. 122-3) 


Heydt was also directed to produce all documents cov- 
ering the period from September 1, 1939, to and includ- 
ing 1945, in the possession of Fides Union Fiduciaire, 
Zurich, Switzerland, relating to the appellants or to their 
property in Germany, the Netherlands, Norway,  Den- 
mark, Italy, Luxembourg and Switzerland. Likewise, he 
was required to produce all documents, for the same pe- 
riod, in the possession of the Union Bank of Switzerland, 
relating to any accounts maintained with it or its branches 
in the name of any of the appellants or relating to any 
property held by Heydt. 

Fides Union Fiduciaire, hereinafter referred be as 
Fides, is a subsidiary of Credit Suisse, one of the’ prin- 
cipal Swiss banks, and carried on trust or agency oper- 
ations (J.A. 382, 542). Practically all of Heydt’s invest- 
ments were in the name of his holding company, Ratio 
S.A. and were administered by Fides (J.A. 382, 405, 540, 
676). An officer of Fides, a Mr. Meyer, also acted as an 
officer of Ratio S.A. (J.A. 406, 5438, 684). | 

The Union Bank of Switzerland i is also one of the lead- 
ing Swiss banks with branches throughout Switzerland 
(J.A. 484). Heydt maintained a custodian account with 
the branch at Locarno and other accounts with the main 
branch at Zurich (J.A. 484). The relationship was the 
ordinary one of bank and depositor (J.A. 484-5). | 


E. Answer to Part of Interrogatory No. 23 (J.A. 123-4) 


Heydt was ordered to answer on or before February 
16, 1956, that portion of Interrogatory No. 23 relating 
to loss or destruction of records (see supra, p. 5 fn. 2). 


THE MOTIONS TO DISMISS 


On March 7, 1956, the appellees filed a motion to dis- 
miss the complaint of all the appellants on the ground 
that Heydt had failed to make discovery as required by 
the order of February 8, 1956 (J.A. 124). At a hearing 
on March 23, 1956, the Court stated it would grant the 


i 
| 
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motion for dismissal (J.A. 142). However, when it was 
made clear that Heydt had been critically ill with pneu- 
monia for a month and that every effort was being made 
to comply with the order, the Court filed a memorandum 
opinion vacating its order of dismissal and providing that 
discovery be completed by July 1, 1956 (J.A. 209). 

On August 28, 1956, appellees again filed a motion for 
an order dismissing the complaint of all the appellants 
for failure to make discovery (J.A. 214). Counter-affi- 
davits were filed by Heydt that discovery had been made 
(J.A. 275, 346). The Court filed a memorandum opinion 
that it could not rule upon the motion on the basis of 
affidavits and returned the motion to the Motions Com- 
missioner with instructions that it be calendared for hear- 
ing with testimony (J.A. 352). 


THE HEARING 


At the outset, the Court upon motion of appellees 
ruled that the appellants had the burden of establishing 
that Heydt had made full production of all the docu- 
ments called for by the production order (J.A. 379). The 
Court also ruled that it was not concerned with any 
question of the relevancy or materiality of missing docu- 
ments; that Judge Tamm had ordered the production of 
all documents; and that this order was the law of the 
ease and must be adhered to (J.A. 507). 

Heydt, his secretary, Miss Hoffstetter, and Prof. Rus- 
sel testified in person. A Mr. Charig, an attorney-inves- 
tigator for the Custodian’s Office, also testified in person. 
Other evidence was introduced in affidavit form. The 
Court refused to require the production of or to permit 
appellants to inspect the reports filed with the Custodian 
by Mr. Charig relating to his investigation and activi- 
ties in connection with the production and examination 
of the records of the Dutch corporations pursuant to the 
discovery order here involved, although he testified at 
great length concerning the same. The facts with refer- 
ence thereto are set forth in the Argument (p. 43, 
infra). 
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A. Initial Steps to Produce 


As soon as Heydt was advised of the issuance of the 
production order,* he immediately authorized Prof. Rus- 
sel by telegram and letter to make full production of the 
Dutch records (J.A. 382-3, 832, 846-8). He also sent spe- 
cial delivery letters to the Niederrheinsche Bank, Fides 
and the Union Bank waiving all claims to secrecy and 
consenting to the production of their records (J,A. 382- 
3, 406). He further prepared and sent to his Swiss coun- 
sel, Dr. Gutstein, a draft of an answer to i 
No. 23 (J.A. 208-9). 

The following day Heydt became ill and devaiened 
penumonia. He was bedridden for over a month, under 
the constant care of a nurse, and was unable to see visi- 
tors or attend to his affairs (J.A. 208, 383, 563-4, 589). 
During his illness, the production of his personal files 
was suspended (J.A. 564). His illness affected is mem- 
ory (J. A. 421, 433). 


B. Production In Holland (Items 1-3 Of The Order) 


Arrangements were made between Heydt’s Swiss coun- 
sel, Dr. Gutstein, and Mr. Charig, the representative of 
the Department of Justice, to inspect the Dutch records 
on March 1, 1957 (J.A. 722-3, 830). However, Prof. Rus- 
sel initially refused to produce the records of the Bank 
(Vonderheydt’s Bank N.V.) (J.A. 598, 657, 723-4). He 
was under the impression that he was being called upon 
to turn over the books to Mr. Charig, to “give the books 
out of hand” (J.A. 655, 657). He took the position that 
as the surviving liquidator he was responsible for these 
records; that they were in his custody; and that under 
Dutch law he could not safely hand over the books on 





3On February 16, Mr. Moskovitz, Heydt’s New York Counsel, 
wrote to Swiss counsel transmitting a copy of the production 
order and advising that it must be complied with (J.A. 202). 
Due to delays in transit, the letter did not arrive until! Febru- 
ary 22. On February 25, Dr. Gutstein wrote Heydt instructing 
him to transmit the necessary authorizations (J.A. 203, 830). 


Heydt acted on February 26 (J.A. 382, 832-3). 
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the instructions of Heydt and his Swiss counsel (J.A. 618, 
637-8, 724). He therefore initially insisted upon an or- 
der of a Dutch Judge (J.A. 619-20), “as a matter of pro- 
tection of national law” (J.A. 637). He “looked for all 
means, all lawful legal means” to avoid production (J.A. 
638). He thought it “undersirable that a foreign nation 
has anything to do with books of a Dutch juridical per- 
son” (J.A. 640, 641). He looked at matters from a for- 
mal juridical basis (J.A. 644). 

Finally, as a result of urgent requests by Heydt’s Swiss 
and New York counsel and upon the urgent reiteration 
of Heydt, he agreed to make full production (J.A. 384, 
599, 617, 638, 725-6, 916). In the first instance he turned 
over to Mr. Charig, on April 3, 1956, twenty-nine books 
of account and four folders containing 1232 pages of cor- 
respondence (J.A. 599, 726-8, 917). These records had 
been delivered to him as surviving liquidator in June, 
1955 (J.A. 600). He thought they comprised all existing 
records *® as Mrs. Huyer when she delivered them to him 
so gave him to understand (J.A. 628). He himself was 


4 Prof. Russel, in 1955, long before any production order, had 
permitted Charig to inspect the books (J.A. 654-5). Later, he 
opposed production and prior to the entry of the production order 
made a number of suggestions in an effort to defeat the motion 
for production, none of which, needless to say, were adopted 
(J.A. 448, 641). Heydt, on the other hand, repeatedly stated that 
he had nothing to hide and had no objection to full production 
(J.A. 423, 428, 656). In a letter to Prof. Russel, he expressed 
himself as follows: “It is my personal opinion that there is 
nothing in the books that can hurt me vis-a-vis the U.S. Govern- 
ment. Naturally they can make a big to-do out of some harm- 
less letter. Mr. Huyer has told me that once after the war some 
officer of the Dutch Government had inspected the books and that 
he could not find anything wrong in them.” (J.A. 865). 


5In August, 1955, Mr. Charig had been permitted to examine 
the books and records delivered to Prof. Russel by Mrs. Huyer. 
That Prof. Russel was under the impression that he had all the 
records is clear from a letter that he wrote to Heydt on August 
19, 1955 (J.A. 884-5). In this letter, he states: “As I wrote you 
in detail, Dr. Charig has examined all books of 1939 and subse- 
quent years * * *” 
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unfamiliar with the records, as the detailed accounting 
work for the Bank and the Art Society had been per- 
formed by Price, Waterhouse & Co. (J. A. 625) and he 
merely prepared ‘the tax returns (J.A. 441, 592). 

Mr. Charig thereafter informed Prof. "Russel that a 
number of files and records were missing (J.A. 728, 747, 
919-20). He told Prof. Russel that in May, 1955) he had 
visited the office in Mrs. Huyer’s home and that Mrs. 
Huyer had pointed out to him six filing cabinets and a 
tall steel cupboard in which the records of the bank were 
kept (J.A. 658, 721, 747). He suggested that he and 
Prof. Russel go to Mrs. Huyer’s home and search these 
cabinets and the cupboard (J.A. 604, 728, 785, 788, 893- 
4). Arrangements accordingly were made forisuch a 
search (J.A. 658, 730, 750). Prof. Russel, prior to the 
search, had never been in the office (J.A. 658). | 

The search took place on April 9, 1956. Mr. Charig 
and his assistant, a Dutch accountant, went through the 
cabinets and the cupboard and removed whatever docu- 
ments they were interested in (J.A. 604, 659-60, 730-1, 
751). No restrictions on the search were imposed iy 
Prof. Russel or Mrs. Huyer, nor was there any time 
limit (J.A. 605, 660, 695, 706). The six filing cabinets, 
except for three or four drawers, were filled to capacity 
(J.A. 731) and in the words of Charig “a considerable 
percentage of the files contained papers and documents 
covering the period from September 1, 1939, to the end 
of 1945” (J.A. 939). They took out from the cabinets 
three or four piles of documents, each over a foot high, 
and took away with them about half of the material, 
roughly three or four thousand pages (J.A. 731-2, 752-3). 

Mr. Charig limited his examination to the six filing 
cabinets and cupboard (J.A. 638). Although he had as- 
certained on a visit in 1955 that a built-in closet) in the 
office was the repository for many of the Bank’s records 
(J.A. 768-772, 774, 781, 930, 932), he did not inspect this 
closet and made no reference to it during the visit (J.A. 
695, 790). Mr. Charig also knew that Prof. Russel had 
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never been in the office before and did not know where 
the records had been kept, much less that they were in 
a built-in closet (J.A. 730, 751, 785). Nevertheless, he 
did not call the built-in closet to Prof. Russel’s atten- 
tion; nor did he request permission to examine it (J.A. 
695, 775, 790, 796). The files were found in good order 
and undisturbed (J.A. 696). 

When Mr. Charig, after a more detailed examination 
of the material taken from the office, advised Prof. Russel 
that some records and other documents were still miss- 
ing (J.A. 733, 754-6, 920-22), Prof. Russel and an as- 
sistant returned to Mrs. Huyer’s home and made a 
thorough search of the entire house (J.A. 605, 661, 668). 
They searched the cabinets examined by Mr. Charig and 
found documents which he had overlooked. They also 
searched the built-in closet and there found a number 
of records (J.A. 661-2, 894-5). The material which they 
found filled two suitcases and was delivered to Mr. Charig 
in Munich on April 20th (J.A. 605, 663, 713, 737). 

All of the books of the Bank (over 30 in number), with 
the exception of three or four, were produced (J.A. 219, 
741). Among the books produced were all of the current 
account books, admittedly the basic books of the Bank 
(J.A. 810). These books reflected all current transac- 
tions between the Bank and its customers and there was 
entered therein all transactions between the Bank and 
German banks, including the August Thyssen Bank (J.A. 
631, 797). All correspondence between the Bank and its 
customers was produced, including the correspondence 
with the Thyssen Bank and the Niederrheinsche Bank 
(J.A. 219-20, 222-3). The production of the records re- 
lating to these German institutions had been stated by 
the appellees ‘‘of vital importance’? (J.A. 159). In the 





6§Mr. Charig was unable to supply memoranda of any of his 
conversations with Prof. Russel prior to April 17, 1956, in which 
there was any reference to the built-in closet or its contents 
(J.A. 793). He finally admitted: “I do not wish to say that I 
precisely told him, look into that built-in closet” (J.A. 791). 
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affidavit in support of the motion to dismiss, the appellees 
had stated that the remittances from.the Thyssen Bank 
to Vonderheydt’s Bank should be supported by ‘‘certain 
notifications and correspondence’’ between the banks in- 
volved (J.A. 240). All notifications and correspondence 
were produced (J.A. 223, 736, 738-9). 

There was no proof that any of the documents listed 
by Mr. Charig as missing were then in existence (J.A. 
697, 702- 3). 

The missing books were described as a Thapal book, 
Nostro and Vostro books from September, 1939 to May, 
1940 and a book described as a V.M. Journal (J. A. 323, 
737-42, 922). 

The Depot book is merely a record of — so held 
for various clients (J.A. 472, 697, 740) and even appellees 
do not contend that it has any relevance or signiicance 
to this action. 

The Nostro and Vostro books for periods from May, 
1940 on were produced (J.A. 742) and examined by the 
Custodian who therefore was well aware of the nature 
of such books and in a position to determine the rele- 
vance thereof and of the same books for the period 1939 
to May, 1940. Neither the Custodian nor Mr. Charig 
described the nature of these books and there is nothing 
in the records to indicate that Nostro and Vostro: books 
for any period have any relevance or ceniieaied what- 
soever to this action. 

There remains as missing only the so-called V. M. Jour- 
nal, which has not been identified. Prof. Russel testified 
that he had never seen a journal by that name, but specu- 
lated that it probably was a Vreemde Munt or Foreign 
Currency Book (J.A. 665). Mr. Charig had been in 
contact with Price, Waterhouse & Co. (J.A. 844-6), but 
never asked them to explain what the initials V.M. meant 
(J.A. 693-4, 700). He speculated that V.M. did not 
refer to Vreemde Munt as the Bank had a Devizen or 
Foreign Exchange Journal and he thought that the two 
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books would serve the same functions (J.A. 700-2).7 What 
if anything Mr. Charig may have reported to the Cus- 
todian concerning the meaning of V.M. is unknown, 
as the Court refused to require Mr. Charig’s contem- 
poraneous reports to be produced. At all events, trans- 
actions entered in the V.M. Journal were reflected by 
entries in the Current Account Book (J.A. 698, 745), 
and the details would be found in the bank notifications 
and correspondence. 

' To make the record entirely complete, it should be 
noted that receipts and petty cash vouchers for 1939 and 
1940 were not produced (J.A. 742). The petty cash book 
which recorded the same was of course produced. Sub- 
sequent vouchers and receipts were also found and pro- 
duced (J.A. 742) and neither the Custodian nor Mr. 
Charig suggested that these receipts and vouchers had 
any significance. 

The only correspondence claimed to be missing con- 
sists of a relatively few letters out of a voluminous cor- 
respondence between Heydt and Mr. Huyer (J.A. 738, 
742-3). About 900 pages of correspondence were found 
and produced (J.A. 802). No testimony was presented by 
appellees concerning the extent to which counterparts of 
the missing letters were found in the correspondence file 
produced by Heydt from his files in Switzerland.® 


7 Appellees made the naked assertion that the initials V.M. 
stood for V-Mann or “trusted agent” and referred to transactions 
carried out by the Bank on instructions of the Thyssen Bank 
(J.A. 473, 816). As a matter of both security procedure and 
plain common sense, it is absurd to think that any one would so 
label or record payment to spies, but even if this were so, the 
absence of this journal would have no significance as there was 
produced the folder of correspondence, bank notifications, etc. 
relating to the Thyssen Bank. 


8In the Charig affidavit were listed 12 letters from Heydt to 
Huyer which had not been produced (J.A. 220). In Exhibit 5 
attached to the Fenderson affidavit are listed the letters missing 
from the Swiss files (J.A. 259). A comparison of the two indi- 
cates that substantially all the numbered letters listed by Charig 
as missing were produced in Switzerland. 
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Prof. Russel testified that he and his assistant had 
made a thorough search and that everything that was 
found was turned over to Mr. Charig (J.A. 606-8, 638). 
He also testified that he knew of no books, records or 
other correspondence which were in existence and: which 
had not been delivered to Mr. Charig (J.A. 607, 668). 
If there were any documents missing, he had been unable 
to locate them (J.A. 607-8). He could only conclude that 
any missing documents were no longer in existence (J.A. 
310). 

He also testified that he had not concealed or destroyed 
any of the missing material since the pendency of the 
action (J.A. 667).° In short, everything found to be in 
existence was produced. 


C. Production In Germany (Item 4 Of The Order) 


All of the records of the Niederrheinsche Bank, Wesel, 
Germany, were produced (J.A. 201, 320, 380). The ap- 
pellees thus obtained from Germany the complete records 
of the dealings of this bank with Heydt and his two 
Dutch firms. 


D. Production Of Heydt’s Personal Files , 
(Items 5-6 Of The Order) | 


Upon Heydt’s recovery from his illness, he called upon 
his Swiss counsel in Zurich and was told that he must 
immediately send his files to the United States ' (J.A. 
385). He called his secretary, read to her over the tele- 
phone the names listed in the production order, and in- 
structed her to send all files relating to such names to 
the United States (J.A. 385, 564, 584). His secretary 
went through the filing cabinets, took out whatever fold- 
ers she could find, without examining the contents, and 
forwarded them with a covering letter to Heydt’s New 





® Mrs. Huyer submitted an affidavit that she had produced all 
the documents in her possession or custody and that nothing had 
been destroyed or concealed. She also expressly stated that she 
was willing to have Mr. Charig make such further inspection as 


he might desire (J.A. 210-11, 303-11). 
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York counsel (J.A. 565, 585, 819). When these folders 
arrived in the United States they were immediately sent 
to Washington, intact and unexamined, for inspection by 
appellees (J.A. 489-91). 

Upon receiving the covering letter, Heydt’s New York 
counsel noticed that a number of folders listed in the 
production order were missing and he immediately wrote 
to Switzerland for the missing files (J.A. 425, 487).2° A 
thorough search was made in Heydt’s office and his ad- 
jacent home and the missing folders were found in 
Heydt’s library, where they evidently had been mislaid 
during his illness (J.A. 385, 395, 483, 487-8, 566). These 
folders were transmitted forthwith to the United States 
(J.A. 396). 

Heydt and his secretary testified that a thorough search 
had been made; that all documents in his possession, cus- 
tody or control had been produced; that no documents 
had been destroyed during the pendency of the action, 
or concealed or withheld (J.A. 397, 400, 550, 566-7, 571-2). 
Everything had been produced which was known to be in 
existence (J.A. 513). 

No question has been raised by appellees with respect 
to the fullness of the production of the Heydt files relat- 
ing to the Niederrheinsche Bank (Item 5b of the Order), 
Von der Heydt-Kersten (Item 5c), Internationale Kunts- 
vereenigeng (Item 5d) and Bank Voor Handel en Scheep- 
vart (Item 5e) (J.A. 323). Likewise, there is no complaint 
with respect to the production of the correspondence re- 
lating to Heinrich Luebke (Item 6a), Kurt Schlessiger 
(Item 6c) and Elizabeth Schunk nee Peetz (Item 6d) 
(J.A. 323, 402-403). All of the ten folders listed in Items 
6e to 6n inclusive were produced (J.A. 236-7, 323-4). 

Appellees complained that Heydt had not produced all 
of his personal records of his trust account with the 
Locarno branch of the Union Bank of Switzerland (Item 


10 Appellees also had written to Mr. Moskovitz calling attention 
to the fact that various folders were missing (J.A. 425). 
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da). Heydt testified that he had produced all records 
in his possession, custody or control (J.A. 404-5, 477). 
Admittedly these records were incomplete, because in 
1946, at the behest of the American Government, the 
Swiss authorities had made an intensive investigation 
of Heydt’s wartime activities, in the course of which they 
searched and seized various documents from his files 
(J.A. 397, 499, 558, 578-9). Most of this material was 
retained by the Swiss authorities and never returned to 
Heydt (J.A. 398, 475, 837), nor was he ever given a list 
of the documents taken from his files (J.A. 559). Ap- 
pellees were aware of this action by the Swiss authorities, 
as in an affidavit in support of the motion to dismiss, they 
explicitly stated that the decision of the Swiss court 
which acquitted Heydt “specifically refers to the fact that 
the Swiss Police had searched for and confiscated docu- 
ments of Mr. Von der Heydt.” (J.A. 332). These docu- 
ments have not been returned to Heydt although he and 
his ashy made every effort to obtain them (J.A. 404, 
551, 837). 

Appellees also complained that documents relating to 
the Thyssen Bank were missing.%* The folder labelled 
Thyssenbank together with all documents filed therein 
was produced (J.A. 403). It is not surprising that in 
view of the basis of the investigation by the Swiss au- 
thorities (J.A. 399) this folder did not contain'a full 
record of Heydt’s dealings with the Thyssen Bank (J.A. 
499-501). Heydt believed that any missing documents 
11Jt appeared that Heydt had a Custodian account with the 


Locarno Branch, through which. remittances were effected on be- 
half of the Thyssen Bank, Germany (J.A. 493). 


12 The Swiss authorities stated, inter alia: 
“Particularly those files that have been confiscated | iby the 
Federal Police during the investigation by said a i must 
be considered as confiscated for good.” (J.A. 837-8). 





13 The production order called for all documents filed in the 
folder labelled Thyssenbank (Item 6g) and this was of course 
produced. ; 
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- were in the hands of the Swiss authorities (J.A. 504). He 


testified that he had produced all files relating to the 


Thyssen Bank and that he had no records which were 


not produced (J.A. 403). 

Appellees claimed further that Heydt had a set of 
private books which had not been produced. There is 
no provision of the production order requiring Heydt to 


| produce any private books. Moreover, Heydt explicitly 


testified that he never had any private books (J.A. 476, 
529, 532). It was possible that he may have made nota- 
tions in a notebook or diary, but he had nothing in the 
nature of private books (J.A. 530-1,532). His secretary 
testified that in the ten years of her employment by 
Heydt, she had never seen anything that conceivably 
might be called private books (J.A. 572-574). 

Appellees also claimed that some of the correspondence 
between Heydt and Huyer was missing. Most of the 
missing correspondence related to the year 1946, a year 
not covered by the production order.* Appellee’s com- 


putation of 68 letters being missing includes the 1946 


letters (J.A. 255-6, 260-61, 323). Counterparts of many 
of the missing letters apparently were delivered in Hol- 
land to Mr. Charig. Heydt testified that he had pro- 


14 The production order made no reference to any correspond- 


ence between Heydt and Huyer. However, it did call for all cor- 
_respondence for the period from September 1, 1939, to and in- 


cluding 1945, with the Art Society (Item 5d). As Huyer cor- 
responded in the name of the Art Society (J.A. 418), correspond- 
ence for the period from September, 1939, through 1945 neces- 


| sarily had to be produced. Heydt also transmitted to the United 


States a folder entitled Huyer, 1946, which contained corre- 
spondence between Heydt and the Art Society (per Huyer) dur- 


|ing 1946. The appellees made no motion for the production of 


this correspondence and this folder was not covered by the pro- 
duction order. 


15 Mr. Charig in his affidavit listed as missing 12 letters writ- 


! ten by Heydt to Huyer between June, 1940, and December, 1945 
_(J.A. 220). Ex. 5 to the Fenderson affidavit lists as missing for 


the same period 6 letters from Heydt to Huyer (J.A. 260). None 
of these 6 letters are listed by Charig as missing from the files 
turned over to him. 
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duced the full contents of the files; that if any letters 
were missing, they were either destroyed during the 
course of the years or taken by the Swiss authorities 
(J.A. 474, 513-14, 520). 

In the folders containing this correspondence ( which 
were produced intact in their original form) were slips 
indicating letters occasionally had. either been removed 
or kept by Heydt (J.A. 515). The dates on the slips 
were contemporaneous with the dates of receipt of the 
missing letters (J.A. 517-18). The slips introduced in 
evidence by appellees were identified by Heydt’s secre- 
tary as having been made by prior secretaries, thus in 
1946 or earlier years (J.A. 567-71).° Heydt sometimes 
retained letters until he had dealt with the matter in- 
volved and then threw the letter away (J.A. 475-6, 515). 
No letters were destroyed since the pendency of the 
action (J.A. 398). Heydt testified specifically that he had 
produced all material in his possession or control relat- 
ing to the Art Society (J.A. 400). He had no other files 
for the years in question relating to the Art Boriety 
(J.A. 400-1). 

Finally the Government complained that there was | not 
full production of the Heydt-Russel correspondence 
(Item 6b). Heydt testified that he had no correspondence 
or other files relating to Prof. Russel that had not been 
produced (J.A. 402, 404, 477). After he had answered 
the interrogatories propounded by appellees, he had sent 
the correspondence file from 1940 to 1944 to Prof. Russel 
(J.A. 435, 574). This correspondence “only concerned the 
liquidation of the Vonderheydt Bank and of other small 
companies” (J.A. 855). The covering letter (J.A. 854-5) 
makes it clear that the correspondence was sent in order 
that it might be examined by Prof. Russel prior to the 
taking of his deposition by appellees. In this tae 





16 Thus Plaintiffs’ Exhibit 9 (Def. Ex. 30) (J.A. 877) con- 
tained the initial of Mrs. Kundert who was replaced by the pres- 
ent secretary. Mrs. Kundert left Heydt’s employ in the summer 
of 1946 (J.A. 527, 555). 
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Heydt raised no objection to the deposition and. stated: 
“T have the impression that this correspondence is com- 
pletely harmless and that you may produce it forthwith.” 
Prof. Russel put this file aside to discuss certain matters 
with Dr. Gutstein (J.A. 600-1, 645-6) and eventually sent 
the entire file to the United States (J.A. 602, 606). He 
removed no papers from the file (J.A. 602, 606). Upon 
receipt of the file in the United States it was forwarded 
to appellees (J.A. 402). 


E. Production of Fides Files (Item 7 Of The Order) 


Over 5,000 documents were produced from the files of 
Fides, photostatted at appellants’ expense and sent to 
the Custodian (J.A. 388). In its letter of August 20, 
1956, Fides confirmed that it had completely fulfilled the 
provisions of the production order and that it had trans- 
mitted all documents relating to the appellants or to 
property held for the appellants in the countries enu- 
merated in the production order, including shares of stock 
in corporations incorporated in such countries (J.A. 
302-3, 545). 

Appellees complained that a “Declaration Fides” had 
not been produced (J.A. 544). In their interrogatories 
to Heydt, the appellees had asked whether Heydt had 
any interest in organizations located in Germany, Hol- 
land, France, Belgium, Norway, Hungary, Rumania, Bul- 
garia, Luxembourg, Denmark, Italy or Japan during the 
period from December, 1938, through 1945, and if so to 
describe the organization and his interest therein (J.A. 
11). In respect to his investments in Norway and Den- 
mark, Heydt stated: “See Declaration Fides” (J.A. 357). 
He was also asked whether he had in his possession any 
records relating to such investments. He replied: “No. 
Possibly in Declaration Fides.’’ (J.A. 358). 

There is no mention of any “Declaration Fides” in the 
order for production and therefore the whole subject was 
irrelevant, notwithstanding which the trial court ruled: 


“Judge Tamm has ordered you to produce Declara- 
tion Fides, and if you can’t show me what it is you 
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Bey complied with Judge Tamm’s order.” (J.A. 


All of Heydt’s investments except for those listed by 
him in his answers to the interrogatories were adminis- 
tered by Fides (J.A. 676, 681). At the same time that 
interrogatories were served upon him, other interroga- 
tories were propounded to Ratio S.A. and Libertas S.A. 
(J.A. 676). These interrogatories asked for similar in- 
formation concerning investments in the enumerated 
countries (J.A. 676).. The answers to the Ratio and 
Libertas interrogatories were prepared. by Fides (J.A. 
543, 674, 828). In addition, Fides prepared a Statement 
of Investments in Allied and Neutral Countries and in 
Germany and Other Countries Occupied by Germany 
(J.A. 841). Heydt was referring to this second docu- 
ment as Declaration Fides (J.A. 520-1, 687) and thought 
it had been submitted as part of the answers to: inter- 
rogatories prepared by Fides (J.A. 676, 681, 829). 

Fides had forwarded this Statement, accompanied by 
detailed balance sheets, to the United States (J.A. 838-41). 
In the forwarding letter Fides stated: “As already men- 
tioned, the detailed balance sheets will give you a precise 
view of the situation and the business activities of Ratio 
S.A.” (J.A. 839). Both the Statement and the support- 
ing balance sheets were received by appellees (J.A. 541, 
670). The balance sheets listed the investments in Nor- 
way and Denmark, as well as in other countries, specify- 
ing them by name, amounts and value (J.A. 672-3). 


F. Production Of Union Bank Files (Item 8 of the Order) 


Heydt had requested the Union Bank to forward to the 
United States all records covered by the production order 





17 Heydt denominated as a Declaration Fides any statement 
prepared by Fides even though prepared for Ratio’s signature 
(J.A. 682). This is not surprising since Ratio was set up and 
administered by Fides and the same person, Mr. Myer, who acted 
for Fides in preparing these statements, signed the same! as an 
officer of Ratio. Thus a Statement prepared by Fides of Heydt’s 
Property in the United States was called by him a Declaration 
Fides (J.A. 682). 


| 
| 
| 
| 
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(J.A. 404). Records concerning his accounts with the 
Main Office were sent (J.A. 548). But the manager of 
the Locarno branch, with which his Custodian account 
had been maintained, advised him that it had no records 
for the years requested, as it followed the practice of 
destroying all records at the end of ten years (J.A. 404, 
547). A declaration from the manager of the Locarno 
branch was filed stating that in 1946 most of the docu- 
ments relating to Heydt’s accounts had been taken by 
the Swiss authorities and not returned; that Swiss law 
requires that documents need be kept only for ten years; 
that as a routine matter all books and records ten years 
old are destroyed; and that their archives contain no 
books or records of the period asked for (J.A. 293). 

Heydt’s New York counsel had obtained prior to 1951 
‘a number of documents from the Locarno branch (J.A. 
497). These included the payment instructions by Heydt 
to the Locarno Branch (J.A. 498). Some, if not all of 
the documents had been submitted to the Office of Alien 
Property in 1951 in connection with an unblocking appli- 
cation (J.A. 295-301, 497). When it transpired that the 
Locarno branch was unable to supply its records, appel- 
lants’ New York counsel furnished the appellees with 
copies of all of the Locarno Branch records which had 
been made available to them many years before (J.A. 
301, 316-7, 498, 502). 


G. Answer to Interrogatory No. 23 


In reply to the questions propounded in Interrogatory 
No. 23 asking Heydt to state when and how any loss or 
destruction occurred, Heydt answered in effect that he 
had produced everything in his possession, that documents 
had been taken by the Swiss Police in 1946 and not re- 
turned, that he had sent some documents to the United 
States in 1951 which were delivered to the Government, 
and that he did not know what may have appened to any 
documents which once existed but which could not now 
be found (J.A. 365-6). He also stated that some of his 





2 


25 


personal papers in Holland had been lost or' destroyed 
when the bank premises were blown up by the Germans 
(J.A. 409, 412-13). 

At the trial the testified that although he Elo no 
fixed practice with respect to the destruction of old files, 
it was his custom generally to destroy papers after two 
years or so, but that he found that he kept some papers 
longer (J.A. 396). In reply to a question from the Court, 
he testified that he had not destroyed any documents since 
the pendency of the suit (J.A. 398). 

His secretary testified that there was no fixed practice 
concerning destruction of files; that when the filing cabi- 
nets became full, she would ask Heydt if the files could 
not be sorted out; that the files would then be examined, 
and some would be thinned out or completely thrown 
away (J.A. 560-1, 591). 


RESULT OF THE HEARING _ 


At the close of the testimony, the court delivered an 
opinion granting the motion to dismiss. The Court held 
that all documents called for by the production order had 
not been produced; that the appellants had not satisfac- 
torily shown that the documents do not exist;!and that 
appellants had not satisfactorily explained why: they had 
not been produced. The court also held that the answer 
to interrogatory No. 23 was too vague and insufficient 
Since the answers furnish no details as to any specific 
documents. The Court concluded that the discovery or- 
der had not in good faith been complied wih (J.A. 
817-18). 

The court refused to make findings though keanested 
to do so (J.A. 818). The jadgment of i was 
thereafter entered (J.A. 353). | 


STATUTES AND RULES INVOLVED. 


The statute involved is the Trading with the Enemy 
Act, as amended, 50 U.S.C., War and National Defense 
Appendix, Sec. 1 et seq. Also involved are Federal Rules 
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of Civil Procedure 26(b), 33, 34, 37(a) & (b), and 41(b). 
The statutes and rules are printed as a special appendix 
to this brief. 

STATEMENT OF POINTS 


1. In granting to appellees blanket discovery while 
denying appellants’ motion for discovery, the lower court 
erred: 

(a) In granting the motion for production auto- 
matically ; 

(b) In requiring appellants to produce all docu- 
ments without any showing as to what documents 
were in existence, were relevant and were in the 
possession, custody or control of appellants; 

(c) In requiring appellants to produce the records 
of banks which are not controlled by appellants; 

(d) In not applying the same principles of dis- 
covery to the motions of both parties; 

(e) In denying to appellants discovery of the rele- 
vant facts and identification of relevant documents; 

(f) In denying to appellants the inspection of 
statements of employees of the German Intelligence 
Service, who were to be witnesses on the trial of the 
action. 


2. The Lower court erred in ruling at the hearing that 
appellants had the burden of establishing that full pro- 
duction had been made. The court instead should have 
ruled that appellees were required to establish that appel- 
lants had not produced documents which are in existence, 
are significant and material, and are in the possession, 
custody, or control of appellants. 

3. The lower court erred in failing to consider and to 
find whether documents not produced were in existence 
at any time during the pendency of the action, whether 
they were significant and material, and whether they were 
in appellants’ possession, custody or control. The lower 
court erred in ruling that the only issue before it was 
whether all documents covered by the production order 
were produced. 
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4. The lower court erred in refusing to direct the pro- 
duction by appellees of the reports of their investigator, 
who testified as a witness at the hearing, with respect to 
his investigation and examination of the books: and rec- 
ords. 

do. In concluding that appellants’ complaint dhould be 
dismissed with prejudice, the lower court erred in ruling: 


(a) That the appellants had the burden and had 
failed to establish that documents called for by the 
production order do not exist; 

(b) That the answer of appellant, Heydt, to Inter- 
rogatory No. 23 was too vague and insufficient ; 

(c) That the production order had Boe in good 
faith been complied with. 


6. The lower court erred in failing to _ findings 
as to which documents had not been produced and as to 
whether such documents were in the possession, custody 
or control of appellants and were material and significant. 

7. The lower court erred in failing to consider, in 
connection with the exercise of the judgment called for 
by Rule 37(b), the nature and significance of any miss- 
ing documents. 


SUMMARY OF ARGUMENT 
I. 


The production order issued by the court below was 
erroneous and improvidently entered. It was based upon 
a misconception of the previous ruling of Judge Wilkins 
and was granted automatically and not as an exercise of 
judgment. It erroneously granted general discovery to 
appellees, while denying mutual disebvery to appellants, 
and without any showing that all documents were in 
existence, were relevant and were in the possession, cus- 
tody or control of appellant Heydt. It required the pro- 
duction of documents in the possession of third ' parties 

> without any showing that appellant, Heydt, had ‘control 
of said third parties or of the documents in their pos- 
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session. The blanket production order was so general in 
its terms that it cannot serve as the basis for the imposi- 
tion of the sanction of dismissal. 


IL. 


The lower court erred in failing to hold that there had 
been compliance with the production order. There was 
an affirmative showing by appellants of complete produc- 
tion of all existing documents which were in Heydt’s 
possession, custody or control. The only existing docu- 
ments not produced were those seized and confiscated by 
the Swiss authorities a number of years before this action 
was started. These documents manifestly were not in 
Heydt’s possession, custody or control at any time dur- 
ing the pendency of the action. In this respect, the 
situation differs from Socrete Internationale etc. v. 
Brownell, 96 U.S. App. D.C. 232, 225 F. 2d 532, cert. den. 
350 U.S. 937, where existence and non-production of the 
documents was conceded, control was found and the docu- 
ments had been seized by the Swiss authorities after dis- 
covery had been ordered for the specific purpose of de- 
feating production. In the instant case, in contrast, exist- 
ence and non-production was denied and the seizure took 
place ten years before discovery was ordered. 


Til. 


The rulings of the court below require reversal of the 
order of dismissal. The court erred in holding that the 
appellants had the burden of establishing that any miss- 
ing documents were not in existence and that appellants 
had not satisfied this burden. Sanctions may not be ap- 
plied in the absence of an affirmative showing by the 
moving party that documents in existence and in the pos- 
session, control or custody of the other party have not 
been produced. The burden was upon the appellees, not 
upon the appellants. 

The court below erred in entering the sanction of dis- 
missal in the absence of any showing by appellees that 
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the missing documents were even in existence, much less 
in the possession, custody, or control of appellant, Heydt, 
and were relevant and material. The court below failed 
to follow the principles laid down by Chief Judge Laws 
in Societe Internationale etc. v. McGranery (D.C.D.C. 
1953), 111 F. Supp. 435 and approved by this Court in 
Societe Internationale etc. v. Brownell, 96 U.S.' App. D.C. 
232, 225 F.2d 532. There it was conceded and found that 
the documents were in existence, were clearly identifiable 
by reason of havinng been marked and stamped by the 
Swiss authorities, were ordered to be produced and were 
not produced. The court nevertheless held it was neces- 
sary to determine preliminarily whether the plaintiff had 
possession or control of the missing documents and 
whether they were significant and material. These ques- 
tions in addition to the fundamental question of existence 
must be determined preliminarily so that the court may 
be in a position to enter “such orders in regard to the 
refusal as are just” (F.R.C.P. 37(b)(2)). ! 

The court below also erred in denying the production 
of the reports of appellees’ investigator, Mr. Charig, with 
respect to his investigation of the books and records cov- 
ered by the production order. Mr. Charig testified as a 
witness in the case and appellants were entitled to inspect 
his reports.** The principles laid down by the Supreme 
Court in Jencks v. United States, —— U.S. ——, 1 Led 
2d 1103, are equally applicable to cases where the Govern- 
ment seizes private property without hearing or trial and 
forces the owner to become an irvoluntary plaintiff to 
protect his rights. 

IV. 


The court below erred in denying to appellants mutual 
discovery. Judge Wilkins erred in holding that' discovery 
must be denied because the documents constituted work 
product of counsel. He failed to consider whether a show- 





18 Mr. Charig describes himself as follows: “I also stated I am 
stationed in Europe; I am not conducting the trial; I. am a fact 
finder and I do not make decisions * * *” (J.A. 763). 
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ing of good cause had been made but instead decided the 
motion on a misconception of the doctrine of privilege. 
It is as important in cases involving confiscation of prop- 
erty as in criminal prosecutions that there be a full 
disclosure of statements obtained from persons who are 
to be witnesses in the case. Cf. Jencks v. United States, 
supra. Here the testimony of these witnesses might be 
crucial on the question whether appellant, Heydt, know- 
ingly acted as an agent for the German Intelligence 
Service. Judge Wilkins’ holding that the statements are 
exempt from discovery because they are hearsay and not 
admissible in evidence is also clearly erroneous. 

The court below further erred in denying to appellants 
discovery of the relevant facts within the knowledge of 
appellees. That the facts were obtained from witnesses 
by employees of the Custodian does not immunize them 
from discovery. Appellants were entitled to a discovery 
of the facts as a matter of right. 

Likewise, the appellants were entitled as of right to 
the identification of relevant documents in the possession, 
custody, or control of appellees. No showing of good 
cause is required. 

The order of dismissal should be reversed and the case 
remanded for trial on the merits. Further, the orders of 
the lower court denying discovery to appellants should 
be set aside and discovery should be granted. 


ARGUMENT 
i 


The Blanket Order For Production Was 
Improvidently Entered 


An order for production under Rule 34, Federal Rules 
of Civil Procedure, although largely discretionary with 
the trial court, will be set aside on appeal if it was im- 
providently entered and affected the substantial rights 
of the parties. Carter v. Baltumore & Ohio Ry. Co., 80 
U.S. App. D.C. 257, 259, 152 F. 2d 129, 130; Sher v. 
DeHaven, 91 U.S. App. D.C. 257, 261, 199 F. 2d 777, 781, 
cert, den. 345 U.S. 936. 


a 
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The production order entered here clearly was such an 
order. It was entered by Judge Tamm on the erroneous 
premise that the motion for production related “substan- 
tially to the matters previously passed upon by Judge 
Wilkins” and resulted from appellants’ “refusal to neoui- 
esce in certain discovery processes which grow out of 
Judge Wilkins’ earlier orders.” Judge Tamm held “that 
the rulings of Judge Wilkins became the law of the case 
and must govern all discovery proceedings to which 
those orders relate” (J.A. 115). The orders entered by 
Judge Wilkins related only to discovery proceedings by 
the appellants (J.A. 47-8). Manifestly his rulings deny- 
ing appellants’ motions for discovery did not require the 
granting of appellees’ motion.’® Ner did it dispense with 
the necessity of a determination whether good cause ex- 
isted for blanket production. 

Judge Tamm failed to follow the principle sone neiatedl 
in Martin v. Capital Tramsit Co., 83 U. S. App. D.C. 
239, 240, 170 F. 2d 811, 812, as fellows: | 


“The rule [Rule 34] contemplates an exercise of 
judgment by the court, not a mere automatic grant- 
ing of a motion. The court’s judgment is to be 
moved by a demonstration by the moving party of 
its need, for the purposes of the trial, of the docu- 
ment or paper sought. This view is confirmed by 
the Supreme Court in Hickman v. Taylor, 1947, 329 
US. 495, 67 S.Ct. 385, 91 L. ed. 451.” 


Judge Tamm accordingly was required to Hiehancnin 
upon the basis of the moving papers whether good cause 
for blanket production existed. He could not grant pro- 
duction automatically. | 

It is particularly important where a motion requests 
blanket production that the court carefully consider 
whether good cause exists for the granting of the mo- 
| 


19 Indeed, if Judge Wilkins’ orders were the law of the case 
and governed all discovery proceedings, appellees’ motion for pro- 
duction necessarily would have had to be denied. 
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tion. Courts rightfully are reluctant to grant such mo- 
tions. As was pointed out in Sheffield Corp. v. George F. 
Alger Co. (S.D. Ohio, 1954) 20 F.R. Serv. 34.11, Case 1, 
16 F.R.D. 27, 


“<All? is a relative term when used in reference to 
evidence. When does one know that ‘all’ has been 
submitted, or how can the court make an enforcible 
order with reference to ‘all’ of anything.” 

So also in Ohmer Corp. v.,Duncan Meter Corp., (N.D. 
Ill., 1948) 12 F.R. Serv. 34.11, Case 1, 8 F.R.D. 582, Judge 
LaBuy stated: 


“The generality of the request made and the lack 
of particular identification of the documents requested 
would make it difficult for the court to determine 
whether a compliance with the order had been made 
if that question arose.” 
Likewise, in United States v. Amerwan Optical Co. (S.D. 
N.Y. 1942), 6 F.R. Serv. 34.12, Case 1, 2 F.R.D. 534, Judge 
Woolsey assimilated an order for production under Rule 
34 to a mandatory injunction and emphasized that the 
serious sanctions which may be applied for failure to 
comply with a production order necessitates that the pro- 
duction order designate with specificity the documents to 
be produced. 

The production order was also erroneously entered be- 
cause it called for the production of documents not shown 
by the moving papers to be in existence and in the pos- 
session, custody, or control of appellants. It is a basic 
rule of discovery that the party seeking production must 
make an affirmative showing to that effect. United States 
v. Schine Chain Theatres, Inc. (W.D.N.Y. 1942), 5 F-.R. 
Serv. 34.11, Case 4; Stark v. American Dredging Co. 
(E.D. Pa., 1943), 7 F.R. Serv. 34.411, Case 1, 3 F.R.D. 
300; Producers Releasing Corp. de Cuba v. PRC Pictures, 
Inc. (S.D.N.Y. 1948), 11 F.R. Serv. 30a61, Case 1, 8 
F.R.D. 254; Andromidas v. Theisen Brothers (Neb. 1950), 
14 F.R. Serv. 34.34, Case 2; William A. Meier Glass Co., 
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Inc. v. Anchor Hocking Glass Corp. (W.D. Pa., 1951), 16 
F.R. Serv. 34.13, Case 1, 11 F.R.D. 487; Gumderson v. 
Moran Transportation Co. (S.D.N.Y. 1953), 19 F.R. Serv. 
34.11, Case 1, 15 F.R.D. 111; Mullen v Mullen (Alaska, 
1953), 18 FR. Serv. 34.41, Case 4, 14 F.R.D. 142; Service 
Liquor Distributors, Inc. v. Calvert Distillers Corp. (S. D. 
N.Y. 1954), 20 F.R. Serv. 34.13, Case 4, 16 F.R.D. 344. 

The rule was succintly stated in Williom A. Meier Glass 
Co., Inc. v. Hocking Glass Corp., supra, as follows: 


“The purpose of Rule 34 is not to discover what ceists 
but to force the production of items that do exist. 
An order to produce may not be made until the 
existence of the documents is established.” | 


Here the motion papers contained no recitation with 
respect to the extent to which the documents sought to be 
-produced were in existence. Nor did they establish ‘that 
all existing documents were in the possession, custody 
or control of the appellant, Heydt. Nevertheless, the pro- 
duction order did not limit production to such documents 
as were in existence, but called in blanket terms for the 
production of all books of account, all correspondence, all 
documents, etc., and recited that these documents were in 
the possession, control or custody of appellant, Heydt 
(J.A. 120-124). 

The production order also called for the enaiindifon of 
all documents in the possession of independent banking 
institutions relating to accounts maintained by appellants 
or to their property, notwithstanding that any control 
by appellants of these institutions was expressly denied 
(J.A. 85-6). It did not call merely for documents ‘fur- 
nished to the bank by appellants. It called for the pro- 


20 Although in item 5 of the motion, production was sought: only 
of all documents in the possession, custody or control of Heydt 
(J.A. 50) and there was no showing in the moving papers that all 
documents were in existence and were in Heydt’s possession, : cus- 
tody or control, nevertheless, the order for production categori- 
cally required production of all documents and omitted the clause 
referring to possession, custody or control (J.A. 121-2). 
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duction of the records of the bank itself. Clearly the 
order in this respect called for the production of records 
not in the possession, custody or control of appellant, 
Heydt. 

For all these reasons—the failure of the court to exer- 
cise its judgment, the absence of a showing that all 
documents were in existence, and the clear lack of pos- 
session, custody or control—the blanket order for pro- 
duction was improvidently issued. Further, the order is 
so general and so lacking in specificity that it cannot 
serve as a basis for the imposition of the sanction of 
dismissal. 

II. 


The Lower Court Erred In Failing To Hold That 
There Had Been Compliance With the 
Production Order 


If the production order should be sustained by this 
Court, it necessarily must be construed as requiring the 
production of only such documents as were then in exist- 
ence and in the possession, custody or control of Heydt. 

At the hearing there was an affirmative showing by 
appellees that complete production of all existing docu- 
ments in the possession, custody, or control of Heydt had 
been made (Statement of the Case, pp. 11 to 23, 
supra). A thorough search had been conducted in Swit- 
zerland and Holland. All documents which were found 
were produced. Nothing had been destroyed to defeat 
production. The only documents which might be in exist- 
ence and which were not produced were those seized and 
confiscated by the Swiss authorities years before the 
vesting of appellants’ assets. These documents mani- 
festly were not under appellants’ control. In this respect, 
the situation differs entirely from that in Societe Inter- 
nationale etc. v. Brownell, 96 U.S. App. D.C. 232, 225 
F. 2d 532, cert. den. 350 U.S. 937, where the seizure by 
the Swiss authorities followed the issuance of the produc- 
tion order and was explicitly designed to prevent pro- 
duction. There the documents were concededly in exist- 
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ence when the suit was instituted and when discovery 
was ordered and the appellants had control of the docu- 
ments not only at the time of bringing suit but at the 
time the production order was made. Here there is no 
proof that any missing documents were in existence when 
suit was instituted or when discovery was ordered. Like- 
wise there was a complete absence of any showing of 
possession, custody, or control of any missing documents 
which might be in existence. Nor, of course, was; the tak- 
ing by the Swiss authorities in any way associated with 
this suit which was not even instituted until years later. 

Appellees in their motion papers had laid particular 
stress upon the production of the documents relating to 
remittances from the Thyssen Bank to Vonderheydt’s 
Bank N.V. They characterized this material as “of vital 
importance here” (J.A. 158). At an earlier stage in the 
discovery proceedings, appellees’ investigator stated “that 
there is a certain pattern in the composition of the miss- 
ing material, in that it consists of documents recording 
transfers to German agents in 1939 and 1940, up to the 
fall of Holland, as well as all correspondence with Thyba 
[Thyssen Bank] throughout the war, except for 4\pages.” 
(J.A. 941). But all of the records relating to remittances 
from the Thyssen Bank to Vonderheydt’s Bank were 
thereafter produced. (p. 14 supra). Nothing was mtss- 
ing. 

Likewise the appellees had obtained full — with 
regard to the investments of the appellants (pp; 22-23, 
supra). Fides had transmitted to the United States over 
5,000 documents. These documents included the yearly 
balance sheets in which all investments were listed and 
itemized by countries. Thus, the appellees received a 
clear and full picture of the holdings of the appellants 
in enemy and enemy-occupied countries. 

It is significant that the appellees made no claim in 
their moving papers that the non-production of any miss- 
ing documents had deprived them of any important in- 
formation or had prejudiced them in their preparation for 
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trial. Instead, they urged that that the penalty of dis- 
missal should be imposed for ‘‘past misconduct’’ (J.A. 
343). Dismissal cannot be predicated on any such basis. 
Duell v. Duell, 85 App. D.C. 78, 178 F. 2d 683. 

Under these circumstances, the court below should have 
ruled that the production order had been complied with. 
Its ruling to the contrary is clearly erroneous and must 


be reversed. 
III. 


The Rulings of the Court Below At the Hearing 
Require Reversal 


A. The Court Erred in Holding That The Appellants 
Had The Burden of Establishing That Any Missing 
Documents Were Not in Existence 


By ruling that appellants had the burden of presenting 
evidence of the non-existence of any missing documents 
and that appellants had not “satisfactorily shown to the 
court” that documents which were not produced do not 
exist (pp. 10, 25, supra), the Court erroneously shifted 
to the appellants a burden which rested upon the ap- 
pellees. 

The very reason why general production should rarely 
be issued (see pp. 31-2, supra) requires that the party 
seeking the imposition of sanctions for alleged failure 
to comply fully with such a blanket order must affirma- 
_ tively establish that documents have not been produced 
which are in existence and are in the possession, custody, 
or control of the other party. He must supply the 
specificity and the proof which was lacking in the first 
instance. Indeed, it is implicit in both Rules 37(b) (2) 
and 41(b) that the moving party has this burden. In 

the absence of such an affirmative showing, sanctions may 
not be applied. 

This Court in Dwell v. Duell, 85 App. D.C. 78, 82, 178 
_ F. 2d 683, 687, stressed the necessity of such an affirma- 
tive showing when it stated: 


“Under the Hammond case, however, his answer 
. could be stricken only if it appeared that he had the 
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required evidence in his possession or under his 
control. * * * Nor does it appear affirmatively in the 
record that Duell has any other material matter 
which was not submitted to the auditor. This being 
true, the Hammond case has no application here 
and the basic rule of the Hovey case comes ae pays _ 
(Emphasis supplied). 

There was no affirmative showing in this case that 
Heydt had failed or refused to produce any documents 
in his possession, custody or control which were then in 
existence. The most that can be inferred from the evi- 
dence was that at one time (from 11 to 17 years ago) 
there were other documents in existence which are now 
missing. The trial court clearly erred when it ruled that 
the action should be dismissed because appellants had not 
established that documents which might have been in 
existence years before the commencement of this: action 
no longer were in existence. } 


B. The Sanction of Dismissal May Not Be Applied In 
The Absence Of Findings That Documents In The 
Possession, Custody Or Control Of Appellants 
Which Were Material To The Case Were Not 
Produced 


The Court below took the position that the ee 
order by Judge Tamm constituted the law of the case 
and that the only question before it was whether all 
documents covered by the production order had been 
produced (p. 10, supra). The court therefore did 
not concern itself with any questions of possession or 
control of missing documents or with their significance 
and materiality. Nor did the court determine what docu- 
ments were in existence which had not been produced. 
Although a request was made that the court determine 
what documents had not been produced, the court de- 
clined to do so. The court concerned itself only with the 
narrow question whether all records which once had been 
in existence had been produced. In so limiting the issues, 
the court clearly committed error. | 
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We submit that it was the duty of the court below to 
ascertain what documents, if any, were not produced; to 
determine whether these documents are in existence; to 
decide whether these documents are in the possession, 
eustody, or control of Heydt; to determine the impor- 
tance, significance, and materiality of the missing docu- 
ments; and to decide whether the production which had 
been made was, under the circumstances, sufficient. It is 
only after passing upon these questions that the court 
would have been in a position to “make such orders in 
regard to the refusal as are just.” (Rule 37(b)(2)). 
Chief Judge Laws in Societe Internationale etc. v. 
McGranery (D.C.D.C. 1953) 111 F. Supp. 435 did exactly 
that. In that case, the existence of the documents cov- 
ered by the production order was conceded, and the docu- 
ments were identified by reference to numbers placed 
thereon by the Swiss authorities. On the Custodian’s 
motion to dismiss for failure to produce the documents, 
the court held that 
“it must determine certain preliminary questions. 
The Court must reach a final conclusion as to whether 
plaintiff had control of the Sturzenegger papers but 
for their confiscation by the Swiss authorities. The 
importance of the production of the papers must also 
be determined.” (p. 440) 

The Court concluded that the documents “were and are” 

in the possession, custody or control of plaintiff and then 

stated: 


“The next question to be decided is the nature and 
significance of the Sturzenegger papers as bearing 
upon the development and resolution of issues in this 
ease.” (p. 442) 


It was only after the court found that the production of 
the documents was “essential if the parties are to obtain 
knowledge of the facts and issues before trial” (p. 443) 
that the court considered the basic question of what action 
should be taken for failure to make discovery and con- 
cluded that under the circumstances the action should be 
dismissed. 
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This Court in Societe Internationale etc. v. Brownell, 
96 U.S. App. D.C. 232, 240, 225 F. 2d 532, 540, cert. den. 
350 U.S. 937, based its afirmenes of the order of dis- 
missal upon the express conclusions of Chief Judge Laws 
that the papers were in the custody or contro] of the 
plaintiff; that they were relevant and material; and that 
full production was essential. This court stated: 


“Where as here, adequate basis underlies the Dis- 
trict Court’s findings of relevancy and materiality, 
and of possession, custody or control, except for the 
Swiss Federal Attorney’s order, so that the indicated 
relationship between Chemie and H. Sturzenegger & 
Cie. leads reasonably to the conclusion that the rec- 
ords are important in resolving the issue of Chemie’s 
enemy taint, due process of law is not violated by 
requiring their production as a condition to trial.” 
See also, Bernat v. Pennsylvania R. Co. (E.D. Pa. 1953), 
18 F.R. Serv. 37b.232, Case 1, where the court high- 
lighted the necessity of considering the nature and sig- 
nificance of the missing documents so that the proper and 
just sanction might be entered. Likewise, in Valensteim 
v. Bayonne Bolt Corp. (E.D.N.Y. 1946), 10 FR. Serv. 
37b.231, Case 1, 6 FRD 363, the court emphasized that 
the purpose of Rule 37(b) was “to make available to the 
court the means of preventing injustice when one party 
has by his conduct placed the other litigant at an unfair 
disadvantage.” In exercising its discretion to make an 
order which is just, it is incumbent upon the court to 
pass upon the possession, custody, or control of the 
missing documents, their significance and materiality, and 
any prejudive eaused to the party desiring production. 
In the present case, there is no proof that any missing 
document existed at the time discovery was ordered. 
Moreover, there can be no doubt that the appellant, Heydt, 
did not have possession, custody, or control of a major 
part of the missing documents. It is an admitted fact 
that in 1946 the Swiss authorities made an intensive in- 
vestigation of Heydt’s actions in acting as an intermediary 
for the August Thyssen Bank, During the course of this 


1 
| 
H 


40 


investigation, the Swiss authorities examined and removed 
extensive material from Heydt’s files. These documents 
in large part were confiscated by the Swiss authorities. 
After the issuance of the production order, Heydt sought 
the return of these documents but was unsuccessful 
(p. 19, supra). It therefore appears affirmatively that 
long before the commencement of this litigation, these 
documents were not in Heydt’s possession, custody, or 
control. 

It also appears affirmatively that a good part of any 
missing records constituted records of a Swiss bank which 
was not controlled by Heydt. The relationship was the 
usual one of bank and customer. Heydt had requested 
the bank to produce its records but was advised that the 
pertinent records no longer were in existence (pp. 23-24, 
supra). 

The court here nevertheless gave no consideration to 
and made no findings on the basic question of existence 
of documents, or on the equally important questions of 
possession and control. It was its duty to determine 
whether Heydt had possession or control of any missing 
documents and it was error not to have done so. Rule 
52(a) provides that findings on motions are unnecessary 
except as provided in Rule 41(b). And this Court in 
Societe Internationale etc. v. Brownell, 96 U.S. App. D.C. 
232, 225 F. 2d 532, cert. den. 350 U.S. 937, implicitly 
recognized that findings should be made when an order 
of dismissal is entered under Rules 37 and 41(b).” The 
error in failing to make findings is not merely academic. 
On the basis of the entire record, the court could not rea- 
sonably make a finding that there existed any documents 
not produced over which Heydt had possession or control. 

Likewise, the court below committed prejudicial error 
when it failed to consider the nature and significance of 


21 This Court stated: “for any purpose relevant to Rules 34 and 
37, the findings are sufficient in form and definiteness; and for 
purposes of our favorable review, find adequate support in the 
record.” (96 U.S. App. D.C. 232, 237, 225 F. 2d 532, 537). 
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the missing material. The main, if not the only, purpose 
in requiring the production of all the records of Vonder- 
heydt’s Bank in Holland was to enable the appellees to 
ascertain the facts concerning remittances by the Thyssen 
Bank, Berlin, to Vonderheydt’s Bank allegedly on behalf 
of the German Intelligence Service. The primary books 
in which the remittances were entered—the current ac- 
count books—were all produced. Likewise, the bank noti- 
fications and the correspondence between the Thyssen 
Bank and Vonderheydt’s Bank was also fully produced. 

The missing records, if any, of the Dutch Bank clearly 
are not material to the development and resolution of the 
issue of enemy status and enemy taint. In large part 
they are not even relevant. What relevancy to the issues 
in this action does the petty cash book have, or ithe re- 
ceipts and vouchers relating thereto? What relevancy 
does the depot book have or the Nestro and Vostro books 
prior to May, 1940? The only book which the appellees 
claimed was relevant was a book allegedly designated as 
“VM Journal” and clearly the non-production of this book 
did not deprive the appellees of any material or signifi- 
eant information. Significantly, the appellees have made 
no claim that they were unable to trace completely every 
remittance from the Thyssen Bamk to onder he ydt’s 
Bank, from the beginning to the end. 

The Court also was in error in refusing to _— what 
existing documents, if any, had not been produced. Par- 
ticularly, the court should have determined whether all 
documents in the possession of Fides had been produced. 
Fides had certified that, at the request of Heydt,| it had 
made full production of all of its records and had given 
to appellees complete information with respect to Heydt’s 
investments in enemy and enemy-occupied countries. The 
appellees dwelt at length upon an alleged “Declaration 
Fides” and refused to accept Heydt’s explanation that he 
was referring to the statement of his investments pre- 
pared by Fides and furnished to the appellees pursuant 
to the production order (Pl. Ex. 23, J.A. 841). Whether 
the court believed that full production of the records of 
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Fides was made cannot be ascertained from the record. 
Findings on this issue were necessary and should have 
been made. 

We submit that on the basis of the entire record, this 
Court should find that there has not been a showing that 
any missing documents are in the possession, custody, or 
control of Heydt; or that Heydt failed or refused to pro- 
duce any relevant or material documents. There is no 
adequate basis for the conclusion of the trial court that 
compliance had not been made, nor is there any basis in 
the record for the imposition of any sanctions. 


C. The Court Below Erred in Ruling That Heydt’s 
Answer to Part of Interrogatory No. 23 Was Insuf- 
ficient 

By its very nature, the questions propounded by appel- 
lees in Interrogatory No. 23 could not be answered with 
particularity. The Interrogatory initially called for a 
mass of information (J.A. 12). Heydt replied in effect 
that it was difficult for him to answer as, being a private 
Swiss citizen, he was not obliged to keep books or files 
and did not keep letters if they were of no interest to him 
(J.A. 354-58). He mentioned that some records might be 
with the Swiss authorities and others with Fides or the 
Union Bank of Switzerland. The production order re- 
quired Heydt to answer that part of the Interrogatory 
reading as follows: 


“If any of the documents are no longer in plaintiff 
Eduard Von der Heydt’s possession, custody or con- 
trol because of loss or destruction, state when and 
how such loss or destruction occurred.” (J.A. 52). 


Heydt testified explicitly that no documents had been 
destroyed since the commencement of the action. He had 
no list of the documents removed by the Swiss authorities. 
He had not removed or sent away any documents. Mani- 
festly no more precise answer could be given. He could 
not be expected to remember whether and when he had 
lost any particular paper at a time between six and fif- 
teen years ago, especially since the court did not find or 
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even indicate to what paper or papers the inquiry was 
directed. The order of dismissal cannot rest upon any 
failure to answer in detail Interrogatory No, 23. 


D. The Court Below Erred in Refusing to Require Ap- 
pellees to Produce for Examination All Memoranda 
Prepared by Mr. Charig Which Relate to His In- 
vestigation of the Books and Records 


At the hearing the appellees were asked to produce 
all contemporaneous reports by their employee, Mr. 
Charig, with respect to his conversations with Prof. Rus- 
sel and Mrs. Huyer (J.A. 689, 705, 714-15, 777). The 
objection of appellees apparently on the ground of 
privilege was sustained by the trial court (J.A. 689, 
705, 715). Later, appellees delivered to appellants’ and 
introduced as part of their own case, as documents made 
in the regular course of business such part of Charig’s 
reports that set forth his conversations with Prof. Russel 
or Mrs. Huyer (J.A. 806-807). They stated that the ex- 
cerpts merely contained “everything which took place in 
the conversations—not everything relating to them.” 
(J.A. 807). Charig had testified that he had reported 
“in considerable detail” to Washington concerning Prof. 
Russel’s visit on April 20th (J.A. 714). This report was 
not produced. Nor did they offer any reports by Charig 
with respect to his examination of the documents delivered 
to him in Munich by Prof. Russel. Mr. Charig had kept 
this material for over four months (J.A. 713).. Appel- 
lants’ request that the appellees produce all memoranda 
_made of Mr. Charig’s investigation of the books and 
records of the plaintiff, of Vonderheydt’s Bank and of 
Internationale Kuntsvereeniging (J.A. 816) was denied 
by the court (J.A. 817). 

It was of particular importance here that thead reports 
be produced. They undoubtedly contained an analy sis 
and description of the material examined pursuant to 
the production order. Their value for purposes of im- 
peachment are self-evident. Likewise, their value for the 
purpose of determining the extent of the production and 
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the significance and materiality of the missing Dutch 
documents is equally apparent. All of the considerations 
which led the Supreme Court in Jencks v. United States, 
— US. —, 1 Led 2d, 1103, to hold that the de- 
fendants were entitled to an inspection of the reports of 
the government witnesses are here present. 

We are concerned here with the propriety of the con- 
fiscation as enemy tainted of the property of appellants. 
In cases of this nature, the Custodian may summarily 
seize the property, relegating the owner to an action 
under Section 9(a) of the Trading with the Enemy Act. 
The burden upon the plaintiff is heavy. He must prove 
not only that he is not an enemy but that he is not even 
enemy tainted. The interest of the United States, as in 
a criminal case, should be “not that it shall win a case, 
but that justice shall be done. ...” Berger v. Umited 
States, 295 U.S. 78, 88. The same public policy “that a 
person should not be deprived of his liberty without 
giving him an opportunity to have access to material 
which might exculpate him” (United States ex. rel. 
Schlueter v. Watkins (S.D.N.Y. 1946) 67 F. Supp. 556, 
aff'd without consideration of this point (C.A. 2d, 1946), 
158 F. 2d 853, requires that appellants should be per- 
mitted to inspect the reports of the Custodian’s investi- 
gators who appear as witnesses in the action. 

Just as in Jencks v. United States, supra, ——, the de- 
fendants were held entitled to inspect the reports of the 
government witnesses, the appellants here should be held 
entitled to inspect the reports dealing with Charig’s in- 


vestigation of the books and records. The language of ° 


the Supreme Court is particularly appropriate here: 


“We now hold that the petitioner was entitled to an 
order directing the Government to produce for inspec- 
tion all reports of Matusow and Ford in its posses- 
sion written, and when orally made, as recorded by 
the F.B.L., touching the events and activities as to 
which they testified at the trial. We hold, further, 
that the petitioner is entitled to inspect the reports 
to decide whether to use them in his defense, * * * 
Justice requires no less. 
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“ * * * Relevancy and materiality for the urposee 
of production and inspection, with a view to use on 
eross examination are established when the reports 
are shown to relate to the testimony of the witness. = 
(1 Led 2d, 1103; 1113) 
The court erred in not requiring the produston of these 
reports. 


IV. The Court Below Erred In Denying To 
Appellants Mutual Discovery | 


The errors discussed in previous sections of this brief 
require reversal of the order of dismissal and ‘the re- 
manding of the case for trial on the merits. It is im- 
portant that in reversing, this Court should correct the 
errors of the lower court in denying to appellants mutual 
discovery. 


A. The Motion For Production Of Shteenmels From 
Former Employees Of The German ash eons 
Service 

Judge Wilkins denied appellants’ motion on the: ground 
that the statements are “statements of witnesses obtained 
by counsel for the defendant and are a part of the work 
product of counsel”, and if not work product are “hear- 
say” and “not admissible” (J.A. 47). He apparently 
acted upon the theory that the work product of attorneys 
is privileged from discovery. Judge Tamm later! denied 
appellants’ cross-motion for production of these state- 
ments on the ground that Judge Wilkins’ order was the 
law of the case (p. 6, supra). 

Judge Wilkins was in error on two grounds: 

In the first place there was no showing by appellees 
that the statements were obtained by counsel in the liti- 
gation. Indeed, it was not even claimed that all the state- 
ments were obtained after the litigation was commenced. 
The fact that statements were obtained by investigators 
who happen also to be members of the bar does not make 
the documents privileged. O’Neill v. United States (E.D. 
Pa. 1948), 79 F. Supp. 827, reversed on other grounds 
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sub nom, Alltmont v. United States (C.A. 3d), 177 F.2d 
971; Newell v. Capital Tramsit Co. (D.C.D.C. 1948), 11 
F.R. Serv. 34.411, Case 2; 

Secondly, even it the statements were obtained by at- 
torneys in charge of the litigation, they are not privileged 
from production. The Supreme Court in Hickman v. 
Taylor, 329 U.S. 495, squarely held that statements ob- 
tained by an attorney fall outside the scope of the 
attorney-client privilege and in a proper case are sub- 
ject to discovery. The Court stated: 


“For present purposes, it suffices to note that the 
protective coat of this privilege does not extend to 
information which an attorney secures from a wit- 
ness while acting for his client in anticipation of 
litigation.” (p. 508) 


The Court continued: 


“Where relevant and non-privileged facts remain 
hidden in an attorney’s file and where production of 
those facts is essential to the preparation of one’s 
case, discovery may properly be had. Such written 
statements and documents might, under certain cir- 
cumstances, be admissible in evidence or give clues 
as to the existence or location of relevant facts. Or 
they might be useful for purposes of impeachment 
or corroboration.” (p. 511) 

Consequently, appellants upon a showing of good cause 
were entitled to the production of the statements obtained 
from the former employees of the German Intelligence 
Service. Rule 34 contemplates not a mere automatic 
denial of a motion where the statements sought to be 
produced were obtained by the adverse party’s attorney, 
but an exercise of judgment based upon the sufficiency of 
the showing of good cause. Martin v. Capital Transit 
Co., 83 U. S. App. D.C. 239, 170 F. 2d 811; Cf. Park ¢& 
Tilford Distdlers Corp. v United States, (S.D.N.Y. 1957), 
24 F.R. Serv. 34.42, Case 1. 

Judge Wilkins failed to exercise the judgment called 
for by Rule 34, but denied production automatically. 
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This was error.” 

We submit that this Court should hold not tise that 
error was committed in failing to exercise discretion, but 
that good cause was here shown. The statements sought 
to be produced were those of persons whose depositions 
as witnesses had been scheduled to be taken. On the 
vital issue whether Heydt knowingly had effected remit- 
tances to agents of the German Intelligence Service, the 
testimony of those witnesses might be crucial. Justice 
requires no less than that the appellants be afforded an 
opportunity to inspect these statements so that they might 
properly cross-examine these witnesses. In this case 
there was no claim of a threat to the national security, 
or to diplomatic relations, or war secrets. Judge Wilkins 
and later Judge Tamm should have ordered the produc- 
tion of the statements. Cf. Royal Exchange Assurance 

v. McGrath (S.D.N.Y. 1952), 17 F.R. Serv. 34.411, Case 8, 
13 F.R.D. 150. 


B. The Motion to Compel Answers —s the 
Identity of Documents and the Disclosure of Facts 


Judge Wilkins clearly was in error when he denied ap- 
pellants’ motion for an order requiring the Custodian to 
identify the documents in his possession or control which 
contained evidence relating to Heydt’s alleged activities 
for the German Intelligence Service and to describe the 
nature and extent of Heydt’s alleged contacts with em- 
plovees of the German Intelligence Service. Appellants 
were entitled to this information as a matter of right 
under Rule 26(b) F.R.C.P. and were not obliged to show 
good cause. 

Rule 26(b) provides specifically that the deponent may 
be examined with respect to the “existence, description, 


22 Judge Wilkins also clearly erred when he applied the: test of 
admissibility in evidence. See 4 Moore’s Federal Practice (24 ed.) 
§ 26.17, Admissibility in Evidence Not a Prerequisite to Discov- 
ery; Uebersee Finanz- Korporation etc. v. Brownell (D.C.D.C. 
1954), 121 F. Supp. 420; Hickman v. Taylor (C.A. 3d, 1945), 153 
F. 2d 212, aff’d 326 U.S. 495. 
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nature, custody, condition and location of any books, 
documents, or other tangible things.” The only qualifica- 
tion is that the examination must be regarding relevant 
matter. Clark v. Chase National Bank (S.D.N.Y. 1941), 
> F.R. Serv. 34.11, Case 1; Monarch Liquor Corp. v. 
Schenley Distillers Corp. (S.D.N.Y. 1941), 5 F.R. Serv. 
26b.21, Case 2; Cities Service Ou Co. v. Celanese Corp. 
of America (Del., 1953), 19 F.R. Serv. 26c.4, Case 1, 14 
F.R.D. 246; Elliott McGowan Productions v. Republic 
Productions, Inc. (S.D.N.Y., 1955), 21 F.R. Serv. 26b.21, 
Case 1. 

Appellants were entitled as of right to the identification 
of these documents. Whether they would be entitled to 
their production is a separate matter and might be de- 
pendent upon a showing of good cause. The only ques- 
tion before Judge Wilkins was that of identification. The 
question of production was not before him, He clearly 
erred in denying appellant’s motion for identification of 
the documents. 

Judge Wilkins also was in error in denying appellants’ 
motion to compel the Custodian to describe the nature 
and extent of the alleged contacts between Heydt and the 
former employees of the German Intelligence Service. 
Rule 26(b) provides that the deponent “may be examined 
regarding any matter, not privileged, which is relevant 
to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the examin- 
ing party or to the claim or defense of any other party.” 
In Hickman v. Taylor, 329 U. S. 495, the Supreme Court 
stated : 


“Mutual knowledge of all the relevant facts gathered 
by both parties is essential to proper litigation. To 
that end, either party may compel the other to dis- 
ane whatever facts he has in his possession.” (p. 
Bs) 

The Supreme Court in Hickman made it clear that the 
facts gleaned from interviews with witnesses are not im- 
munized from discovery because obtained by counsel. 
Thus, it stated: 
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“Interrogatories were directed toward all events prior 
to, during and subsequent to the sinking of the tug. 
Full and honest answers to such broad interrogatories 
would necessarily have meluded all pertinent imfor- 
mation gleaned by Fortenbaugh through his wmter- 
views with the witnesses.” (p. 508-9; Emphasis sup- 
plied). ? 


Prof. Moore states: 


“In other words, by properly phrased oe 
a party can be required to state the substance of all 
interviews with witnesses whether obtained ‘by his 
attorney or by others and whether or not reduced to 
writing.” 4 Moore’s Federal Practice (2d 4.) See. 
26. 93(8), pp. 1146-7. 


See also Brookshire v. Pennsylvania R. Co. (N.D, Ohio, 
1953) 18 F.R. Serv. 34.411, Case 6, where the court stated: 
“By interrogatories directed to his opponent he may 


obtain the substance of the information posseasel by 
witnesses.” 





The interrogatories here, e.g., “Will you Aeuacine the 
nature and extent of the contacts which Mr. Rossbach is 
said to have had with the plaintiff, whether oral or writ- 
ten, and where and when such contacts took place,” (J.A. 
98) were properly phrased to elicit the facts. | 

By limiting appellants’ discovery to the documents 
which the appellees proposed to introduce into evidence, 
the Court below denied appellants the discovery to! which 
they were entitled as of right under the Rules of Civil 
Procedure. Indeed, appellees recognized that the! court 
erred when they furnished appellees with a number of 
documents not called for by the order (J.A. 96). But, 
in the very words of appellees, “Discovery procedures are 
not, however, dependent upon the kindliness of opposing 
counsel.” (J.A. 60). And as Chief Judge Laws stated 
in Societe Internationale, etc. v. McGranery (D.C. ; De.) 
111 F. Supp. 435, 442: 


“Under the rules of United States courts a vabiey is 
not required to accept the assurance of opposing 
counsel as to what has been made available. He is 
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entitled to draw his own conclusions on examination 
of the papers.” 


The orders of Judge Wilkins were erroneous. 


CONCLUSION 


The order of dismissal should be reversed and the case 
remanded for trial on the merits. The mandate of re- 
versal should also direct that appellants’ motions for dis- 
covery should be granted. 


Respectfully submitted, 


IsaporE G, ALK 
1026 Woodward Building 
Washington, D. C. 


Spwyey S. Sacus 
309 Woodward Building 
Washington, D. C. 


Invine Mosxovirz 
115 Broadway 
New York, New York 
Attorneys for Appellants 


Of Counsel: 

GravuBarp & Mosxkovitz 
115 Broadway 
New York, New York 








oL 


APPENDIX 


Section 9(a) of the Trading With the Enemy Act, as 
Amended, the Act of October 6, 1917, c. 106, Sec. 
9(a), 40 Stat. 419, as Amended, 50 USCA. App. 1: 


§9. Claims to property transferred to custodian; notice 
of claim; filing; return of property; suits to re- 
cover. 


(a) Any person not an enemy or ally of enemy claim- 
ing any interest, right, or title in any money or other 
property which may have been conveyed, transferred, as- 
signed, delivered, or paid to the Alien Property Cus- 
todian or seized by him hereunder and held by: him or 
by the Treasurer of the United States, or to whom any 
debt may be owing from any enemy or ally of enemy whose 
property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and held 
by him or by the Treasurer of the United States may 
file with the said custodian a notice of his claim under 
oath and in such form and containing such particulars 
as the said custodian shall require; and the President, 
if application is made therefor by the claimant, may order 
the payment, conveyance, transfer, assignment or delivery 
to said claimant of the money or other property so held 
by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which 
the President shall determine said claimant is entitled: 
Provided, That no such order by the President shall bar 
any person from the prosecution of any suit at law or 
in equity against the claimant to establish any right, title, 
or interest which he may have in such money or other 
property. If the President shall not so order within sixty 
days after the filing of such application or if the claim- 
ant shall have filed the notice as above requiréd and 
shall have made no application to the President, said 
claimant may institute a suit in equity in the Supreme 
Court of the District of Columbia or in the district court 
of the United States for the district in which such claim- 
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ant resides, or, if a corporation, where it has its prin- 
cipal place of business (to which suit the Alien Property 
Custodian or the Treasurer of the United States, as the 
case may be, shall be made a party defendant), to estab- 
lish the interest, right, title, or debt so claimed, and if 
.so established the court shall order the payment, con- 
veyance, transfer, assignment, or delivery to said claim- 
ant of the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the United 
States or the interest therein to which the court shall 
determine said claimant is entitled. If suit shall be so 
instituted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, or in the 
Treasury of the United States, as provided in this Act 
and until any final judgment or decree which shall be 
entered in favor of the claimant shall be fully satisfied 
by payment or conveyance, transfer, assignment, or de- 
livery by the defendant, or by the Alien Property Cus- 
todian, or Treasurer of the United States on order of the 
court, or until final judgment or decree shall be entered 
against the claimant or suit otherwise terminated. 


Federal Rule of Civil Procedure 26: 
Rule 26. Depositrons Pending Aciion 


(b) Scope of Exammation. Unless otherwise ordered 
by the court as provided by Rule 30(b) or (d), the de- 
ponent may be examined regarding any matter, not priv- 
ileged, which is relevant to the subject matter involved in 
the pending action, whether it relates to the claim or 
defense of the examining party or to the claim or de- 
fense of any other party, including the existence, de- 
scription, nature, custody, conditioa and location of any 
books, documents, or other tangible things and the identity 
and location of persons having knowledge of relevant 
facts. It is not ground for objection that the testimony 
will be inadmissible at the trial if the testimony sought 
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appears reasonably calculated to lead to the ce 
of admissible evidence. 


Federal Rule of Civil Procedure 33: 
Rule 33. Interrogatories to Parties 





” * * * 


Interrogatories may relate to any matters which can 
be inquired into under Rule 26(b), and the answers may 
be used to the same extent as provided in Rule 26(d) for 
the use of the deposition of a party. Interrogatories may 
be served after a deposition has been taken, and a 
deposition may be sought after interrogatories have been 
answered, but the court, on motion of the deponent or 
the party interrogated, may make such protective order 
as justice may require. The number of interrogatories 
or of sets of interrogatories to be served is not limited ex- 
cept as justice requires to protect the party from annoy- 
ance, expense, embarrassment, or oppression. The pro- 
visions of Rule 30(b) are applicable for the protection 
of the party from whom answers to saa a are 
sought under this rule. ! 


Federal Rule of Cwil Procedure 34: 


Rule 34. Discovery and Production of Documents and 
Things for Inspection, Copying, or Photograph- 

mg 7 
Upon motion of any party showing good cause there- 
for and upon notice to all other parties, and subject to 
the provisions of Rule 30(b), the court in which an action 
is pending may (1) order any pariy to produce and per- 
mit the inspection and copying or photographing, by or 
on behalf of the moving party, of any designated docu- 
ments, papers, books, accounts, letters, photographs, ob- 
jects, or tangible things, not privileged, which constitute 
or contain evidence relating to any of the matters within 
the scope of examination permitted by Rule 26(b) and 
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which are in his possession, custody, or control; or (2) 
order any party to permit entry upon designated land 
or other property in his possession or control for the 
purpose of inspecting, measuring, surveying, or photo- 
graphing the property or any designated object or opera- 
tion thereon within the scope of the examination per- 
mitted by Rule 26(b). The order shall specify the time, 
place, and manner of making the inspection and taking 
the copies and photographs and may prescribe such terms 
and conditions as are just. 


Federal Rule of Ciwiu Procedure 37: 
Rule 37. Refusal to Make Discovery: Consequences 


(a) Refusal to Answer. If a party or other deponent 
refuses to answer any question propounded upon oral 
examination, the examination shall be completed on other 
matters or adjourned, as the proponent of the question 


may prefer. Thereafter, on reasonable notice to all per- 
sons affected thereby, he may apply to the court in the 
district where the deposition is taken for an order com- 
pelling an answer. Upon the refusal of a deponent to 
answer any interrogatory submitted under Rule 31 or 
upon the refusal of a party to answer any interrogatory 
submitted under Rule 33, the proponent of the question 
may on like notice make like application for such an 
order. If the motion is granted and if the court finds 
that the refusal was without substantial justification the 
court shall require the refusing party or deponent and 
the party or attorney advising the refusal or either of 
them to pay to the examining party the amount of the 
reasonable expenses incurred in oftaining the order, in- 
eluding reasonable attorney’s fees. If the motion is 
denied and if the court finds that the motion was made 
without substantial justification, the court shall require 
the examining party or the attorney advising the motion 
or both of them to pay to the refusing party or witness 
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the amount of the reasonable expenses ineurred in op- 
posing the motion, including reasonable attorney’ s fees. 


(b) Failure to Comply With Order. 


(1) Contempt. If a party or other witness ectanes to 
be sworn or refuses to answer any question after being 
directed to do so by the court in the district in which 
the deposition is being taken, the refusal may be con- 
sidered a contempt of that court. i 


(2) Other Consequences. If any party or an officer or 
managing agent of a party refuses to obey an order made 
under subdivision (a) of this rule requiring him to answer 
designated questions, or an order made under Rule 34 to 
produce any document or other thing for inspection, copy- 
ing, or photographing or to permit it to be done, or to 
permit entry upon Jand or other property, or an order 
made under Rule 35 requiring him to submit to a physical 
or mental examination, the court may make such orders 


in regard to the refusal as are just, and among: jouners 
the following: | 


(i) An order that the matters regarding whith the 
questions were asked, or the character or description of 
the thing or land, or the contents of the paper, or the 
physical or mental condition of the party, or any other 
designated facts shall be taken to be established for the 
purposes of the action in accordance with the claim of 
the party obtaining the order; | 

(ii) An order refusing to allow the disobedient party 
to support or oppose designated claims or defenses, or 
prohibiting him from introducing in evidence designated 
documents or things or items of testimony, or from ‘intro- 
ducing evidence of physical or mental condition; | 

(iii) An order striking out pleadings or parts thereof, 
or staying further proceedings until the order is obeyed, 
or dismissing the action or proceeding or any, part 
thereof, or rendering a judgment by default against the 
disobedient party; : 
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(iv) In leu of any of the foregoing orders or in addi- 
tion thereto, an order directing the arrest of any party 
or agent of the party for disobeying any of such orders 
except an order to submit to a physical or mental ex- 
amination. 

Ld ® * * 


Federal Rule of Civil Procedure 41: 
Rule 41. Dismissal of Actions 


(b) Involuntary Dismissal: Effect Thereof. For fail- 
ure of the plaintiff to prosecute or to comply with these 
rules or any order of court, a defendant may move for 
dismissal of an action or of any claim against him. After 
the plaintiff has completed the presentation of his evi- 
dence, the defendant, without waiving his right to offer 
evidence in the event the motion is not granted, may 
move for a dismissal on the ground that upon the facts 
and the law the plaintiff has shown no right to relief. 
In an action tried by the court without a jury the court 
as trier of the facts may then determine them and render 
judgment against the plaintiff or may decline to render 
any judgment until the close of all the evidence. If the 
court renders judgment on the merits against the plain- 
tiff, the court shall make findings as provided in Rule 
52(a). Unless the court in its order for dismissal other- 
wise specifies, a dismissal under this subdivision and any 
dismissal not provided for in this rule, other than a dis- 
missal for lack of jurisdiction or for improper venue, 
operates as an adjudication upon the merits. 


Rule 52. Findings by the Court 


(a) Effect. In all actions tried upon the facts with- 
out a jury or with an advisory jury, the court shall find 
the facts specially and state separately its conclusions 
of law thereon and direct the entry of the appropriate 
judgment; and in granting or refusing interlocutory in- 
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junctions the court shall similarly set forth the findings 
of fact and conclusions of law which constitute the 
grounds of its action. Requests for findings are not 
necessary for purposes of review. Findings of fact shall 
not be set aside unless clearly erroneous, and due re- 
gard shall be given to the opportunity of the trial court 
to judge of the credibility of the witnesses. The findings 
of a master, to the extent that the court adopts: them, 
shall be considered as the findings of the court. If an 
opinion or memorandum of decision is filed, it will be 
sufficient if the findings of fact and conclusions of law 
appear therein. Findings of fact and conclusions of law 
are unnecessary on decisions of motions under Rules 
12 or 56 or any other motion except as provided in Rule 
41(b). | 
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QUESTIONS PRESENTED 


1. Did the District Court abuse its discretion in dismissing 
- appellants’ complaint for failure to produce documents as 
ordered and for failure to furnish a satisfactory answer to an 
interrogatory, where the failure to produce was undisputed, 
where it was shown that the documents not produced were in 
_ the possession, custody or control of appellants, and where 
| appellants did not furnish any satisfactory explanation for 
their failure to produce or to answer an interrogatory? 

2. Was the District Court in error in ordering appellants, 
upon a demonstration of good cause, to produce for discovery 
and inspection under Rule 34 documents which were in ap- 
| pellants’ possession, custody or control and were relevant and 
| material to the issues presented in this action, and 
3. If the answers to the preceding questions are in the 
_ affirmative, did the District Court err in refusing to order ap- 
pellees to produce for inspection statements of witnesses ob- 
tained by attorneys for the appellees, or in refusing to order 
appellees to disclose the contents of such statements and to 
make an inventory of their files? 
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COUNTER STATEMENT OF THE CASE 
Proceedings below 


This i is an action instituted under Section 9 (a) of the Trad- 
ing With the Enemy Act, 40 Stat. 411, 50 U.S. C. App. Section 
9 (a), for the recovery of certain properties vested by the 
Attorney General pursuant to that Act. The vested property 
consists of a portfolio of securities, as well as a collection of art 
objects located in the United States (App. 18). 

The complaint was filed on March 5, 1954 (App. 2) and the 
answer was filed May 7, 1954 (App.4). A pretrial hearing was 
held on May 23, 1955 before Judge Keech. Thereafter, inter- 
rogatories on behalf of the appellees were served on the respec- 
tive appellants (App. 7, 13, 15), and appellants took the depo- 
sition of appellee Brownell through one of his subordinates 
(App. 6). Appellants then filed motions on August 1, 1955 and 


(1) 
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August 5, 1955, respectively, to require appellees to produce 
certain statements of witnesses obtained by attorneys for the 
appellees and to compel appellee Brownell, through his sub- 
ordinate, to answer certain questions on his deposition seeking 
to ascertain the contents of the statements of witnesses and 
also seeking an inventory..of the files of appellee Brownell 
(App. 19, 27). Both of these orders were denied by Judge Wil- 
kin by orders dated August 18, 1955 (App. 47, 48). 
__ ‘Thereafter, based upon the answers to interrogatories pre- 
viously served, and upon other evidence submitted by affidavit, 
appelles moved that ‘appellant von der Heydt be required to 
produce for inspection certain enumerated documents in his 
possession, custody, or control and to answer an interrogatory 
which had not been answered (App. 49). Appellants then 
cross-moved for the same relief denied by Judge Wilkin, 
namely, for the production of statements of witnesses and to 
eompel answers (App. 89-91). Appellees’ motion for produc- 
tion was granted and appellants’ motions were denied in a 
memorandum opinion by Judge Tamm of January 23, 1956 
(App. 114) and by order dated February 8, 1956 (App. 119). 

Appellants not having produced any documents nor an- 
swered the interrogatory as required by the order of Judge 
Tamm, appellees moved for dismissal under Rules 37 (b) and 
(d) and Rule 41 (b) of the Rules of Civil Procedure (App. 
124). This motion was argued before Judge Tamm on March 
23, 1956 (App. 137-143) and was granted (ibid.). Signature 
of the order and judgment of dismissal was withheld by Judge 
Tamm upon representations by appellants that compliance 
with the production order would be forthcoming (App. 143- 
149). -.A further hearing was held on April 20, 1956 (App. 157), 
by which time some documents had been produced, and there- 
after on April 23, 1956 Judge Tamm set aside the order of dis- 
missal previously announced and extended appellants’ time to 
produce to July 1, 1956 (App. 209).? 

- “App.” references are to pages of the Joint Appendix filed herein. 

7 At-the time the motion for dismissal was filed, the trial of this action 
had been set by the District Court for May 1956. Because of the pendency 


of the motion for dismissal, Chief Judge Laws had postponed the trial date 
until October 1956 (App. 209). 
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Subsequently appellants produced numerous documents. 
Many significant documents, however, were not produced, al- 
though repeatedly requested (App. 250-263). Accordingly, 
appellees again moved for dismissal pursuant to Rules 37 (b) 
and (d) and 41 (b) of the Rules of Civil Procedure (App. 
214). This motion was argued before Judge Tamm on October 
2, 1956, and on October 8, 1956 Judge Tamm filed a memo- 
randum opinion in which he stated that the records produced 
indicated rather positively the existence of other documents 
not produced and that the circumstances indicated that little 
weight could be given to appellants’ affidavits denying posses- 
sion or control of the missing documents (App. 352-353). 
Judge Tamm concluded, however, that this factual issue could 
not be resolved upon affidavits and that the matter should be 
scheduled for hearing with testimony upon the issues tendered 
(ibid.). Such hearing was held before Judge Curran of the 
District Court (by assignment of Chief Judge Laws) on No- 
vember 20, 26, 27, 28, 29 and 30, and December 3, 4 and 5, 
1956 (App. 353-354), at which time testimony was adduced 
by both parties and numerous documents were received in 
evidence. At the conclusion of such hearing, Judge Curran 
announced his decision that appellants had never conténded 
that they had produced all documents which were required 
by the order of Judge Tamm, that appellants had not satis- 
factorily explained why the missing documents had not|been 
produced and that appellants had not complied with the order 
in good faith (App. 817-818). Judge Curran accordingly di- 
rected the entry of an appropriate order of dismissal andisuch 
order and judgment was entered on December 18, 1956 (App. 
353). This is the judgment appealed from. Notice of sppeal 
was filed on February 14, 1957. 


Nature of action 


Appellants instituted this action to recover property vested 
under the Trading with the Enemy Act, alleging that they 
were not enemies of the United States within the meaning of 
that Act (App. 3). At the time of vesting, some of the prop- 
erty was held in the name of appellant von der a but 
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most was held in the name of the corporate appellants (App. 
18; R. 1014 et seq.). Pursuant to stipulation of the parties, it 
was admitted that both corporate appellants were beneficially 
owned solely by appellant von der Heydt (App. 18, 381). 
Appellees filed an answer denying the asserted nonenemy 
status of appellants (App. 5). At the pretrial hearing (which 
preceded all discovery proceedings here involved) appellees 
contended that appellant von der Heydt, by reason of his 
activities on behalf of the German Government, was an agent 
of that Government and therefore an enemy under Section 2 
of the Act, or that by reason of such activities he was enemy 
tainted within the meaning of the decision of the Supreme 
Court in Clark v. Uebersee Finanz-Korporation, A. G., 332. 
U. S. 480, and that he was resident outside the United States 
and doing business within enemy territory, and was therefore 
an enemy under Section 2 of the Act (App. 53). The same 
contentions were advanced with respect to the corporate appel- 
lants, since they were beneficially owned solely by appellant 
von der Heydt and if he was an enemy then the corporations 
themselves became enemies under Clark v. Uebersee Finanz- 
Korporation, A. G., supra. It was also asserted that the cor- 
porate appellants were enemies by reason of doing business in 
enemy territory. These contentions were based briefly upon 
the following facts: 

It is undisputed that appellant von der Heydt was the sole 
owner of von der Heydt’s Bank, N. V., and Internationale 
Kunstvereeniging, N. V., both Dutch corporations (App. 227, 
610-611). The first named corporation was liquidated at the 
end of the year 1942 and its assets and accounts were taken 
over by the second corporation which has remained in exist- 
ence (App. 592-596, 624-625). It is also undisputed that the 
German Intelligence Service maintained an account or ac- 
counts with the August Thyssen Bank of Berlin (Appellants’ 
Brief, p. 2) and that in the year 1939 and until the invasion 
of Holland by the Germans in May, 1940, von der Heydt’s 
Bank, N. V. received funds from the Thyssen Bank and trans- 
mitted funds on orders of that bank to persons designated by 
the latter (zbid.). After the invasion of Holland, similar 
funds were transmitted to von der Heydt at his residence in 
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Switzerland, which funds were deposited by him in custodian 
accounts in his name with the Locarno branch of the Union 
Bank of Switzerland. In the same manner, amounts were 
paid out from these accounts upon orders of the Thyssen Bank 
to persons designated by that bank (Appellants’ Brief, pp. 
2-3). As to such payments, both in Holland and in Switzer- 
land, the main issues to be determined were whether the funds 
deposited with the Thyssen Bank and paid out upon instruc- 
tions from that bank were funds of the German Intelligence 
Service and whether appellant von der Heydt was aware of 
the nature of the activities in which he was engaged. On 
these issues a number of depositions of former officials' of the 
German Intelligence Service and the Thyssen Bank were taken 
by appellees (App. 33-39). There is evidence in this 'record 
that funds of the German Intelligence Service were trans- 
mitted to appellant von der Heydt through the Thyssen Bank 
with instructions from that Intelligence Service that remit- 
tances be made to designated persons through von der Heydt’s 
Bank in Holland, until May, 1940, and thereafter ery von der 
Heydt in Switzerland (App. 815-816). 

Also present in the case, as above noted, were issues as to 


whether any or all of the appellants were doing business ' within 
enemy territory and were therefore enemies and whether ap- 
pellant von der Heydt was enemy tainted by reason ' of his 
activities on behalf of German interests. 


The facts 


Appellants’ statement of facts and indeed their entire brief, 
by omitting very substantial portions of the evidence adduced 
before the Court below, and by omitting almost entirely any 
reference to evidence (both documentary and oral) which was 
adverse to them and which formed the basis of the decision 
of the District Court, seek to create the impression that the 
order and judgment appealed from was an arbitrary and capri- 
cious act of Judge Curran based upon wholly insufficient facts. 
In order that this Court may have a true picture of the evi- 
dence which was before the District Court, and upon which its 
decision rests, a fairly extensive counter-statement of the facts 
becomes necessary. 
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A. The discovery proceedings 


Since appellants seek to review in this Court virtually all 
of the discovery proceedings which took place below, it be- 
comes necessary to narrate the entire history of such pro- 
ceedings. Furthermore, the pattern of appellants’ conduct 
with respect to the discovery proceedings instituted by appel- 
lees formed an important part of the basis of the judgment 
appealed from and was commented on by both Judges Tamm 
and Curran below (App. 352, 817). 

After the pretrial hearing before Judge Keech, appellees 
served separate interrogatories upon each of the appellants 
(App. 7, 18, 15) seeking to ascertain the existence and loca- 
tion of relevant documents in the possession, custody or con- 
trol of appellants and also seeking information as to the busi- 
ness activities of each of the appellants in enemy or enemy- 
occupied territories during World War II. These interroga- 
tories were served on June 28, 1955 (App. 52, 62) but answers 
were not received from the corporate appellants until August 
29. 1955, and from appellant von der Heydt until September 
2C, 1955 (App. 62). By request of the appellants, extensions 
of time to serve these answers had been granted by appellees 
upon representations that it would take considerable time 
to assemble the information requested. 

- Shortly before these interrogatories were served, appellants 
noticed and took the deposition of appellee Brownell through 
one of his subordinates (App. 6). In that deposition appel- 
lants asked for and obtained information as to the names and 
addresses of persons having knowledge of relevant facts (App. 
40-41, 44). In such deposition, appellants also requested 
the production of statements obtained from these witnesses 
by attorneys for the appellees; this was refused (App. 43-44). 
Appellarts also sought to elicit from the deponent the con- 
tents of the statements just referred to; this also was refused 
(App. 43-44). Finally, in such deposition appellants re- 
quested an itemized list of “every record or memorandum or 
statement or letter, affidavit, documents, or any other writing” 
within appellee’s possession or control, or of which appellee 
Brownell had knowledge, containing any evidence or informa- 
tion as to the employment of appellant von der Heydt by the 
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German Intelligence Service or related agencies; this too was 
refused (App. 29, 45-46). Shortly prior to the taking of this 
deposition, appellees had themselves noticed the taking of 
depositions in Europe of most of the persons having knowl- 
edge of the relevant facts whose names had been furnished 
to appellants by appellees (App. 33-39). These depositions 
were in fact taken in September 1955 (App. 55-59). | 
Appellants then moved in August, 1955 for orders requiring 
statements of witnesses to be produced under the provisions 
of Rule 34 of the Rules of Civil Procedure and for an; order 
compelling appellee Brownell to answer the questions posed 
on his deposition seeking the contents of such statements and 
seeking an inventory of appellees’ files (App. 19, 27). | Both 
motions were denied by Judge Wilkin on August 18, 1955 
(App. 47-48) upon the grounds that the statements of wit- 
nesses were the work product of appellees’ attorneys and that 
as to the questions on deposition, appellants had been fur- 
nished with the information to which they were entitled. 
Upon the receipt of appellants’ answers to interrogatories, 
hereinabove referred to, appellees filed, on November 23,1955, 
a motion under Rule 34 seeking production of documents listed 
under eight separate items* and seeking to compel appellant 
von der Heydt to answer appellees’ interrogatory No. 23 (App. 
49). The first three of these items sought the books and 
records of von der Heydt’s Bank, N. V. and Internationale 
Kunstvereeniging, N. V., the two Dutch corporations wholly 
owned by appellant von der Heydt hereinabove referred to. 
The motion was supported by an affidavit of Mr. Gerard F. 
Charig, a Department of Justice attorney, who had visited the 
home of Mrs. Huyer, an employee of von der Heydt, in Zand- 
voort, Holland and had been informed that all the books, 
records and correspondence of these Dutch corporations' were 
maintained intact in Mrs. Huyer’s house (App. 69-73). | The 
remaining items sought the production of files in appellant 


* Seven of these items were limited to the period from September 1, 1939 
to and including 1945. The remaining item, relating to appellant von der 
Heydt’s personal correspondence files with designated persons, sought pro- 
duction of such correspondence for the period since September 1, 1939. | The 
relevancy of this more extended period is abundantly demonstrated by the 
correspondence with Professor Russel, see pp. 10-12, infra. 
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von der Heydt’s personal possession, correspondence between. 
appellant von der Heydt and his Dutch corporations and the 
Niederrheinische Bank of Germany, copies of documents in the 
possession of Fides Union Fiduciaire (a company managing 
the investments of the corporate appellants) (App. 56) relat- 
ing to investments or business activities of appellants in desig- 
nated enemy or enemy-occupied countries, and copies of docu- 
ments in the possession of the Union Bank of Switzerland 
relating to accounts maintained by the appellants with said 
Bank. These items related to documents or files referred to by 
appellant von der Heydt in his answers to appellees’ interroga- 
tories as being in his possession, custody or control (App. 357, 
358). : 

This motion came on for argument on January 13, 1956, and 
was vigorously resisted by appellants primarily upon the 
ground that inasmuch as Judge Wilkin had denied appellants 
their request for production of statements of witnesses ob- 
tained by appellees, appellees were likewise not entitled to the 
production of any documents (App. 73-84, 88-89).* Not only 
did appellants oppose the motion on this ground, but filed 'a 
cross-motion for the same relief which only a few months before 
had been denied by Judge Wilkin (App. 89-94). By memo- 
randum opinion filed January 23, 1956 (App. 114-116) Judge 
Tamm, upon a showing of possession, custody or control, rele- 
vancy, and good cause, granted appellees’ motion and denied 
appellants’ cross-motion, holding as to the latter that appel- 
lants could not be permitted to renew the same motions before 
successive judges of the same District Court. Following this 
opinion, and following the denial of an additional motion for 
reargument by appellants filed on February 4, 1956 (App. 116— 
119) reciting exactly the same objections, an order requiring 
the production of the documents requested was signed by Judge 
Tamm on February 8, 1956 (App. 119-124). This order re- 
quired production of the documents in question on or before 
February 27, 1956 and required appellant von der Heydt on or 
before February 15, 1956 to answer that portion of appellees’ 

* Appellants also made some other objections based upon alleged lack of 


control over certain documents. These objections and the facts pertaining 
thereto are discussed in Point II of this Brief, infra, pp. 44-54. 
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interrogatory 23, thus far unanswered, which asked him to 
state, as to any documents which had been lost or destroyed, 
the date and circumstances of such loss or destruction (App. 
123-124). 

Although appellees’ motion for production had been hited 3 in 
November 1955 and the trial of this action was then scheduled 
for the beginning of May 1956 (App. 147), appellants made no 
efforts to assemble the necessary documents in the event that 
the motion should be granted and an order for production 
entered by the Court (Def. Exs. 13A, 15A, App. 859, 862). 
On the contrary, as more fully discussed infra, pp. 20-22, appel- 
lant von der Heydt and his agents and employees during this 
time were engaged in ‘attempting to devise ways and means of 
defeating the production requested (App. 386-394, 421, 439, 
445, 455, 618-621, 627, 628; Def. Exs. 4, 10, 11, 13-18, 40, 42; 
App. 851, 856, 857, 859-869, 886, 892). No documents what- 
ever were produced on February 27, 1956, nor was the interrog- 
atory answered by that date (App. 125, 141). On March 1, 
1956, one of the attorneys for appellees was refused permission 
_to inspect the documents in Holland covered by Judge se samen 8 
order (App. 127, 723). 

In view of these developments and the sctosniiin trial 
date, appellees, on March 7, 1956, filed a motion under Rules 
37 (b) and (d) and Rule 41 (b) of the Rules of Civil Procedure 
to dismiss the complaint because of appellants’ failure to pro- 
duce documents and answer the interrogatory as required by 
the order of the Court (App. 124). This motion was granted 
by Judge Tamm on March 23, 1956 (App. 137, 142), and sub- 
sequently he vacated his decision and extended the time for 
production to July 1, 1956, as hereinbefore described (App. 
209). Subsequently, appellants produced numerous docu- 
ments, but many significant documents were missing (App. 
321-324). In spite of repeated requests by appellees, appel- 
lants failed or refused to produce these missing documents and, 
accordingly, on August 28, 1956 appellees again moved to dis- 
miss the complaint (App. 214). As previously noted, Judge 
Tamm filed 2 memorandum opinion on this motion stating 
that the matter should be scheduled for hearing -vith testimony 
(App. 352). A nine-day hearing was then held before Judge 
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Curran at the conclusiontof which the Court directed a dis- 
missal of appellants’ complaint upon the ground that appel- 
lants had failed satisfactorily to explain why the missing docu- 
ments had not been produced (App. 353, 817). 


B. The credibility and good faith of appellants and their representatives 


Through affidavits filed with their motion, and through the 
testimony of witnesses and the introduction of documentary 
evidence at the nine-day hearing which resulted in dismissal of 
appellants’ complaint for failure to comply in good faith with 
the discovery order and properly to answer the interrogatory, 
appellees introduced ample proof to sustain Judge Curran’s 
findings that all documents called for by the order were not 
produced and that the failure to produce them was not satis- 
factorily explained. Appellants’ brief, however, significantly 
omits many of the facts which support these findings. At the 
extended hearing below, appellants and their representatives 
contended that they had produced all documents in existence 
(App. 380). This necessarily raised, in addition, an issue of 
credibility. Illustrative of the evidence available to measure 
not only appellants’ good faith but their credibility are the 
following facts: 

Particularly striking is the fact that appellant von der Heydt 
stated in his answer to interrogatory 23 (App. 365) and ini- 
tially on cross-examination (App. 410) that many of the 
documents pertaining to von der Heydt’s Bank, and its suc- 
cessor, Internationale Kunstvereeniging, were destroyed when 
the building in which they were housed was “blown up” by the 
Germans before the Allied invasion. Appellees, however, in- 
troduced letters written to him by his agent, Mr. Huyer, in 
1946, in answer to a specific inquiry by von der Heydt advising 
the latter that all the records of von der Heydt’s Bank and of 
Internationale Kunstvereeniging, with the exception of some 
old London bank books and some correspondence prior to 
1939, were removed from the house before its destruction and 
were preserved throughout the war intact (Def. Exs. 1A, 2A, 
3A, App. 848-850). 

Another startlingly frank item of evidence is a letter from 
von der Heydt’s tax consultant, Professor Russel, written to 
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‘von der Heydt on December 21, 1955, while appellees’ motion 
for production was pending, in which Russel states that “* * * 
if we do not alter anything, then the U. S. A. will stand 
stronger yet,” and “I have removed part of the correspond- 
ence because ill thinking persons might use it abusively” (Def. 
Ex. 17A, App. 865-866). Von der Heydt’s letter in reply 
thanked Russel for this course of action (Pl. Ex. 2, App. 820). 
The context of Russel’s letter just referred to shows that 
Russel was talking about correspondence from the files of von 
der Heydt’s Bank and Internationale Kunstvereeniging’ which 
at that time were in his possession. Von der Heydt had 
previously written to Russel that nothing in the files in Hol- 
land was “in the least dangerous, except these orders of the 
Thyssenbank” (Def. Ex. 7, App. 853).° 

Notwithstanding the fact that it was established that Mr. 
‘Huyer had preserved intact the business correspondence and 
the books of von der Heydt’s Bank (Def. Ex. 2A, App. 849), 
von der Heydt failed to produce the receipts and vouchers 
supporting the cash book, the Nostro and Vostro books of 
von der Heydt’s Bank up to May 1940, and any correspond- 
ence between von der Heydt and Huyer prior to May 1940, 
except for two letters (App. 742-743). In the light of these 
facts, the Russel letter concerning removal of documents men- 
tioned in the preceding paragraph becomes most significant. 
Also significant are letters from von der Heydt to Russel!dated 
July 4 and September 19, 1955 in which von der Heydt stated 
that it had been decided to show or “to produce something in 
order to avoid the impression that I have something to:hide” 
(Def. Exs. 7, 18A, App. 853, 867). These letters by no means 
stand alone. They must be considered with other letters writ- 
ten during the pendency of discovery proceedings herein. 7 Thus 
in discussing the problems arising in connection with appellees’ 
demands for production of the records of the Dutch corpora- 
tions, Russel on December 13, 1955, wrote to von der Heydt, 
“TI consider the whole situation hopeless” (Def. Ex. 40A, App. 
888, italics in original) and on August 19, 1955, he wrote to 

* Appellants admit that von der Heydt carried out orders of the Thyssen 
Bank through von der Heydt’s Bank in Holland up to May, 1940 (Br. 
p. 2). 

437961_57-—8 
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von der Heydt, “As things are going now, the case must go 
wrong” (Def. Ex. 39A, App. 885, italics in original). 

Another example is the VM Journal, one of the missing 
books of von der Heydt’s Bank. Appellants fail to mention 
that appellees introduced in evidence a portion of the deposi- 
tion of Annie Kielmann, a wartime employee of the German 
Intelligence Service, who testified that von der Heydt’s Bank 
and later von der Heydt, individually, was used for transmittal 
of payments to intelligence agents, and that the term for such 
an agent was “V-Mann” (App. 814-816). Likewise, appellants 
fail to state that appellees introduced a page from the current 
account book of von der Heydt’s Bank in which transactions 
with the Thyssen Bank were entered with a cross reference to 
the VM Journal (App. 699, 740-741; Def. Ex. 54, App. fol- 
lowing 925). 

Indicative of the alacrity of appellant in producing docu- 
ments is the fact that Mrs. Huyer transmitted to Professor 
Russel on December 20, 1955 the minute book and bylaws of 
the von der Heydt’s Bank (App. 737-738; Def. Ex. 45A, App. 
896) and that, despite the repeated assertions of Professor 
Russel and Mrs. Huyer that all of the existing documents per- 
taining to von der Heydt’s Bank and Internationale Kunst- 
vereeniging had been produced (App. 171, 729, 735-736; Def. 
Exs. 43, 52, App. 893, 923), these documents were not fur- 
nished to appellees until April 20, 1956 (App. 737), when a 
further hearing on appellees’ first motion to dismiss was held 
(App. 157). On that date Professor Russel brought to the 
office of the Department of Justice in Munich, Germany, two 
suitcases filled with documents previously found to be missing 
and repeatedly requested (App. 737-738). 

Also illustrative of the credibility and good faith of appel- 
lants and their representatives is the fact that while appellant 
von der Heydt and Russel were asserting that all existing 
documents covered by the discovery order had been produced, 
von der Heydt’s folder of correspondence between Professor 
Russel and himself for the years 1940 through 1944 reposed in 
Russel’s office in Amsterdam, where it had been since August 
1955, having been sent by von der Heydt to Russel “to be 
on the sure side” (Def. Ex. 9A, App. 854-855). Yet that folder 
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was not produced by appellants until September 18, 1956 
(App. 337), after appellees on August 28, 1956 had filed their 
last motion to dismiss the complaint (App. 214). 

As a final example, despite the fact that von der Heydt was 
acquitted in a criminal proceeding in Switzerland during the 
course of which certain of his documents were allegedly taken 
from him by the Swiss authorities (App. 399), von der Heydt 
never attempted to obtain the release of such documents until 
after the filing of defendants’ last motion to dismiss (App. 
580; Pl. Ex. 21, App. 837). Nor did von der Heydt ever ob- 
tain, or apparently, even attempt to obtain, a list of the docu- 
ments taken from him by the Swiss authorities (App. 398- 
399, 559, App. Br. p. 42). 

These are not the only examples which could be given, but 
they show at the outset that appellants have attempted. to give 
this Court only a partial view of the facts of this case, 


C. The conduct of appellants concerning production of documents and the 
discovery p 


Both Judge Tamm and Judge Curran found “the pattern 
of plaintiffs conduct” a significant factor to be considered in 
the decision of appellees’ motion to dismiss (App. 352, 817). 
Accordingly, before going into detail as to the facts concern- 
ing the missing documents, we believe a brief chronological re- 
view of the proceedings below and appellants’ ses a in re- 
lation thereto is in order. 

On November 23, 1955, appellees filed their motion for pro- 
duction of documents and seeking to compel an answer to 
their interrogatory 23 (App. 49). This motion was granted 
by Judge Tamm on January 23, 1956 (App. 114) and on Feb- 
ruary 8, 1956 an order was signed requiring appellant von der 
Heydt to produce certain documents by February 27, 1956 
(App. 119). On February 24, 1956, Mr. Charig telephoned 
plaintiffs’ Swiss counsel and was told that the documents de- 
scribed in items 1, 2, and 3 of the order would be made avail- 
able for inspection in Amsterdam on March 1 (App. 722, 723). 
Pursuant to that telephone conversation, Mr. Charig proceeded 
to Amsterdam on March 1, 1956 and was refused access to 
any documents (App. 723-794). 
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. The order having been in no respect complied with, defend- 
ants on March 7, 1956 moved for an order dismissing plaintiffs’ 
complaint (App. 124). On the basis of the facts outlined 
above and the admission of appellants’ counsel at the hearing 
that he did not know whether von der Heydt had complied 
with the discovery order (App. 141), Judge Tamm granted 
defendants’ motion (App. 148). Upon the presentation of a 
proposed order of dismissal to Judge Tamm on March 26, 1956, 
he stated “I will withhold the signing of this order for a period 
of two weeks in order to permit the plaintiffs, if their attor- 
neys are of a mind, to comply with the discovery orders” (App. 
149). 

Faced at this point with a dismissal of their case, appellants 
hastened to make a showing of compliance with the production 
order. Mr. Charig, pursuant to a telegram from plaintiffs’ 
Swiss attorney, arranged to inspect the records of the Dutch 
corporations on April 3, 1956 at Professor Russel’s office (App. 
725-726). There he received 29 books of account and 4 folders 
of correspondence (App. 726). Mr. Charig’s examination of 
the documents in Amsterdam revealed that substantial por- 
tions were missing (App. 728; Def. Ex. 50, App. 919). He 
called this to the attention of Professor Russel and suggested 
that the missing documents might still be at the home of Mrs. 
Huyer (zbid.). In reply, Professor Russel objected to a 
“search” but stated that he would communicate with Mrs. 
Huyer and obtain a statement that she had no additional docu- 
ments in her possession (App. 729; Def. Ex. 48, App. 893). 
Later that day Mr. Charig received a letter from Russel stating 
that he would be willing to accompany Mr. Charig to Mrs. 
Huyer’s office to look for more documents (App. 729; Def. Ex. 
43, App. 893). Accordingly, on April 9, 1956 Mr. Charig was 
allowed to search six file cabinets and a steel cupboard in the 
office of Mrs. Huyer’s home (App. 730). There, within a short 
time, a large number of missing documents were found, but 
many were still missing (App. 731; Def. Ex. 51, App. 920). In 
addition on the basis of the new documents found, Mr. Charig 
ascertained that many more documents were missing than he 
originally had thought (App. 733) and he so informed Pro- 
fessor Russel (Def. Ex. 51, App. 920). No further documents 
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being made available, Mr. Charig then returned to Munich 
(App. 734). 

Thereafter Charig received a letter from Russel dated April 
11, 1956 stating that no additional documents existed, but that 
he would search further “although a few letters which I might 
find cannot have any influence on the case.” (Def. Ex. 52, 
App. 923-924). Later Charig received a letter, dated April 17, 
1956, from Russel stating that he and Mrs. Huyer had again 
searched the office in Mrs. Huyer’s home and had found many 
additional documents (Def. Ex. 44A, App. 894). In telephone 
conversations Russel stated he would bring such documents to 
Munich on April 20, 1956 (App. 708-711). The further hear- 
ing on appellees’ motion ordered by Judge Tamm was set for 
the same date and Charig so advised Russel requesting him 
therefore to come a day or two earlier, but he refused: (App. 
708-711). On April 20, 1956, Professor Russel delivered to 
Mr. Charig in Munich two suitcases full of documents previ- 
ously missing (App. 737). Among these documents there were, 
significantly, four folders of correspondence with the Thyssen 
Bank, Berlin, for the years 1939 and 1940 (App. 737), some 50 
letters from von der Heydt to his agent and local manager, 
Huyer, written during the period 1940 to 1944 (App. 738), and 
the minute book of von der Heydt’s Bank and Internationale 
Kuntsvereeniging (App. 737), which had been in Russel’s pos- 
session since December 21, 1955 (Def. Ex. 44A, App. 894). The 
bulk of the documents, however, which had previously been 
established, from the references in the documents produced, to 
be missing were not delivered (App. 737-740). Notably, vir- 
tually the entire von der Heydt-Huyer correspondence prior to 
May, 1940 was not produced (App. 743). 

Meanwhile, on April 3, 1956, appellants made availabe} in 
Washington 18 pages of transcripts of account from the Union 
Bank of Switzerland covering the years 1943-1945 relating 
to an inactive account of von der Heydt in the Zurich office 
of that Bank (App. 230).° On the same date a first 
parcel of papers from the files of Fides Union Fiduciaire (the 





*The accounts through which von der Heydt made remittances of funds 
received through the Thyssen Bank, Berlin, were maintained in the 
Locarno branch (App. 230). ! 
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company that managed the investments.of the various appel- 
lants) was also produced, and two weeks later twenty-three 
pages of documents from the files of the Niederrheinische Bank 
in Germany were also made available (App. 230). 

The documents just described were all that had been pro- 
duced by April 20, 1956, the date of the further hearing ordered 
by Judge Tamm (App. 232). At that hearing appellants’ at- 
torney filed an affidavit which stated in effect that all of the 
documents required to be produced had been made available 
or were, or would shortly be, en route to the United States 
(App. 172-179). 

On the date of the hearing, appellants’ attorney also sent 
a letter to Judge Tamm stating that “a substantial portion, 
perhaps all, of the documents called for by the discovery 
order” had been received in New York and were being for- 
warded to Washington, and that “with the production of 
these documents, there has been substantially complete com- 
pliance with the order of the Court” (App. 375-376). Based 
on counsel’s representations, Judge Tamm vacated his prior 
dismissal of appellants’ complaint and directed that all dis- 
covery be completed by July 1, 1956 (App. 209). 

The documents described as “a substantial portion, per- 
haps all, of the documents called for by the discovery order” 
consisted of 12 folders (App. 375-376). Contrary to the 
representations made, however, the documents in these 
folders were by no means even a small part of the docu- 
ments required to be produced. Two of the folders were 
empty; the remainder were all dated subsequent to 1945 and 
therefore were not documents for the material period covered 
by the order of the Court (App. 232—235, 252-254). 

After appellees had examined the folders thus produced, 
they advised appellants’ attorneys that these documents were 
not in compliance with the production order, that many other 
documents were missing under the various items of the pro- 
duction order, and that interrogatory 23 had still not been 
properly answered (App. 250-259).7 

* Attached as an exhibit to an affidavit of appellants’ attorney filed at 


the hearing before Judge Tamm on April 20, 1956 was an unsworn docu- 
ment purporting to be an answer to appellees’ interrogatory 23. This 
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" Also, in view of the numerous missing documents, especially 
those pertaining to von der Heydt’s accounts in the Union 
Bank of Switzerland and the payment orders received from 
the August Thyssen Bank in Berlin, appellees, on May 31, 
1956, served further interrogatories seeking factual informa 
tion on these matters (App. 212).° 

At this point, appellants again came forward with additional 
documents, including documents which had been “relocated” 
by appellant von der Heydt (App. 236). These “relocated” 
documents were made available to appellees in June, 1956 and 
contained a number of the documents which appellees in 
their letter of May 23, 1956, had listed as missing (App. 236- 
238, 250). 

As soon as an examination of these documents had been 
completed, appellees, in a letter of June 26, 1956, to appellants’ 
attorneys, again advised appellants that the documents thus 
far produced were by no means complete and that a substan- 
tial quantity of documents required to be produced remained 
missing (App. 259-263). Having received no reply to this 
letter, and after waiting several weeks after the date of July 
1, 1956, set by Judge Tamm, appellees, on August 28, 1956, 
again filed a motion to dismiss the complaint for non-com- 
pliance with the production order (App. 214). 

Once more, appellees’ persistence brought results, for the 
folder of correspondence between von der Heydt and Russel 
for the years 1940-1944, which appellant von der Heydt had 
sent to Russel on August 5, 1955 (Def. Ex. 9A, App. 854) was 
finally made available to appellees on September 18, 1956 
(App. 337). Likewise photostats of some of the payment 
orders transmitted to von der Heydt in Switzerland by the 
August Thyssen Bank during the years 1940 through 1943 


document stated in substance that documents which were no lohger in 
appellant von der Heydt’s possession had been destroyed by him and 
that some of his papers in Holland had been destroyed when the : aan 
blew up his house there (App. 208-209). 

*The answers to these interrogatories were finally transmitted on Sep- 
tember 19, 1956, almost a month after the motion to dismiss was filed. 
Appellant von der Heydt therein stated that he could not answer the 
questions asked, since the information was contained in the documents 
sent to Washington and in the files of the Union Bank of Switrerland 
(App. 367-369). ; 
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were belatedly made available to appellees’ attorneys three 
weeks after the motion to dismiss had been filed (App. 331). 

the months preceding the filing of the motion to dismiss, 
Anodlants did make available several thousand documents 
from Fides, and a number of documents from the Niederrhei- 
nische Bank. There was not. produced, however, the docu- 
ment, described by von der Heydt as “declaration Fides” here- 
inafter referred to (App. 338). 

In opposition to the motion to dismiss, appellants once 
again submitted a document purporting to be an answer to 
appellees’ interrogatory 23 seeking information as to which 
documents were lost or destroyed. This answer stated, in 
substance, that the Dutch documents were in the possession 
of Russel or Mrs. Huyer, unless they were destroyed, that the 
Swiss Federal Police had taken some unspecified documents, 
and that documents might still be held by Russel, Mrs. 
Huyer, Fides or the Union Bank (App. 365-366). 

At this point, appellants once more asserted that all of the 
documents covered by the discovery order which were in exist- 
ence had been produced (App. 275-276, 346). Following these 
events, the motion to dismiss was heard by Judge Tamm and 


Judge Curran as previously described. 


D. The evidence concerning the missing documents 


The affidavits of Albion W. Fenderson and Gerard F. Charig, 
filed with appellees’ motion to dismiss (App. 214, 226, 320), 
specified in detail what documents covered by the production 
order had not been produced up to the time the motion was. 
filed. As has been noted in the preceding section, a few of 
these documents were produced while the motion was pending. 
Appellant von der Heydt has never denied that the missing 
documents once existed (App. 817). He has attempted to 
explain. their nonproduction only by blanket assertions that 
they must have been lost or destroyed, or confiscated by Swiss 
officials before the commencement of the suit (App. 365-366). 
The facts recited show, however, that von der Heydt never 
gave a detailed and sufficient. answer to appellees’ interroga- 
tory 23, which required him to state, as to documents lost or 
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destroyed, the dates and circumstances of such tier | or de- 
struction (App. 123-124). 

When appellees’ motion was heard, the following —— 
covered by the discovery order had not been an (App. 
322-324) : 

Items 1, 2, and 3 (Documents in Holland) | i 


Depotboek (Deposit book) 

VM Journal 

Nostro and Vostro books to May 1940 | 

All receipts and vouchers supporting entries in the 
Kasboek 

All correspondence between appellant von der Heyat 
and Huyer prior to May 1940, except for a0 letters 
dated April 15 and April 26, 1940 

All correspondence from Mr. Huyer to snpeltan von 
der Heydt between October 1940 and July 1942 

8 letters from appellant von der Heydt to Mr. Huyer 
between June 1940 and March 1945 ° 

All correspondence from appellant von der Heydt to Mr. 
Huyer from March 1945 to May 1945 | 


Items 5 and 6 (Documents from appellant von der 
Heydt’s files) 


5a. (Union Bank)—All records or statements ee 
to appellant von der Heydt’s trust or custodian ac- 
counts with the Union Bank of Switzerland, alia 
branch. 

5d. (Dutch companies)—68 letters between speach 
von der Heydt and Mr. Huyer between 1940 and 1946, 
almost all of which have been removed from the files 
by von der Heydt as indicated by notations therein. 

The private books of appellant von der Heydt. __ 

6g. (Thyssen Bank)—All records or documents relat- 
ing to remittances from the Thyssen Bank, Berlin, 
and to payments made under instructions from said 


* Some of the correspondence missing in Holland was found in the papers 
produced from appellant von der Heydt’s own files and was accordingly 
eliminated from the list of missing documents. 
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Bank, except for some 40 payment orders, as well as 
all records for all years except 1943. 


Item 7 (Documents from Fides) 


The “declaration Fides” referred to in appellant von der. 
Heydt’s answers to appellees’ interrogatories of June 
1955, relating to property held in enemy-occupied 
countries. 


Item 8 (Documents from Union Bank of Switzerland) 


All documents relating to appellant von der Heydt’s ac- 
counts in the Locarno branch of said bank. 


The evidence relating to each of these items will now be dis- 
cussed in the order in which they appear above. 


(a) Items 1, 2,and 3 (Documents in Holland) 


Appellant von der Heydt initially testified that many of 
these documents were lost or destroyed when the premises of 
von der Heydt’s Bank and its successor, Internationale Kunst- 
vereeniging, were demolished by the Germans (App. 409-410). 
On cross-examination, when confronted with contradictory cor- 
respondence, he admitted, however, that all such documents 
had been removed from the building before its demolition and 
had survived the war intact (App. 411-412). The evidence 
also showed, contrary to appellant von der Heydt’s testimony 
(App. 411), that the destruction of the building was not a sud- 
den catastrophe, but that the Dutch manager, Huyer, had 
ample time to remove everything in the building, even includ- 
ing such items as the chandeliers and fireplace, and that all 
books, records and correspondence of the two companies were 
removed to 'a safe place and kept intact (App. 265-273, 411-— 
412; Def. Exs. 1A-3A, App. 848-850). Mr. Charig testified 
that when he first located the records of the two companies at 
Mrs. Huyer’s home in 1955, he was told that the books and 
records for the years 1939 to 1945 were “all here” (App. 717- 
718). After Mr. Charig had verified the existence of such 
documents in Mrs. Huyer’s home in May 1955, Professor 
Russel, with appellant von der Heydt’s consent, had many rec- 
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ords of the two companies removed from Mrs. Huyer’s bbme to 
his own office (App. 431, 626-627, 719; Def. Exs. 5A, 18A, 47A, 
App. 852, 867, 915). He thereafter notified Mr. Charig that 
the books and records of the two companies were in his posses- 
sion, but that some were lost (App. 719; Def. Ex. 47A, App. 
915). It later developed, however, as related in the preceding 
section, that many of the documents pertaining to the two 
companies remained in Mrs. Huyer’ s home (App. 731; fa Ex. 
51, App. 920). 

The most significant of the records missing from the files of 
von der Heydt’s Bank is the VM Journal. Its existence was 
demonstrated by references to it appearing in the current ac- 
count book (Def. Ex. 54, App. following p. 925). Although 
appellees’ letter of May 23, 1956 called attention to the omis- 
sion of this journal (App. 250), appellants never once men- 
tioned it until the subject came up during the testimony of 
Professor Russel and appellant von der Heydt. In the light 
of appellants’ admission that von der Heydt, up to the invasion 
of Holland by the Germans in May 1940, was using von der 
Heydt’s Bank to transmit remittances of money to individuals 
in various countries, on orders from the Thyssen Bank, Berlin 
(Br. p. 2), and in the light of the testimony of Annie Kielmann, 
an employee of the German Intelligence Service, that the recip- 
ients of such remittances were German Intelligence agents and 
that the common designation for such agents was “V-Mann” 
(App. 814-816), appellees’ contention that the VM Journal 
contained records as to funds involved in carrying out such re- 
mittances is well founded.” Appellants’ belated assertion, made 
for the first time in their brief (p. 16), that this would be con- 
trary to security procedure is mere speculation which is belied 
by the fact that the transactions with the Thyssen Bank were 





* Professor Russel testified that, while he had never seen the books; in his 
opinion VM must have stood for “Vreemde Munt” which means foreign ex- 
change (App. 665, 701, 811), but Charig’s testimony showed that among the 
books produced was the Devisen Journal, in which were recorded all trans- 
actions involving foreign exchange (App. 741, 811). It is hardly credible 
that there were two such foreign exchange journals. Furthermore, Mr. 
Charig testified that the entries in the books of von der Heydt’s Bank were 
in the German language, whereas “Vreemde Munt” is a Dutch term: (App. 
701, 744). 
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cross-referenced to the VM Journal (App. 699, 740-741; Def. 
Ex. 54, App. following p. 925). 

The other documents missing from the records of the two 
Dutch companies follow the same pattern. Those that cover 
the period up to May, 1940 are missing, such as the Nostro 
and Vostro books up to that date, and all correspondence be- 
tween von der Heydt and Huyer prior to May 1940 (App. 
742-743). Likewise, Mr. Charig testified that the Depotboek, 
which other records indicated contained a record of von der 
Heydt’s purchase and sale of securities for various clients is 
missing (App. 740). 

In connection with all the documents of the Dutch corpora- 
tions, it must also be noted that after appellees had requested 
production of them and while appellees’ motion for production 
was pending, appellant von der Heydt and Russel conferred 
in Switzerland and Holland and corresponded concerning ap- 
pellees’ requests (App. 386-394, 421, 439, 445, 455, 618-621, 
627-628; Def. Exs. 44A-19A, 39, 40, 42, App. 851-869, 884, 886, 
892). In such conferences and correspondence, various pro- 
posals to defeat production were considered, such as bringing 


the books to Switzerland, where Swiss laws would allegedly pro- 
tect them from disclosure, having a Dutch court appoint a cus- 
todian for them in order to remove them from appellants’ con- 
trol, or to have von der Heydt resign as manager of the 
remaining corporation, Internationale Kunstvereeniging, so 
that the books would no longer be subject to his orders (zbid.). 


(b) Items 5 and 6 (Documents from appellant 
von der Heydt’s files) 


5a.—The Union Bank of Switzerland.—Appellants admit 
that after the German occupation of Holland in May, 1940, 
von der Heydt discontinued carrying out the remittances on 
orders from the Thyssen Bank through von der Heydt’s Bank 
in Holland and transferred such activities to Switzerland, 
where he made remittances through the Locarno branch of the 
Union Bank of Switzerland (Br. p. 2; App. 230). It was only 
after appellees’ last motion to dismiss had been filed that von 
der Heydt made available some 40 photostats of payment 
orders received by him from the Thyssen Bank, Berlin, which 
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he effected through his. accounts in the Union Bank of Switzer- 
land (App. 331). Other than some documents pertaining to 
the closing of one of his accounts in the Union Bank, no docu- 
ments pertaining to these payment activities were produced. 
The best explanation appellant von der Heydt could offer for 
the absence of these documents was that they must have been 
removed by the Swiss Police (App. 499). Neither von der 
Heydt nor his secretary, Miss Hofstetter, however, were able 
to testify as to which documents or even which files were re- 
moved by the police (App. 397-398, 578-579)” | 

5d. Dutch companies.—Some 68 letters between appellant 
von der Heydt and Huyer between 1940 and 1946 were miss- 
ing from von der Heydt’s personal files (App. 255-256, 260- 
261). Most of these missing letters were marked by slips of 
paper giving dates, letter numbers (von der Heydt and Huyer 
each numbered his correspondence) and annotations to the 
effect that the missing letter had been “removed by the Baron”, 
“kept back by the Baron” or “is at the Baron’s” (Def. Exs. 
24-26, 28, 30, 338A, App. 875, 876, 877, 880). None of the 
slips stated that the missing letters had been destroyed, al- 
though von der Heydt testified that it was his practice to de- 
stroy letters as soon as they had been answered (App. 519). 
The bulk of the correspondence was produced, however, and 
was thus preserved by von der Heydt, even though Huyer’s 
letters, had been answered (App. 517-522). It is noteworthy 
that several letters between von der Heydt and Huyer in- 
dicated that some of the missing letters contained statements 
relating to von der Heydt’s relations with Dutch Nazis during 
the war and consequent difficulties after the liberation of 

Holland (App. 522-529; Def. Exs. 29, 31, 32, 33; App. 876, 
878, 879). 

An explanation of what was meant by the phrases quoted 
above may be found in the testimony of Miss Hofstetter, von 
der Heydt’s secretary. This testimony was to the effect that 
von der Heydt had a study in his own cottage, a separate build- 
ing from that in which Miss Hofstetter worked (App. 577- 

“In fact, Miss Hofstetter could not state that any documents were ac- 


tually removed, since she did not witness any removal, but only: saw the 
officials entering with briefcases and leaving with briefcases (App. 578-579) . 





24 


578). These phrases thus indicated that the missing corres- 
pondence was kept by von der Heydt in his own office, rather 
than being put in the files kept by Miss Hofstetter and her 
predecessors. It further appeared that von der Heydt’s sec- 
retary, except on rare occasions, had nothing to do with the 
files kept in von der Heydt’s study and did not know what 
was in them (App. 578). 

Appellant von der Heydt also denied that he kept any books 
in his own possession in Switzerland pertaining to the trans- 
actions of the two Dutch companies (App. 529). However, a 
letter written by von der Heydt to Huyer dated October 21, 
1940 (Def. Ex. 34A, App. 880, 881), relating to a transaction 
with a customer of von der Heydt’s Bank, German Ambassador 
von Stohrer, stated that “I shall debit Ambassador von Stohrer, 
Madrid, in my private books here, in accordance with my letter 
36, if it is not possible to do so there.” When confronted with 
this letter appellant von der Heydt said that he was referring 
to a slip of paper on which he had made a note of the trans- 
action and not to a book (App. 529-533). He finally identified 
Defendants’ Exhibit 35A (App. 882) as the slip of paper. This 
document admittedly had nothing to do with a debit to an 
account of von Stohrer, but was an agreement to reimburse von 
Stohrer for the payment of a debt to von der Heydt’s Bank. 

6g. Thyssen Bank.—Except for the approximately 40 photo- 
stats of payment orders made available to appellees (App. 
331), appellants produced no documents relating to financial 
transactions with the Thyssen Bank. Despite the fact that 
von der Heydt maintained at least three separate accounts in 
the Union Bank of Switzerland through which such transac- 
tions were effected (App. 495) and that he had to account to 
the Thyssen Bank (App. 500; Def. Ex. 21A, App. 874), he 
could explain the absence of documents relating to such trans- 
actions only by stating that they must be among those taken 
from him by Swiss officials (App. 500). 

As previously noted, despite his thoroughness in keeping 
his files for many years, he stated that he had no idea what 
documents were in the hands of the Swiss officials (App. 397- 
398). If documents were taken from his files, it was in con- 
nection with a criminal proceeding which resulted in von der 
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Heydt’s acquittal (App. 398-399). Von der Heydt, however, 
made no attempt to recover any seized documents until after 
appellees had moved to dismiss (App. 214, 319, 580). Some 
documents produced by von der Heydt, bore stamped ‘initials 
indicating they had been examined by the Swiss police or 
Swiss Compensation Office, but had been returned to his files 
(App. 501; Def. Ex. 22A, App. 874). Appellants introduced 
no evidence to explain why some of the seized documents were 
returned and others were not, nor did they introduce any evi- 
dence to show that von der Heydt had ever asked for a list 
of the documents still retained by the Swiss authorities (Br. 
p. 42). 

7. Documents from Fides.—In his answers to apostles’ first 
interrogatories, concerning his ownership of property or invest- 
ments in designated enemy and enemy-occupied countries, ap- 
pellant von der Heydt responded in part by referring appellees 
to “declaration Fides” (App. 357, 358). No document bearing 
this title or answering this description was ever produced.” 
At the hearing before Judge Curran, appellants denied there 
was a “declaration Fides” (App. 406), then identified ap- 
pellant Ratio’s answers to interrogatories as “declaration 
Fides” (App. 543) and finally identified Defendants’ Exhibit 
46 (App. 896) as being “declaration Fides” (App. 683). The 
last document was indeed prepared by Fides, but an \exami- 
nation of it discloses that it is a statement confined solely to 
the property of appellants in the United States and not else- 
where. Appellants contended that Plaintiffs’ Exhibit 23 (App. 
841) was in fact “declaration Fides”. This document, how- 
ever, was prepared in 1956 by Fides for submission to appellees 
in the course of production and could not have been the docu- 
ment referred to by von der Heydt in September, 1955. | More- 
ever, it is only a statement of total sums and contains no 
statement or description of the investments involved. 3 





* Appellants assert (Br. p. 22) that the discovery order did not require 
production of this document. But the order expressly provided for pro- 
duction of all documents in the possession of Fides relating to appellants’ 
property in designated enemy or enemy-occupied countries (App. 122), and 
appellant von der Heydt had referred to this document as containing such 
information. 
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8. Documents From Union Bank of Switzerland—As has 
been stated, appellants produced only 18 pages of photostats 
obtained from the Union Bank and these related exclusively 
to an inactive account of von der Heydt in the Zurich office 
for the years 1943-1945, not to his accounts in Locarno (App. 
230). Appellants asserted that no other records of the Bank 
were available since the Bank kept no records for more than 
ten years (App. 283). They offered no explanation for the 
fact, however, that they were able to produce in 1956 records: 
of an inactive account for the years 1943-1945, but could not 
produce similar records for accounts in the Locarno branch. 


STATUTES INVOLVED 


Appellants have set forth, in an appendix to their brief, Sec- 
tion 9 (a) of the Trading with the Enemy Act, 50 U.S. C. App. 
sec. 9 (a) and Rules 26 (b), 33, 34, 37 (a) and (b), 41 (b) 
and 52 of the Rules of Civil Procedure. In addition, there are 
printed in the Appendix hereto, the provisions of Section 2 (a) 
and (b) of the Trading with the Enemy Act, 50 U.S. C. App. 
sec. 2 (a). and (b) and Rule 37 (d) of the Rules of Civil 
Procedure. 

SUMMARY OF ARGUMENT 


Appellees having demonstrated to the District Court that 
documents required by the discovery order had not been pro- 
duced, although shown to have been in existence at the time of 
such order, and that appellees’ interrogatory 23 had not been 
answered, the Court below properly ruled that the burden 
of going forward with evidence shifted to appellants at the 
hearing of appellees’ motion to dismiss. The proceedings 
below, however, did not turn upon any narrow questions of 
burden of proof. The extensive testimonial and documentary 
evidence introduced at the nine day hearing, and in affi- 
davits attached to the motion papers, abundantly supported 
the findings of the District Court that all documents required 
had not been produced, that appellants showed an unwilling- 
ness to make full disclosure of the facts concerning the docu- 
ments and that they had failed to answer appellees’ inter- 
rogatory. In the light of evidence that missing documents 
alleged to have been destroyed were maintained intact, that 
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documents had been removed, that appellants determined to 
to defeat appellees’ requests for production or to show appel- 
lees “something” in order to avoid the impression that they 
were hiding anything, and that appellants were unwilling to 
explain in any sufficient detail the absence of documents, the 
District Court properly resolved against appellants the issue 
of credibility presented and concluded that they were unwill- 
ing to comply with the discovery order in good faith. In view 
of the prolonged proceedings during which efforts were re- 
peatedly made to obtain full compliance by appellants! and in 
view of appellants’ assertions, contrary to the evidence, that 
all documents had been produced, the Court did not abuse 
its discretion in ordering dismissal of appellants’ complaint. 
Its ruling that appellees were not required to produce, at the 
hearing, memoranda prepared by one of appellees’ attorneys, 
Charig, which were immaterial to the issues pieseated, was 
entirely proper (Point I). 

No error was committed by the District Court in entering 
the discovery order underlying the dismissal proceedings. It 
was entered upon a sufficient showing that all of the docu- 
ments were in the possession, custody or control of appellants 
and were in existence, as demonstrated by undisputed evi- 
dence and admissions of appellants. It was also shown that 
the information contained therein was relevant and material 
to the issues presented, was not otherwise available ‘to ap- 
pellees and that good cause for a production order therefore 
existed. The order was not entered “automatically,” but 
upon a full showing of the necessary facts and after care- 
ful deliberation by the Court. Appellants many not now as- 
sert that the documents were not sufficiently described in the 
discovery order, such objection not having been made in the 
District Court. In any event, examination of the order and 
the relevant circumstances discloses that such description was 
entirely sufficient and, in many instances, precisely con- 
formed to the description which appellants supplied | (Fonts 
II). 

The District Court, in earlier orders, denied two rhotions 
made by appellants, one for the production of statements of 
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witnesses obtained by appellees’ attorneys, and the other to 
compel appellee Brownell to answer certain questions on 
deposition. The propriety of these orders becomes material 
only in the event that this Court determines the dismissal of 
appellants’ complaint was in error, since the denial of their 
motions furnished no legal excuse for appellants’ failure to 
comply with the discovery order entered on appellees’ motion. 
In any event, the orders of the District Court were correct in 
all respects. The statements of witnesses of which production 
was sought were obtained by attorneys for appellees and were 
thus work product of such attorneys. Since the witnesses 
were all available to appellants, and in some instances were 
made available by notices of deposition served by appellees, 
no good cause for such production was shown. The second 
motion was, primarily, an effort to obtain by indirection that 
which could not be obtained directly on the first motion, 
namely the oral disclosure of such statements of witnesses. 
It was thus an undisguised attempt to obtain the same work 
product and was properly denied. Nor were appellants en- 
titled to a complete inventory of appellees’ files, including a 
large number of memoranda exchanged among the various 
attorneys for appellees and containing their own mental im- 
pressions and conclusions. Since appellants could not have 
obtained an order for the production of such documents, the 
inventory of them was properly denied as futile and oppressive 
(Point ITT). 
ARGUMENT 


I. The order of dismissal was proper 
A. The burden of proof 


At the outset of the hearing on appellees’ motion to dismiss, 
Judge Curran ruled that “in view of the history of this case 
and in view of the various motions on file and the points and 
authorities in support of it and in opposition to the motion and 
the affidavits, and in view of the actions of the plaintiff in 
reference to the method of producing or not producing certain 
documents called for in view of Judge Tamm’s memorandum, 
I rule that the burden of going forward with the evidence on 
this motion is upon the plaintiff” (App. 379). 
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It is elementary that a party seeking to establish the affrma- 
tive of an issue has the burden of proof. United States v. 
Smith, 215 F. 2d 217 (C. A. 6); Acker v. Shulte, 74 F. Supp. 
683 (D. C. N. Y.); United Elect. Radio & Mach. Workers of 
America v. General Electric Co., 127 F. Supp. 934 (D.C: D.C.), 
aff'd in part, 97 U.S. App. D. C. 934, 231 F. 2d 259, cert. den., 
352 U. S. 872. In this case, appellees, through the affidavits 
filed in support of their motion (App. 214, 226, 320), had af- 
firmatively shown that documents at one time in von der 
Heydt’s possession had not been produced, that von der Heydt 
had failed to give specific, detailed and truthful answers to 
appellees’ interrogatory seeking an explanation as to which 
documents were lost or destroyed, and in what manner, and 
that von der Heydt had made reluctant and piecemeal produc- 
tion of documents following denials that such documents ex- 
isted. Appellees, therefore, through their affidavits, had sus- 
tained the burden and made a prima facie case in support of 
their motion. This is amply demonstrated by Judge Tamm’s 
memorandum opinion returning the motion to the Motions 
Commissioner for hearing, with testimony, in which he said: 

Records made available to the defendants for examina- 
tion indicate rather positively the existence of other 
records referring to transactions enumerated in the 
records made available. Both the pattern of plaintiff’s 
conduct and the nature of the documents furnished, 
as well as the nature of the documents not furnished 
and reported as no longer in existence, suggest the 
strong probability that the records were carefully re- 
viewed and classified as to their probable impact upon 
the plaintiff’s claim prior to being made available to 
the defendants. The breaks in the chronology of 
records and correspondence made available, as well as 
the entire pattern of the conduct of the plaintiffs’ em- 
ployees and representatives, raise a substantial! doubt 
in my mind as to the weight to be given to plaintiffs’ 
affidavits denying in general terms the possession or 
control of other documents (App. 352-353). | 


It is equally elementary that once the party having the 
burden of proof has sustained it by making out a prima facie 
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case, the adverse party has the burden of going forward and 
introducing evidence in rebuttal. Cowen Co. v. Hauck Mfg. 
Co., 249 F. 285 (C. A. 2); Delaware Coach Co. v. Savage, 81 
F. Supp. 293 (D. C. Del.). The ruling of the Court below, 
that the burden of going forward with the evidence to rebut 
appellees’ prima facie case was on appellants, was in accord- 
ance with well established principles, and was supported by 
the evidence thus far introduced. 


B. The evidence abundantly supports the findings of the District Court 


At the hearing before Judge Curran, appellants called as 
witnesses Mr. von der Heydt, Miss Hofstetter, his secre- 
tary, and Professor Russel, who was one of the liquidators of 
von der Heydt’s Bank and a tax adviser to von der Heydt for 
many years (App. 386-387). As in the affidavits filed by ap- 
pellants in the prior proceedings concerning the discovery or- 
der, these witnesses, on direct examination, again made 
blanket and general assertions that all of the documents cov- 
ered by the order and in existence had been produced (App. 
394, 398, 402-403, 566-567, 606-608). 

These assertions immediately posed, in addition to the issue 
as to existence of documents, the issue of the credibility of 
the individuals making such assertions. Inherent in Judge 
Curran’s decision that appellants showed an unwillingness to 
comply in good faith with the discovery order was the deter- 
mination that their protestations to the contrary were un- 
worthy of belief. Under Rule 52, such a determination is 
entitled to considerable weight in an appellate court. More- 
over, it can easily be demonstrated, upon the evidence ad- 
duced, including particularly the numerous instances in which 
the testimony of appellants’ witnesses was contradicted by 
their own documents (see pp. 10-12, supra), that the District 
Judge could not properly have reached any other conclusion. 

Cross-examination of the witnesses von der Heydt and Rus- 
sel and documentary evidence introduced by appellees proved 
that documents which they said were destroyed were in fact 
kept intact (App. 265-273, 411-412; Def. Exs. 1A-3A, App. 
848-850), that they had removed documents (Def. Ex. 174A, 
App. 865-866; Pl. Ex. 2, App. 820), that they had determined 
to show appellees “something” to avoid the impression that 
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they were hiding anything (App. 428-429; Def. Exs. 7, 18A, 
App. 853, 867) that documents were made available to appel- 
lees only after devious techniques were explored to avoid their 
production (App. 386-394, 421, 439, 445, 455, 618-621, 627- 
628; Def. Exs. 4A~19A, 39, 40, 42, App. 851-869, 884, 886, 892) 
and only after appellees had moved to dismiss for failure to 
comply with the discovery order (App. 229-232). As to the 
witness Hofstetter, although her testimony seemed sincere and 
truthful, she obviously had been in a position to observe only 
a@ small part of von der Heydt’s actions relative to the dis- 
covery order (App. 578-581, 587-588). 

By contrast, the testimony of appellees’ witness Charig 
(App. 715 et seq.), an attorney in the Department of Justice, 
was straightforward and factual, was directly corroborated by 
the contemporaneous documents (Def. Exs. 50-51, 55-64, App. 
919-920, 927-941) and proved conclusively that in Holland 
some documents which existed in 1955 were not produced ( App. 
717-718, 728, 730-732, 739-740, 742-743) and that others had 
been produced only after denials that they existed (App. 729, 
730-732, 736-740; Def. Exs. 43, 52, App. 893, 923). Appel- 
lants were unable to impeach his testimony in any material 
respect. 

Judge Curran’s findings of fact contained in his oral baling 
may be summarized as follows: 1) all documents which were 
called for by the Court’s order were not produced; 2) appel- 
lants did not satisfactorily show that such documents do not 
now exist; 3) the pattern of conduct of von der Heydt and 
his representatives clearly showed an unwillingness on) their 
part to make full disclosure of the facts concerning the missing 
documents; 4) von der Heydt failed to make a detailed and 
sufficient answer to appellees’ interrogatory No. 23 (App. 817, 
818).% 

* Appellants complain that the District Court did not make ii find- 
ings. The necessary findings, however, are contained in the ruling: of the 
Court at the conclusion of the hearing. As Judge Curran aptly ‘stated, 
“If that isn’t a finding, I don’t know what a finding is.” (App, 818). 
Under Rule 52 findings are not required on a motion, and in any event, it 
is sufficient if the findings appear in the decision filed. Further,'in So- 
ciete Internationale, etc. v. Brownell, 96 U. S. App. D. C. 232, 225 F. 2d 532, 
cert. den., 350 U. S. 937, this Court, in a case similarly involving dismissal 


for nonproduction of documents, expressly approved the form of the find- 
ings contained in the opinion of Chief Judge Laws. 
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The evidence introduced during the hearing of this motion 
before Judge Curran amply supports these findings; they are 
not clearly erroneous, and therefore, in accordance with settled 
law, should not be disturbed. McGranery v. Vort, 91 U.S. 
App. D. C. 262, 199 F. 2d 782, cert. den., 345 U. S. 911; Elm 
Corporation v. E. M. Rosenthal Jewelry Co., 82 App. D. C. 
196, 161 F. 2d 902; United States v. Ingalls, 72 App. D. C. 
383, 386, 114 F. 2d 839, 842. 

As to the finding that all documents which were called for 
by the Court’s order were not produced, appellees itemized in 
the affidavits in support of their motion each and every docu- 
ment which, from an examination of other documents pro- 
duced or from answers to interrogatories, was shown to be 
missing (App. 214, 226, 320). It is not necessary to discuss 
this evidence in detail because appellants have never denied 
that the documents listed as missing by appellees were not 
produced and the Court so found (App. 817). 

Appellants attack (Br. p. 36) the finding that appellants did 
not satisfactorily show that such missing documents do not 
now exist. They claim that no burden of going forward with 
evidence should have been imposed on them and that the 
finding is not supported by the evidence. Under these cir- 
cumstances, we shall briefly discuss the legal propriety of 
such finding before reviewing the abundant evidence which 
supports it. 

Since it was never disputed that the missing documents did 
at one time exist, the burden properly was shifted to appel- 
lants to show the nonexistence of the documents during the 
pendency of this action (See Part A of this Point, pp. 28-30, 
supra). Especially applicable here is the well settled rule 
that where facts are peculiarly within the knowledge of one 
party, the burden is on that party to come forward with such 
facts. Selma, Rome & Dalton Railroad Co. v. U. S., 139 U.S. 
560, 567, 568; United States v. Denver & Rio Grande Rail- 
road Co., 191 U.S. 84, 92; Mammoth Oil Co. v. United States, 
275 U.S. 13, 51, 52; Rossi v. United States, 289 U. S. 389; 
Tendler v. Jaffe, 92 U.S. App. D. C. 2, 203 F. 2d 14, 18, 19; 
Fleming v. Harrison, 162 F. 2d 789 (C. A. 8); Sternberg 
Dredging Co. v. Moran Towing & Transportation Co., Inc., 
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196 F. 2d 1002 (C. A. 2); As Learned Hand, J., succinetly put 
it in Sternberg Dredging Co. v. Moran Towing: & Transporta- 
tion Co., Inc., supra, at page 1006: | | 


It is often a controlling factor in deciding where to 
throw the burden of producing evidence—and obviously 
it ought to be—that the proper party to charge i is he 
who alone could discover the truth. | 


And as this Court further pointed out in Tendler v. Jaffe, 
supra, at 203 F.2d 19, there is a corollary rule that | 


* * * the omission by a party to produce relevant and 
important evidence of which he has knowledge, and 
which is peculiarly within his control, raises the pre- 
sumption that if produced the evidence would be un- 
favorable to his cause. Kirby v. Tallmade, 1896, 160 
U. S. 379, 383, 16 S. Ct. 349, 40 L. Ed. 463; Fidelity & 
Deposit Co. of Maryland v. Helvering, 1940, 72 App. 
D. C. 120, 126, 112 F. 2d 205, 211. Such presumption 
aids the case of an opposite party having the burden of 
proof. See, also, Interstate Circuit v. United States, 
1939, 306 U. S. 208, 226, 59 S. Ct. 467, 83 L. Ed. 610, 
and Foust v. Munson S. S. Lines, 1936, 299 U.S. 77, 86, 
5758. Ct. 90, 81 L. Ed. 49. 


The Court below, therefore, had ample authority to require 
appellants to come forward with evidence that the missing 
documents did not exist. 

The finding that appellants did not satisfactorily show that 
such missing documents do not now exist is overwelmingly 
supported by the evidence adduced in form of affidavits filed 
by appellees in support of the motion and by documents and 
testimony during the hearing before Judge Curran. As to the 
documents missing from the files of the Dutch companies, von 
der Heydt stated in his testimony (App. 409-410) and in 


“ Duell v. Duell, 85 App. D. C. 78, 178 F. 2d 683, cited by appellants (Br. 
36) is not authority for a contrary conclusion, because there was no evi- 
dence in that case other than that the documents required to be produced 
were not in Duell’s possession, custody or control. Likewise in Societe 
Internationale etc. v. McGranery, 111 F. Supp. 485 (D. C. D. C.), as appel- 
lants point out (Br. 38), the existence of the documents covered by the 
production order was conceded. 
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answer to appellees’ interrogatories (App. 209) that they were 
lost when the building in which they were housed during the 
war was “blown up” by the Germans. His obvious intent was 
to mislead the Court into believing that a sudden catastrophe 
occurred which resulted in destruction of the documents before 
anyone could save them. On cross-examination, however, he 
was confronted with his own correspondence with Huyer, the 
local manager of the two companies, which proved conclusive- 
ly that von der Heydt had known for many years that all of 
the books, records and correspondence of the two companies 
for the period 1939-1945 were removed from the building well 
in advance of its destruction and preserved intact (App. 411- 
412; Def. Exs. 1A-3A, App. 848-850). With this explanation 
completely demolished, von der Heydt was unable to explain 
what happened to the missing documents (App. 411-415). 
We do know, however, that when Mr. Charig first visited the 
home of Mrs. Huyer, where the documents of the two Dutch 
companies were stored, she and her son both said that the 
records of those companies for the period of World War II 
were complete and intact (App. 69-73, 717-718). 

Appellees’ evidence further showed that soon after Mr. 
Charig’s initial visit to Mrs. Huyer’s home, von der Heydt’s 
friend and tax adviser, Russel, with von der Heydt’s approval, 
took many of the documents to his office (App. 431, 626-629, 
719; Def. Ex. 47A, App. 915). While such documents were in 
his custody, he wrote von der Heydt to the effect that he had re- 
moved some of the correspondence because “ill thinking per- 
sons [obviously appellees] might use it abusively” (Def. Ex. 
17A, App. 865, 866; App. 649) and wrote Charig that some 
of the documents were lost (Def. Ex. 47A, App. 915). In 
the light of the fact that von der Heydt in his correspondence 
with Russel evinced particular concern that the payment 
orders carried out by von der Heydt’s Bank on behalf of the 
Thyssen Bank up to May 1940 might be prejudicial to von der 
Heydt (Def. Ex. 7, App. 853), if their true nature were fully 
revealed, it is most significant that the documents missing 
from the files of the Dutch companies covered that very period. 

It is also significant, in this connection, that Russel first 
refused to produce any documents (App. 657, 723-725), that 
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_ he produced some only after the first motion for dismissal was: 
filed (App. 657-658, 726), that he repeatedly denied the exist- 
ence of others (App. 164, 171, 729, 734; Def. Exs. 43, 52, App. 
893, 928) and then on two occasions more documents were: 
found (App. 660-664, 730-732, 737), some of which had been 
in his possession for months (App. 664, 737-738; Def. Ex. 45A, 
App. 896). We cannot overlook, in addition, Russel’s several 
proposals to defeat production (Def. Exs. 4A~19A, 39, 40, 42, 
App. 851-869, 884, 886, 892) and his protestations that the 
situation was “hopeless” (Def. Ex. 40A, App. 888) and that 
the “case must go wrong” (Def. Ex. 39A, App. 885). He 
went so far as to suggest that if some of appellants’ records in 
Switzerland were to be destroyed, they could not be produced 
(zbid.). It is evident, in view of the many instances in which 
statements of von der Heydt and Russel with regard to the 
existence of documents were shown to be untrue, that their: 
bold assertions that everything in existence during the pend- 
ency of this litigation has been produced are not entitled to. 
belief. 

Von der Heydt’s excuse for not producing the documents 
missing from his personal files in Switzerland was first, that 
he threw away letters which had been answered and docu-. 
ments which were no longer of importance to him (App. 314, 
515, 519), or, second, that the Swiss authorities had confiscated 
them and not returned them (App. 499-504, 513). The evi- 
dence, however, showed that von der Heydt had methodically 
kept his records intact and did not throw away letters when he 
answered them (App. 512-528). Thus, the missing letters 
identified by slips of paper (Def. Exs. 24-26, 28, 30, 33A,; App. 
875, 876, 877, 880) had been contained in large folders of cor- 
respondence in which each letter was answered (App.' 512— 
522). It was further established that many of the docu- 
ments once examined by the Swiss authorities were in his files 
(App. 500-501, 559; Def. Ex. 22A, App. 874). Von der Heydt 
consistently failed, however, to furnish any information as to 
which documents, if any, were retained by the Swiss authori- 
ties (App. 398-399) and which documents, if any, had been 
removed from his files and lost or destroyed (App. 125, 208, 
365-366, 549-550). Yet, following the usual pattern, the 
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documents which pertained to the transactions which von der . 
Heydt carried out after May 1940 on behalf of the Thyssen 
Bank and through the Union Bank of Switzerland were those 
that were missing (App. 323-324). 

The facts concerning appellants’ pattern of conduct in regard 
to the discovery order singularly impressed both Judge Tamm 
and Judge Curran, as shown by their opinions (App. 352, 817). 
At the very outset appellants made no effort to comply with 
the discovery order until after Judge Tamm had granted appel- 
lees’ first motion to dismiss (App. 143-149). Then, after ap- 
pellants had represented to the District Court on April 20, 1956 
that “most, if not all,” of the documents required under the 
order had arrived in the United States and would be produced, 
and that this constituted “substantial compliance” with the 
order (App. 375-376), it was discovered, on inspection, that 
virtually none of them related to the years 1939-1945 specified 
in the order and that two folders were empty (App. 232-235, 
252-254). Appellants’ incredible explanation was that neither 
von der Heydt nor his counsel had bothered to look at the docu- 
ments to see whether or not they were the ones called for by the 
order (App. 483-491, 564-565, 584-585). 

After appellees had informed appellants that the documents 
thus produced were by no means even a small part of the docu- 
ments required (App. 252-254), appellants came forward with 
another set of folders, bearing substantially the same titles and 
containing some documents for the proper years (App. 236— 
238, 485-491). The explanation of von der Heydt and his 
secretary, Miss Hofstetter, was that this second batch of docu- 
ments had been mislaid in the library of von der Heydt’s own 
cottage (App. 487-488, 564-566). The files in that cottage 
were kept only by von der Heydt himself; his secretaries did 
not maintain or work with them and only had access to them 
when requested by von der Heydt (App. 577-578). The clear 
implication from these facts is that von der Heydt first put 
these documents aside in his library until after he learned that 
the production of the first set of files had not achieved the de- 
sired result, namely to convince appellees (and the Court) that 
they constituted full compliance with the discovery order. 











37 


The same pattern of conduct was followed by Russel in deal- 
ing with the documents of the two Dutch companies. Appar- 
ently fearing that Mrs. Huyer might give Mr. Charig full 
access to those files before any documents prejudicial to von 
der Heydt could be removed, Professor Russel, with von der 
Heydt’s consent, appointed himself custodian over them (App. 
431, 626-627, 719; Def. Exs. 5A, 18A, 47A, App. 852, 867; 915). 
Some of them he took to his own office for tax purposes (App. 
669-670). Again piecemeal tactics of production were used. 
At first Russel said that the documents in his office were all that 
were in existence (App. 729; Def. Ex. 43, App. 893). Then, 
when Mr. Charig’s investigation showed that they were not, 
he allowed Mr. Charig to go through the six filing cabinets and 
a cupboard in Mrs. Huyer’s home, where in less than two hours 
Charig found numerous other documents covered by the ‘order 
(App. 730-731; Def. Ex. 51, App. 920-921). Again, when 
Charig’s examination showed that documents were still miss- 
ing, Russel brought to Munich two suitcases full of additional 
documents (App. 737). After each phase of this piecemeal 
delivery of documents, Russel and Mrs. Huyer had stoutly 
maintained that there were no further documents covered by 
the order (App. 164, 171, 729, 734; Def. Exs. 43, 52, App. 893, 
923).* Yet each time more documents were forthcoming. The 
record, therefore, contains ample evidence to support the 
Court’s finding that the pattern of conduct of von der Heydt 
and his representatives clearly showed an unwillingness to 
make full disclosure of the facts concerning the missing docu- 
ments. 

The discovery. order required appellant von der Heydt to 
answer that portion of Appellees’ interrogatory 23 which asked 
“If any of the documents are no longer in plaintiff Eduard von 
der Heydt’s possession, custody, or control because of loss or 
destruction, state when and how such loss or destruction oc- 
curred” (App. 123-124). Judge Curran found that von der 
Heydt’s answers to this interrogatory were “too vague and in- 
sufficient since the answers furnish no details as to any specific 





* In fact, Russel strongly protested that Judge Tamm could not expect 
him to do the impossible and produce documents which did not exist _ 
Ex. 52, App. 923-924). 
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documents” (App. 817,818). In his first answer, von der Heydt 
failed to respond to that portion of interrogatory 23 seeking the 
information here in question (App. 358). Von der Heydt’s 
second answer to the interrogatory was completely inadequate. 
‘He stated that any documents no longer in his possession had 
been destroyed and that some of his Dutch records were de- 
stroyed when his house was blown up by the Germans (App. 
208-209). The latter portion of this answer, as has been 
shown, was completely untrue (Def. Exs. 1A-3A, App. 848- 
850).. The third answer states his Dutch documents are in the 
possession of Russel and Mrs. Huyer, unless they were de- 
stroyed, that others might be in the possession of Fides or the 
various banks, and, for the first time, that the Swiss authorities 
may be holding some documents, although he did not know 
(App. 365-366). Von der Heydt, however, never bothered to 
obtain a list of such documents, if any (Appellants’ Br. p. 42). 
This certainly gives rise to the inference that if such list were 
produced, it would show that thé. documents are not in the cus- 
tody of the Swiss authorities at all. 

The importance of these answers may not be minimized. 
Numerous documents were missing and appellants insisted 
that they had produced all documents in their possession. 
When asked, in effect, by interrogatory 23 to state what had 
happened to the remaining documents, they furnished only 
vague and insufficient answers. This interrogatory was the 
key to the entire problem. Thus, it ill behooves appellants 
to complain (Br. pp. 42-43) that the Court did not “find or 
even indicate to what paper or papers the inquiry was di- 
rected.” Appellees repeatedly itemized, in letters to appel- 
lants’ counsel (App. 250-258, 259-262) and in their various 
affidavits (App. 219-220, 239-248, 322-324), the documents 
which appellees’ investigation showed to be missing. The in- 
terrogatory was obviously designed to find out the circum- 
stances concerning the missing documents, if, in fact, they 
were missing. The crux of the matter is that appellant von 
der Heydt refused to set forth the circumstances. 

In view of the foregoing, it is clear that the evidence abun- 
dantly supported the several findings made by Judge Curran. 
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C. The Court properly exercised its discretion in dismissing the complaint 


Since it has been shown that there was abundant evidence 
to support the findings of the Court below, the only question 
remaining is whether dismissal of the complaint was an abuse 
of discretion by the District Court. Dismissal of the com- 
plaint is authorized under Rules 37 and 41 for failure to pro- 
duce documents, Societe Internationale etc. v. Brownell, 96 
U.S. App. D. C. 232, 225 F. 2d 532, cert. den., 350 U. S. 937, 
and for failure to answer interrogatories, Brookdale Mull, Inc. 
v. Rowley, 218 F. 2d 728 (C. A. 6). The imposition of such 
a sanction by the trial court is a matter of discretion and 
should not be reversed unless abused. As this Court, referring 
to the District Court’s order, stated in Societe I. flernacanias 
supra, at 225 F. 2d 542: 


Since dismissal was within its powers, we should not 
without strong reasons disapprove the manner in which 
it exercised control over litigation of which it bears the 
heaviest burden. Years have been consumed in prelimi- 
naries and in efforts to obtain full discovery as ordered. 
The District Court has become thoroughly acquainted 
with the factors which led to its decision. We cannot 
say it has abused its discretion or acted unjustly, or that 
its failure to adopt some other possible course ala 
tutes reversible error. 


The same reasoning must be followed in the case at bar and 
the same conclusion should be reached. The decision of the 
Court below was made on the basis of a nine day hearing in 
which all of the facts pertaining to appellants’ actions in re- 
gard to the discovery order were laid before it. In that re- 
spect, this case is strikingly similar to Societe Internationale, 
supra, where the facts relating to discovery had been fully 
brought out in hearings before a Special Master. Similar too 
is the fact that the dismissal order herein followed repeated 
and extended efforts by the Court and by appellees to opisin 
full compliance with the order. 

After the hearing of the first motion to dismiss, when appel- 
lants represented that they would comply, Judge Tamm with- 
held signature of the dismissal order for several weeks (App. 
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closed papers would defeat Chemie, or the proposition 
that Chemie’s claim can be defeated without them: 
Where, as here, adequate basis underlies the District 
Court’s findings of relevancy and materiality, and of 
possession, custody or control, except for the Swiss Fed- 
eral Attorney’s order, so that the indicated relationship 
between Chemie and H. Sturzenegger & Cie. leads rea- 
sonably to the conclusion that the records are important 
in resolving the issue of Chemie’s enemy taint, due proc- 
ess of law is not violated by requiring their production 
as a condition to trial. In other words, it is not funda- 
mentally unfair or arbitrary to require Chemie to com- 
ply with an order that is designed, in accepted legal 
fashion, to elicit the truth or, failing compliance, to dis- 
miss its action, when the requirement is shown to have 
@ very real relationship to the means of arriving at the 
truth of the substantive issues in the litigation. 


Appellees do not separately assign as error the inclusion of 
the two corporate appellants in the dismissal order, and ob- 
viously such inclusion was not an abuse of the Court’s discre- 
tion to do so. They are wholly owned and controlled by von 
der Heydt and served merely as holding companies for some of 
his investments, including a major portion of the property here 
involved (App. 18, 381). It would have been absurd to have 
dismissed the complaint only as to appellant von der Heydt, 
leaving him free to pursue the lawsuit and recover a large share 
of the vested property through his alter egos, the corporate 
appellants which held the legal title. 


D. The Court’s ruling as to the Charig memoranda was correct 


Appellees, during the course of the hearing on their motion 
to dismiss, delivered to appellants the complete texts of all Mr. 
Charig’s memoranda insofar as they reported everything which 
took place in his conversations with Russel (App. 777-778, 
807).2* Appellants, in addition, demanded at the close of the 
hearing that all of Mr. Charig’s memoranda relating to his 


*The one report as to such conversations with Russel which appellants 
point to as not produced (Br. p. 43) was not made in writing but by tele- 
phone (App. 160). 
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investigation of the books and records of von der Heydt’s Bank, 
Internationale Kunstvereeniging and von der Heydt be pro- 
duced by appellees (App. 816). No reasons for such request 
were stated by appellants’ counsel. The Court declined to or- 
der their production (App. 817) and appellants contend this 
ruling was erroneous (Br. p. 43). 

Since Mr. Charig, who is a Justice Department attorney 
(App. 687), prepared these memoranda in the course of his 
investigation of the facts of this case, they are the work product 
of an attorney, and therefore good cause for their production 
must be shown. Hickman v. Taylor, 329 U.S.495. Appellees, 
however, gave no reasons to the Court for their request that 
they be produced. As this Court stated in Martin v. Capital 
Transit Co., 83 U.S. App. D. C. 239, 170 F. 2d 811, at p! 814: 


It is apparently concluded that the court ought to have 
inferred that the purpose of the motion to produce was 
that of using the report as a foundation for cross- 
examination or impeachment. But it was not the duty 
of the District Court to search out a “good cause” for 
the production of the report. It was the duty of the ap- 
pellant explicitly to show in his motion or by a support- 
ing affidavit the need of the report for the pups of 
the trial. 


The request by appellees that these memoranda be eenttused 
was, therefore, correctly denied, since no reason for aaah re- 
quest was given to the Court. 

Appellants, however, now say in their brief (pp. 43-44) , that 
they were entitled to have such memoranda produced for 
“purposes of impeachment” and “for the purpose of deter- 
mining the extent of the production and the significance and 
materiality of the missing Dutch documents.” It is evident, 
upon analysis, that the second reason given is the same as the 
first, since Charig testified fully both on direct and cross- 
examination as to what documents were produced by appel- 
lants in Holland, what documents were missing, and the sig- 
nificance of the missing documents. But even if impeachment 
had been stated to the Court as constituting good cause for 
production of the Charig memoranda, the Court would have. 
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been correct in denying the request, for impeachment does not 
constitute good cause for production. Safeway Stores, Inc. Vv. 
Reynolds, 85 U. S. App. D. C. 194, 176 F. 2d 476; Burns v. 
Mulder, 24 F. R. S. 34.411, Case 1 (E. D. Pa.) ; Raudenbush v. 
Reading Co., 9 F. R. D. 670, 671 (E. D. Pa.); Burns v. Phila- 
delphia Transp. Co., 113 F. Supp. 48 (E. D. Pa.). 

Furthermore, appellants never contended, and do not now 
contend, that the missing documents were produced. They 
did not introduce any evidence to that effect or to show that 
Charig’s testimony concerning the documents was at variance 
with the facts. Since there was no issue between the parties 
as to which documents were produced and which ones were 
not, Charig’s memoranda were irrelevant and immaterial. The 
Court’s ruling was, therefore, entirely correct.” 

There was no error in the Court’s ruling therefore, and, on 
the basis of the abundant evidence before it as to the existence 
of missing documents and the actions of appellants with re- 
spect thereto as well as the conduct of appellants during the 
discovery proceedings, the District Court was amply justified 
in concluding that appellants had demonstrated an unwilling- 


ness to comply with the discovery order in good faith. Its 
order of dismissal was well within the bounds of reasonable dis- 
cretion and should not be disturbed. 


Il. The order for production of documents was properly 
entered 


Appellants contend that Judge Tamm’s order requiring the 
production of various documents was improvidently entered, 
assigning a variety of reasons, viz. that there had been no 
showing of possession, custody or control, or of the existence of 
the documents, or of good cause, that it was granted “auto- 
matically” and that it was a “blanket order” (Br. pp. 30-34). 
These will be discussed seriatim below. 


* Jencks v. U. 8., 358 U. S. 657, 1 L. ed. 2d 1103, a criminal case, has no 
application here. The court pointed out at 1 L. ed. 2d 1113, that different 
considerations and, therefore, different rules govern the resolution of simi- 
lar problems in civil cases, such as the instant action. Appellants’ asser- 
tion (Br. pp. 28, 29) that this action to recover vested property is akin toa 
criminal proceeding is sheer invention. 
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A. Possession, custody or control 


The first three items of the order (App. 120) relate ex- 
clusively to. documents of the von der Heydt’s Bank, N. V. 
and Internationale Kunstvereeniging, N. V., the Dutch corpo- 
rations of which appellant von der Heydt was not only the sole 
stockholder, but the chairman of the board of directors’ and 
the manager as well (App. 613-614). Notwithstanding these 
facts, however, appellants did not see fit to list any of these 
documents as being within their possession, custody and con- 
trol in answer to appellees’ interrogatories.* The existence of 
these documents was established by an affidavit of Mr. Charig, 
an attorney for appellees, filed with the motion papers, which 
proved conclusively that all of the books of account and 
records of these Dutch corporations for the years 1939 through 
1945 were in the possession of Mrs. Huyer, an employee of 
von der Heydt, and that the records for those years, by Mrs. 
Huyer’s own admission, were complete (App. 69-73). After 
inquiries as to the existence of these documents were made by 
Mr. Charig, some of them were transferred to the office of 
Professor Russel, 2 Dutch lawyer who was retained or em- 
ployed by appellant von der Heydt as a tax consultant (App. 
387, 431, 626-629, 719; Def. Ex. 47A, App. 915). But books 
and records in the possesesion of a party’s agent or employee 
are certainly in the possession, custody or control of the party 
within the meaning of Rule 34. The custody by Professor 
Russel at a later stage of this action does not alter this situa- 
tion, since possession by an attorney is deemed possession by 
the party. Hickman v. Taylor, 329 U.S. 495, 504. In addi- 
tion, the control by appellant von der Heydt of these books 
and papers is clearly demonstrated by the fact that when Mr. 
Charig requested Mrs. Huyer to grant permission for him to 
examine these records, he was told that this could not be done 
without appellant von der Heydt’s consent (App. 72, 77). 
Control was thus clearly established. 


*It is, of course, wesil insti’ Wich @.tiecks' Go an axtieortar’ tar peratnest 
to produce the books and records of its subsidiary. Societe Internationale 
v. Clark, 9 F. RB. D. 263 (D. C. D.C.) This is true @ fortiori where the 
party is not only the stockholder, but the chairman of the board of directors 
and manager, and the books and records are in the custody of his own 
employee (App. 416). 
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Item 4 of Judge Tamm’s order for production covered docu- 
ments in the possession of the Niederrheinische Bank of Ger- 
many relating to appellant von der Heydt and the Dutch cor- 
porations just mentioned (App. 121). As pointed out in appel- 
Iant’s motion papers below (App. 59-60), these documents 
were in the custody of an official of that Bank at the time his 
deposition was taken by appellees and the Bank was willing 
to produce and permit appellees to inspect such documents 
provided only that Mr. von der Heydt or his attorney con- 
sented thereto. Since the production of these documents de- 
pended only upon appellant von der Heydt’s consent (which 
was refused) (App. 60), they were clearly within his control 
under Rule 34. 

With respect to the documents covered by Items 5 and 6 of 
Judge Tamm’s order, which were documents from appellant 
von der Heydt’s personal files (App. 62, 64, 121-122), there 
can be no question that these documents were within appel- 
lant’s possession, custody or control. Indeed, this was con- 
ceded in the District Court. 

Items 7 and 8 of the order were concerned with Fides Union 
Fiduciaire and the Union Bank of Switzerland (App. 122-123). 
Fides was a company engaged in the management of invest- 
ments of the corporate appellants which were holding com- 
panies wholly owned by appellant von der Heydt (App. 18, 65- 
66, 381-382, 405). It was thus a managing agent for the cor- 
porate appellants and, indeed, for appellant von der Heydt as 
well. The Union Bank of Switzerland was an independent 
Swiss bank in which von der Heydt maintained various ac- 
counts (App. 493-495). Appellant von der Heydt himself 
referred appellees to documents in the possession of these com- 
panies, when answering appellees’ interrogatories (App. 357— 
358). 

A party may be required to produce records of a bank in 
which his account is kept. Paramount Film Distributing Corp. 
v. Ram, 91 F. Supp. 778 (E. D.S. C.).” This is a specific ap- 
plication of the general rule that a party who may obtain docu- 

*” Swiss law does not alter this rule since it was demonstrated to the Dis- 


trict Court that Swiss bank records may be obtained by the depositor, just 
as. in the United States (App. 105-106). 





47 


ments upon his own request has control over such documents 
and may be ordered to produce them. Nola Electric Corp. v. 
Reilly, 11 F. R. D. 103 (S. D. N. Y.) ; Rosenthal v. Compagnie 
Generale Transatlantique, 18 F. R. S. 8a. 474, Case 1 (S. D. 
N. Y.); Reeves v. Pennsylvania R. Co., 80 F. Supp. 107 (D. 
Del.); Tollefsen v. Phillips, 20 F. R. S. 34.42, Case 2 (D. 
Mass.) ; Schwartz v. Travelers Ins. Co., 20 F. R. 8. 34.42, Case 4 
(S.D. N.Y.). 

The same reasoning is, of course, applicable to the ee 
in the possession of the Niederrheinsche Bank. With respect 
to that bank, not only were such records generally obtainable 
by the depositor, but the bank official having custody thereof 
specifically stated he would produce them if appellant von der 
Heydt or his attorney would consent (App. 59-60). These 
records were then placed directly under appellant von der 
Heydt’s control. As to Fides, there is also an additional ground, 
for Fides was acting as managing agent of appellants in han- 
dling their various investments. As such, its records, relating 
to appellants’ own investments, were clearly within appellants’ 
control. 

For all the documents covered in Judge Tamm’s order, there- 
fore, possession, custody or control was clearly established. 


B. The existence of the documents 


The existence of the documents of the Dutch corporations 
described in the first three items of Judge Tamm’s order was 
abundantly established by the affidavit of Gerard F. Charig, 
previously referred to, which disclosed that, upon a visit to the 
home of Mrs. Huyer, an employee of appellant von der Heydt, 
he was informed by Mrs. Huyer and her son that all the books, 
records and correspondence of the two Dutch corporations for 
the years 1939 through 1945 were, in fact, being maintained 
intact in the office in Mrs. Huyer’s home (App. 69-73). ‘The 
existence of these records, therefore, was established through 
the admissions of appellant von der Heydt’s agents and em- 
ployees, namely Mrs. Huyer and her son. 

As to items 5 and 6 of Judge Tamm’s order, which called 
for the production of various file folders from appellant von 
der Heydt’s own personal files, there could never be any issue 
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as to their existence. The folders required to be produced 
under these items were the folders described by appellant von 
der Heydt himself in his answers to interrogatories as being in 
his possession (App. 355-358). The fact that they were not 
all produced or that some were produced without any docu- 
ments in them (App. 233) and then later additional folders. 
were forthcoming (App. 236), amply corroborates the asser- 
tions of the existence of these papers made by appellees in 
the affidavits submitted with their motion for production. 

Since the order of dismissal was not predicated upon any re- 
fusal of the Niederrheinische Bank, or the Union Bank, to 
produce the documents called for in Items 4 and 8 of the order, 
and since these banks have produced all documents allegedly 
in their possession, these items of the order need not be fur- 
ther considered under this heading. 

The remaining item, namely item 7, relates to documents of 
Fides. While it is true that Fides made available photostatic 
copies of several thousand documents, it never produced the 
document described by appellant von der Heydt as “declara- 
tion Fides” (App. 357-358). When asked in appellees’ in- 
terrogatories to disclose his investments in enemy or enemy- 
occupied countries, appellant von der Heydt responded in part 
by stating “see declaration Fides” (ibid.). The existence of 
“declaration Fides” was abundantly established by appellant 
von der Heydt’s own reference to it. 


C. Good cause 


Appellees were and are familiar with the decision of this 
Court in Martin v. Capital Transit Company, 83 U.S. App. 
D. C. 239, 170 F. 2d 811, cited by appellants, that the granting 
of a moticn under Rule 34 requires an exercise of judgment by 
the Court and a demonstration of need by the party seeking 
production. Such need, and consequently good cause, are 
shown, however, if the moving party must establish his case 
in whole or in part, through documents in the possession, cus- 
tody or control of the adverse party. Societe Internationale 
v. Clark, 9 F. R. D. 263 (D.C. D.C.). This requirement was 
abundantly satisfied in the circumstances presented to the 
Court below. 
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The evidence as to the remittances received from the Thys- 
sen Bank of Berlin and disbursed by appellant von der Heydt 
through accounts maintained in the Von der Heydt’s: Bank, 
N. V. and the Union Bank of Switzerland were matters pecul- 
iarly within appellants own knowledge and not otherwise 
available to appellees. Appellees have no subpoena power in 
Holland to compel the production for examination of records 
of Dutch corporations. In Switzerland, not only does such 
subpoena power not exist in favor of a foreign government, 
but Swiss law actually prohibits, under pain of criminal penal- 
ties, the disclosure of such information to a foreign government 
(App. 106, 107). Likewise, the United States Government, 
after the restoration of sovereignty to Western Germany, has 
had no subpoena power in the German Federal Republic and 
could not forcibly compel production of the records of the 
Niederrheinsche Bank in that country. The only manner, 
therefore, in which appellees could obtain production (after it 
had been refused by appellants) of the documents of the Dutch 
corporations, the Swiss banks, the German bank, or appellant 
von der Heydt’s own files, was by motion to compel such pro- 
duction under Rule 34. 

From the facts recited, it has become abundantly a that 
the main source of information for the evidence relating to 
payments handled for the Thyssen Bank allegedly on behalf 
of the German Intelligence Service were appellant von der 
Heydt’s own files relating to persons or corporations concerned 
in those transactions, the records of the Dutch corporations, 
and the records of the Union Bank of Switzerland. The Thys- 
sen Bank premises and records had been destroyed during the 
war (App. 630-631). Appellees noticed and took the deposi- 
tions of several former German officials who had some knowl- 
edge of appellant von der Heydt’s involvement in these trans- 
actions (App. 33-39). The testimony adduced, however, did 
not necessarily complete the picture. Similarly, on the issue 
of appellants’ doing business in enemy territories, the nature 
and amount of investments in such territories, as well as ap- 
pellants’ participation therein could only be determined by an 
examination of the records of the Dutch corporations, the 
Niederrheinische Bank, Fides (which handled many of such 
investments) and appellant von der Heydt’s personal files. 


| 
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There was thus ample evidence to indicate that the docu- 
ments sought might contain material evidence on the issues 
presented; that this evidence could be obtained from docu- 
ments in appellants’ possession, custody or control; and that 
this evidence was not otherwise available to appellees. Upon 
these facts, good cause was abundantly shown. 


D. Judge Tamm’s order was not granted “automatically” 


What has been said in the preceding sections of this point 
largely disposes of appellants’ contention (Br. p. 31) that the 
order for production of documents was granted “automati- 
cally” by Judge Tamm. There is not a single shred of evi- 
dence in Judge Tamm’s opinion to indicate that he did not 
exercise any independent judgment in granting the motion. 
The foregoing facts as to the existence of the documents, pos- 
session, custody or control, relevance, and good cause were all 
fully stated in the motion papers which he had before him. 
These facts demonstrate that there was ample ground for the 
exercise of the Court’s discretion and independent judgment in 
favor of granting the order. 

Appellants quote, out of context, statements from Judge 
Tamm’s opinion to the effect that appellees’ motion resulted 
from appellants’ refusal to acquiesce in discovery processes and 
that Judge Wilkin’s prior orders denying production sought by 
appellants became the law of the case (App. 115). The first 
statement was a purely factual one and was eminently correct. 
Appellants, through their attorneys, refused to make volun- 
tary production of any of the documents requested by ap- 
pellees because they had been refused discovery by Judge Wil- 
kin (App. 56, 60). They went so far as to state that they 
would not agree to any production of documents until they 
had seen “every scrap of paper’ in the Government’s files 
(App. 56). Statements such as these led to the filing of the 
motion for production. Judge Tamm was thus obviously cor- 
rect in stating that appellees’ motion resulted from appellants’ 
failure to acquiesce in discovery processes; this statement, 
however, hardly indicates that Judge Tamm did not exercise 
independent judgment in determining appellees’ motion as 
presented to him. 
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The statements by Judge Tamm that Judge Wilkins’ orders 
became the law of the case “and must govern all discovery pro- 
ceedings to which those orders relate” (App. 115) were also 
eminently correct. Judge Wilkin had denied appellants their 
request for the production of statements of witnesses obtained 
by the attorneys for the appellees (App. 47). There was 
pending before Judge Tamm not only a motion by appellees 
for production of documents, but a cross-motion by appellants 
for the production of the very same statements of witnesses 
as to which Judge Wilkin had declined to order production 
only a few months earlier (App. 19, 89-90). When Judge 
Tamm, therefore, said that Judge Wilkin’s orders were the law 
of the case as to proceedings to which they relate, he was 
obviously referring to appellants’ cross-motion, for he went 
on to state that a party could not be permitted to renew the 
same motion before various judges of the District ‘Court 
seriatim until he found a judge who was willing to grant him 
the relief sought. To infer from such statements that ' Judge 
Tamm did not exercise any independent judgment in passing 
upon appellees’ motion, which was before the Court for the first 
time, borders upon the absurd. | 


E. The order contained a sufficient description of the documesits 


| 

Appellants charge (Br. pp. 30, 31) that Judge Tamm’s order 
for production was a “blanket order.” In making this charge 
appellants ignore several salient facts. The first of these is 
that the objection now being made is an objection that was not 
made in the District Court. Neither in their papers in opposi- 
tion to appellees’ motion below, nor in their motion for reargu- 
ment, did appellants make any objection to the allegedly 
“blanket” nature of the relief sought. This being so, appel- 
lants cannot raise this objection for the first time in this Court. 
American Air Export & Import Co. v. O’Neill, 95 U.S. App. 
D. C. 274, 221 F. 2d 829, 831; Demelle v. Interstate Commerce 
Commission, 219 F. 2d 619 (C. A. 1); Hazeltine Research v. 
Avco Manufacturing Corp., 227 F. 2d 137 (C. A. 7), cert, den., 
350 U.S. 987. Appellees need not rest solely on this point, 


» The —e of Judge Wilkin’s orders is more fully discussed in Point 
Ii, infra. 








52 


however, since it can easily be shown-that under the circum- 


stances the order was entirely proper. 

As has been previously noted, appellees initially served inter- 
rogatories upon the appellants seeking to ascertain the existence 
and location of relevant documents in the possession, custody 
or control of appellants (App. 7, 13, 15). It was agreed be- 
tween the parties that such documents need not be listed indi- 
vidually, but could be described by the captions of the file 
folders in which they were contained (App. 371-373). 

With respect to the books and records of von der Heydt’s 
Bank N. V. and Internationale Kunstvereeniging N. V., the 
Dutch corporations hereinbefore referred to, and of which ap- 
pellant von der Heydt was sole stockholder, Chairman of the 
Board of Directors and manager, appellants did not see fit to 
include such books and records as documents in their posses- 
sion or control in answering appellees’ interrogatories. Appel- 
lees through one of their attorneys, Mr. Charig, discovered the 
existence of such books and records on the occasion of Mr. 
Charig’s visit at the home of Mrs. Huyer, previously described 
(App. 69-73). 

Appellees, however, were furnished with no listing of the indi- 
vidual books, or of the file folders. Since, however, one of the 
main issues in this case, as previously stated, revolved around 
the nature of remittances to von der Heydt’s Bank, N. V. from 
the August Thyssen Bank of Berlin in the years 1939 and 
1940, and the subsequent payments by von der Heydt’s Bank 
to persons in various countries on instructions of the Thyssen 
Bank, and since there was evidence in the record, as referred 
to in the motion papers (App. 53-54), that these payments 
were all allegedly made on behalf of the German Intelligence 
Service, it is manifest that these payments could be reflected 
in any of the various books of account or file folders and that 
appellees were entitled to inspect all. Significant also is the 
fact that in the District Court appellants not only did not object 
to the so-called blanket description of these documents, but 
relied instead upon the argument that these documents be- 
longed to the two Dutch corporations and were not within ap- 
pellants’ possession, custody or control (App. 84-85). 
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Item 4 of Judge Tamm’s order covered documents. in the 
possession of the Niederrheinsche Bank of Germany relating 
to appellant von der Heydt and the two Dutch corporations 
just mentioned. As previously noted, these documents: were 
in the custody of an official of that bank at the time of the 
taking of his deposition and the bank was willing to produce 
them if Mr. von der Heydt or his attorney would consent 
(App. 59-60). Appellees, not having been furnished with any 
listing of these documents, as a result of the refusal of ap- 
pellant von der Heydt’s counsel to permit inspection, identi- 
fied them in the only manner possible, namely by subject mat- 
ter, since they related to the conduct of business affairs in 
Germany during the war on behalf of appellant von der Hey 
or his Dutch corporations.” 

Items 5 and 6 of Judge Tamm’s order called for the pro- 
duction of documents from the files of appellant von der 
Heydt himself relating to certain designated corporations or 
persons. When a description of these documents was sought 
in appellees’ interrogatories, appellants, at their own request, 
were permitted to describe them by the file folders in which 
they were contained (App. 371-373). Consequently, ap- 
pellees’ motion for production and the production order filed 
by Judge Tamm described the documents in the very same 
manner in which they were described by appellants (App. 
50-51, 121-122, 355-358). Since the corporations or persons 
‘so designated in these items of the order were those with which 
appellant von der Heydt had done business or had carried on 
banking transactions in issue in this action, or related to’ per- 
sons employed or retained by him in the conduct of business 
activities herein involved, the folders as described by appellants 
were obviously relevant. It ill behooves appellants to com- 
plain of the adequacy of a lesser description which they them- 
selves were permitted to supply upon the representation that 
2 more detailed description would be too burdensome. ) 


*In any event, virtually all of the documents desired from the Niederr- 
heinsche Bank were produced and this item of the order was therefore not 
one of the major items in controversy. With respect to this item, as well, 
appellants made no complaint in the Court below of the adequacy of the 
description of the papers requested and several were specifically described. 


i 
1 
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Items 7 and 8 of Judge Tamm’s order were concerned with 
documents in the possession of Fides Union Fiduciaire and the 
Union Bank of Switzerland. In his answers to appellees’ in- 
terrogatories, von der Heydt, at several points, referred ap- 
pellees to documents in the possession of Fides and the Union 
Bank of Switzerland (App. 357-358) without stating what 
these documents were or giving any description thereof. The 
documents in the possession of Fides, as referred to by von der 
Heydt in his answers to interrogatories, related to investments 
in designated enemy or enemy-occupied countries. The docu- 
ments in the possession of the Union Bank, as similarly re- 
ferred to by von der Heydt, related to accounts with that bank 
through which the monies received from the Thyssen Bank 
of Berlin, allegedly on behalf of the German Intelligence Serv- 
ice, had been deposited’ and disbursed. As to these items 
again, appellants made no objection to the request for docu- 
ments of Fides or the Union Bank upon the ground of inade- 
quacy of description and, indeed, they could not, for no de- 
scription had been supplied and the items were carefully lim- 
ited as to subject matter (App. 51-52).” 

Considering the wealth of material contained in the motion 
papers submitted to Judge Tamm showing abundant facts as 
to relevance, existence, possession, custody or control of the 
documents sought and good cause for the granting of the mo- 
tion, it becomes clear that Judge Tamm did exercise proper in- 
dependent judgment and that his order was in all respects 
correct. 


Ill. The orders of Judge Wilkin denying appellants’ motions 
for production and to compel answers were correct 


Appellants seek review on this appeal of the two orders of 
Judge Wilkin entered on August 18, 1955 (App. 47, 48) deny- 
ing their motions for production of statements of witnesses 
obtained by attorneys for the appellees, and denying their mo- 
tion to compel appellee Brownell to answer certain questions 


*=Nor could appellees obtain any description of the documents, through 
subpoena or otherwise, directly from Fides or the Union Bank. Under 
Swiss law, such information may not he given to a representative of a for- 
eign government without subjecting the informant to prosecution for eco- 
nomic espionage (App. 106-107). 





55 


on the taking of his deposition. It is, of course, quite clear 
that if this Court determines that the judgment of the dis- 
missal appealed from was proper, the propriety of Judge 
Wilkin’s orders becomes immaterial, since it can hardly be con- 
tended that his orders, even if incorrect, afforded any justifica- 
tion for appellants’ failure to comply with the production order 
entered by Judge Tamm. In the event, however, that this 
Court wishes to review the orders of Judge Wilkin, they are 
separately discussed in the succeeding paragraphs. 


A. The motion for production of statements of witnesses 


Appellants assert (Br. p. 45) that Judge Wilkin concluded 
that the statements of witnesses as to which production was 
sought were privileged from discovery. This is a plain misin- 
terpretation of Judge Wilkin’s order. A mere reading of it 
(App. 47-48) discloses that Judge Wilkin never referred to any 
privilege. He stated that the statements of witnesses requested 
by appellants to be produced were the work product of counsel 
and in this view he was supported by abundant judicial author- 
ity. This very question was directly presented in Hickman v. 
Taylor, 329 U..S. 495, wherein the Supreme Court stated at 
page 509: 


In our opinion, neither Rule 26 nor any other rule deal- 
ing with discovery contemplates production under'such 
circumstances. That is not because the subject matter 
is privileged or irrelevant, as those concepts are used in 
these rules. Here is simply an attempt, without pur- 
ported necessity or justification, to secure written state- 
ments, private memoranda and personal recollections 
prepared or formed by an adverse party’s counsel i in the 
course of his legal duties. As such, it falls outside the 
arena of discovery and contravenes the public policy 
underlying the orderly prosecution and defense of legal 
claims. Not even the most liberal of discovery theories 

can justify unwarranted inquiries into the files and the 
mental impressions of an attorney. | 

The Supreme Court in Hickman, of course, held that produe- 

tion of such statements could be compelled in certain circum- 

stances, such as in cases where the witnesses in question were 
| 
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unavailable to the adverse party or could not be reached with- 
out great difficulty. This Court and the District Court, after 
the decision in Hickman, have consistently followed the same 
view. Martin v. Capital Transit Co., 83 U.S. App. D. C. 239, 
170 F. 2d 811; Safeway Stores, Inc. v. Reynolds, 85 U.S. App. 
D. C. 194, 176 F. 2d 476; Societe Internationale, etc. v. Clark, 
9 F. R. D. 263 (D. C. D. C); Uebersee Finanz-Korporation v. 
Brownell (Civil Action 26453, March 31, 1955, Chief Judge 
Laws).** Seals v. Capital Transit Co., 1 F. R. D. 133 
(D. C.D. C.).* 

Appellants, without mentioning any of the foregoing au- 
thorities, rely on O’Neil v. United States, 79 F. Supp. 827 
(E. D. Pa.), reversed sub nom. Allimont v. United States, 
supra, and Newell v. Capital Transit Co., 11 F. R. S. 34.411, 
case 2 (D.C. D.C.). In the O’Neill case, which appellants re- 
fer to as having been reversed on other grounds, the District 
Court required production, through interrogatories, of state- 
ments of witnesses obtained by agents of the Federal Bureau of 
Investigation. The decision of the Court of Appeals, set forth 
in an extensive opinion, was that production of statements of 
witnesses could not be obtained by interrogatories under the 
Admiralty or Civil rules, but must be sought by a motion for 
production upon a showing of good cause. It also held that 
since the party seeking production had been furnished with the 
names and addresses of the witnesses in question and could 
thus interview them “it is quite possible that the libelants will 
be unable to show such special circumstances in this case as 
would justify the production of the statements in question” 


* This ruling is not reported, but may be found in the Joint Appendix in 
this Court, von Opel v. Brownell, No. 13265, April Term, 1956, pages 
696-697. 

“The rule has also been consistently followed in other circuits. Cleary 
Bros. v. Christie Scow Corp., 176 F. 24 370 (C. A. 2); Alltmont v. United 
States, 177 F. 2a 971 (C. A. 3); Hauger v. Chicago, Rock Island and 
Pacific Railroad Co., 216 F. 2d 301 (C. A. 7) ; Hoffman v. Chesapeake and 
0. Ry. Co. 7 F. R. D. 575 (N. D. Ohio) ; Helverson v. J. J. Newberry Co., 
16 F. R. D. 330 (W. D. Mo.) ; United States ex rel. Tennessee Valley Au- 
thority v. Bennett, 14 F. R. D. 166 (E. D. Tenn.): United States v. 
Shudert, 11 F. R. D. 528, 586 (S. D. N. Y.) ; Hudalia v. Chicago, M., 8. P. & 
P. R. Co. 10 F. BR. D. 363 (D. Minn.) ; Bieler v. Proctor Academy, 15 
F. R. D. 503 (D. N. H.). 
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(177 F. 2d 979).* Newell v. Capital Transit Co., supra, in- 
volved statements of witnesses obtained by claims adjusters of 
an insurance company before action, and hence did not involve 
any issue of work product at all. 
Appellants assert (Br. p. 45) that there was no dusegine that 
the statements in question were obtained by counsel in the 
litigation. Appellants, however, were not only furnished with 
the names and addresses of each of the witnesses involved, but 
with a description of each of the statements in question by date 
and by number of pages and with the name of the person who 
had obtained or prepared each statement (App. 33; see Baum 
deposition in Record). Each of these persons was an attorney 
in the Department of Justice. Appellants seem to suggest 
that statements of witnesses do not become part of the attor- 
neys’ work product unless they are prepared or obtained by one 
of the trial counsel in the action. Nothing in Hickman v. Tay- 
lor, supra, supports this view and such an attempted distinction 
was specifically rejected by the Court of Appeals in Alltmont v. 
United States, supra, wherein it was stated, at 177 F. 2d 976: 


Certainly no valid distinction can be based on the fact 
that in the one case trial counsel does all the work of 
preparation for trial, including the interviewing of wit- 
nesses, while in the other case he is assisted by others 
employed by him or by his client. Indeed to make such 
a distinction would discriminate in favor of the party 
whose lawyer himself does all the work of preparation 
for trial and against the one whose counsel delegates 
part of that task to others. In either situation, the ra- 
tionale of the opinion of the Supreme Court in the Hick- 
man case requires that the same showing of good cause 
for the production of such statements of witnesses should 
be made by the adverse party seeking copies of them. 
“The Court of Appeals also stated that the “District Court for the 
Eastern District of Pennsylvania stands almost alone in the constraction 
which it has placed upon these Rules” (177 F. 2d 974). 
*In fact, one of the statements sought was actually a memorandum of an 


interview with a witness prepared by one of the attorneys signing this brief 
who was also trial counsel below. 
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Appellants also assert (Br. p. 45) that some of the statements 
were obtained before the litigation was instituted. This was 
true with respect to only one of the nine statements sought by 
appellants (App. 35-36). This fact, however, is wholly im- 
material. The Supreme Court in Hickman v. Taylor, supra, 
included within the work product rule statements obtained not 
only during litigation, but also those obtained “with an eye 
toward litigation” (329 U. S. 511). Some of the statements 
involved in Hickman had in fact been obtained before the liti- 
gation was instituted. The same result was reached in Alltmont 
v. United States, supra, where some of the statements had been 
obtained by FBI agents before the action was actually com- 
menced. 

The facts presented to the District Court demonstrated that, 
as to this one statement, it was clearly obtained “with an eye 
to litigation.” At the time it was obtained, appellants’ prop- 
erty had been blocked under the provisions of Executive Order 
8389, as amended, and appellants had filed four separate appli- 
cations for licenses unblocking such property (App. 35). When 
informed of the Attorney General’s determination to vest the 
property one of appellants’ counsel requested and obtained a 
delay of vesting action in order to permit him to obtain addi- 
tional evidence and to go to Europe to interview witnesses, 
which he did (App. 33, 35-36). At that time counsel stated 
that vesting action would be a mistake and that he would easily 
prevail in court (App. 36). Such a statement is nothing less 
than a promise of future litigation. 

Since it is clear that the statements which appellants sought 
to have produced were part of the work product of attorneys 
for the appellees, the only remaining question is whether ap- 
pellants made any showing of good cause or exceptional cir- 
cumstances which would justify an order compelling the pro- 
duction of such work product. Not only was such a showing 
not made, but the facts presented to the District Court amply 
demonstrated that the witnesses in question were freely avail- 
able to appellants, and that most of them were in fact being 
made available by the action of the appellees. Appellees, two 
months before the motion, had noticed the depositions in Eu- 
rope of six of the witnesses whose statements were sought 
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(App. 33, 36-39). None of the witnesses were in any man-- 
ner under the control of appellees and, in fact, appellees were 
required to obtain their voluntary consent to testify before 
their depositions were noticed (App. 36-37). The taking of 
these depositions was postponed to a date subsequent to — 
Judge Wilkin’s order at appellant’s request (App. 33), in order 
that counsel could travel to Europe to attend; counsel thus 
had ample time in Europe to interview these witnesses be- 
fore the depositions were taken. Moreover, appellants, for 
purposes of this action, were also represented by Swiss counsel, 
Dr. Gutstein, who in fact had forwarded the case to American 
counsel (App. 389; Def. Ex. 9A, App. 854-855). Dr. Gut- 
stein was then in close communication with appellant von der 
Heydt concerning the progress of this case and specifically con- 
cerning discovery procedures (App. 4A, 5A, 7, 9A, 13A-15A, 
18A, App. 851, 852, 853, 854, 859-862, 867). Dr. Gutstein 
or appellant von der Heydt, a resident of Switzerland, could 
easily have travelled the short distance to Germany to inter- 
view the witnesses involved. Appellants can thus hardly 
claim that the witnesses were not available since counsel were 
in Europe with sufficient opportunity to interview them.” 

Two of the remaining items related to a witness named Gi- 
sevius and sought production of a statement from this witness 
and a memorandum of an interview with him prepared by an 
attorney for appellees. This witness resided in the United 
States and had been in telephone communication with attor- 
neys for appellants only a short time before the motion’ was 
heard (App. 34). He stated he was enroute to New York and 
would communicate with counsel upon arrival (App. 34).* 
This witness, like the others mentioned, was a private citizen 
and in no way subject to the control of appellees. | 


** Moreover, American counsel had been in Europe in 1951 to ane jeenid 
witnesses in this matter, and again in 1955 when he had sentarred with 
appellant von der Heydt (App. 33). 

*” While this witness apparently did not communicate with a er 
eounsel in New York later, as promised, the attorneys for appellants did 
interview him at length on at least two occasions in Washington and New 
York in November and December, 1956 after appellees had again furnished 
appellants with his then address. 
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The remaining statement sought was that of a witness who 
died during the pendency of this action, Lahousen. Appellee 
Brownell, in his supplemental answers to questions on deposi- 
tion, and prior to the filing of appellants’ motion for produc- 
tion, stated that Lahousen did not know appellant von der 
Heydt and had never had any contact with him (App. 37-38). 
In view of this information, his statement obviously no longer 
had any relevance to the issues in this action and therefore was 
not required to be produced. 

In addition to the foregoing, the last two items of appellants’ 
motion sought the production not of statements of witnesses, 
but of attorneys’ memoranda of interviews with such witnesses. 
As to such memoranda, it is highly doubtful that any good 
cause for production could have been shown. As the Supreme 
Court stated in Hickman v. Taylor, supra, at pp. 512, 513: 


But as to oral statements made by witnesses to Forten- 
baugh, whether presently in the form of his mental im- 
pressions or memoranda, we do not believe that any 
showing of necessity can be made under the circum- 
stances of this case so as to justify production. Under 
ordinary conditions, forcing an attorney to repeat or 
write out all that witnesses have told him and to deliver 
the account to his adversary gives rise to grave dangers 
of inaccuracy and untrustworthiness. No legitimate 
purpose is served by such production. The practice 
forces the attorney to testify as to what he remembers or 
what he saw fit to write down regarding witnesses’ re- 
marks. Such testimony could not qualify as evidence; 
and to use it for impeachment or corroborative purposes 
would make the attorney much less an officer of the 
court and much more an ordinary witness. The stand- 
ards of the profession would thereby suffer. 


Appellants complain (Br. p. 45) that Judge Wilkin denied 
production because the documents were “hearsay and inadmis- 
sible”. Examination of his order (App. 47-48) quickly dis- 
closes, however, that these terms were used by Judge Wilkin 
solely with reference to items 8 and 9, the memoranda herein- 
above mentioned. As to these memoranda, Judge Wilkin did 
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no more than follow the decision of the Supreme Court in H ick- 
man v. Taylor, supra, quoted above. 

Finally, appellants contend (Br. p. 49) that Judge Wilkin 
erroneously limited their right to production to documents 
which appellees intended to offer in evidence. Again, Judge 
Wilkin is being grossly misinterpreted. Appellants’ motion 
sought only the production of specified statements of witnesses 
or memoranda of interviews with witnesses and nothing more 
(App. 19-20). Judge Wilkin, in stating that appellants were 
entitled to the production of documents which appellees in- 
tended to offer in evidence (App. 48) actually went beyond the 
relief sought. It is novel indeed that appellants should com-. 
plain that Judge Wilkin granted them relief which they had 
not even requested.” Appellants are also in error in stating 
that Judge Wilkin limited production to documents which 
appellees intended to offer in evidence (Br. p. 49). Judge Wil- 
kin simply stated that appellants were entitled to such docu- 
ments, but he did not pass upon the propriety of requiring pro- 
duction of documents which were not even referred to in the 
papers before him. | 

Since appellants’ motion sought the production of state- 
ments of witnesses and memoranda of interviews of witnesses 
which constituted the work product of the attorneys, since the 
witnesses in question were freely available to appellants, and 
since no good cause or necessity for the production of such 
documents was shown, Judge Wilkin’s order denying produe- 
tion of those documents was clearly correct. By the same 
reasoning, Judge Tamm’s denial of appellants’ subsequent 
cross-motion for the same relief, whether premised upon a 
theory of the law of the case or upon the merits, was = 
clearly correct. ! 


™ Both before and after the argument of this motion, appellees voluntarily 
delivered to appellants all relevant documents obtained from Dutch and 
German government records or from private persons but not including state- 
ments of witnesses. Such production was made not because of any belief 
that Judge Wilkin was in error, but because appellants would have been 
entitled to these documents upon a proper motion for production. 
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The companion motion before Judge Wilkin, namely to com- 
pel appellee Brownell to answer certain questions upon his 
deposition, may be divided into two parts. The first relates 
to questions seeking to ascertain the nature and extent of the 
contacts which certain witnesses interviewed by appellees were 
said to have had with appellant von der Heydt.” The second 
relates to a question seeking an itemized inventory of ap- 
pellees’ files. 

The first group of questions clearly sought to ascertain the 
eontents of the statements which those persons had delivered 
to the attorneys for appellees. The position of appellees, 
upon the taking of the deposition, before Judge Wilkin and 
now, jis the same; appellants are not entitled to obtain by in- 
direction what they cannot obtain directly. If appellants are 
not entitled to the production of statements of witnesses them- 
selves, they are not entitled by interrogatories or by questions 
on deposition, to ascertain the complete contents of such state- 
ments. Hickman v. Taylor, p. 60, supra, Alltmont v. United 
States, supra. 

Appellants quote and italicize a statement from the Su- 
preme Court’s opinion in Hickman that full and honest an- 
swers to interrogatories would have included all pertinent 
information obtained by the attorney from his interviews (Br. 
p. 49). Appellants fail to note, however, that the Supreme 
Court, in the immediately succeeding paragraphs, refused to 
order the disclosure of facts obtained by the attorney through 
statements of witnesses, stating at 329 U.S. p. 509: 

In our opinion, neither Rule 26 nor any other Rule 
dealing with discovery contemplates production under 
such circumstances.™ 

The questions under scrutiny sought to obtain this and 
nothing more. Unlike a private litigant, neither appellee 


*An example of such questions is set forth on page 49 of appellants’ 
brief. ; 

“Other courts have similarly held that disclosure of the contents of 
such statements of witmesses cannot be compelled. Goldner v. Chicago ¢ 
N. W. Ry. System, 13 F. R. D. 326 (N. D. IL); Knead v. Pennsylvania R. 
Co., 12 F. R. D. 106 (W. D. Pa.) ; Creden v. Central R. R. Co., 1 F. R. D. 168 
(E. D.N. Y.). 
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Brownell nor his attorneys have personal knowledge of the 
facts surrounding the litigated issues. Their knowledge must 
be obtained from witnesses or from documents which they are 
able to secure. When, therefore, appellants ask, as they. did 
in numerous questions, the nature and extent of contacts 
which persons interviewed by appellees “are said to have had” 
with appellant von der Heydt, they are seeking to learn what 
the witnesses told attorneys for the appellees. This is merely 
an attempt to secure the contents of statements of witnesses 
by indirection which the Courts will not permit.” 

The second part of appellants’ motion was concerned with 
@ question requiring appellees to list “every record, memo- 
randum, letter, affidavit, document or other writing” contain- 
ing evidence or information relating to the employment of 
appellant von der Heydt by any agency of the German gov- 
ernment (App. 29). Such a question on its face sought to 
obtain virtually a complete inventory of every paper inj ap- 
pellees’ possession connected with this action. It would have 
required, for example, the listing of uncounted documents con- 
sisting largely of memoranda exchanged between attorneys 
for appellees in Washington and attorneys for appellees in 
Germany (App. 46). Such correspondence between counsel is 
not subject to discovery, nor are the comments exchanged by 
such counsel on the evidence obtained or to be obtained. 
Walling v. J. Friedman & Co., 4 F. R. D. 384 (S. D. N.Y.) 
(records of Department of Labor); Byers Theaters, Inc. v. 
Murphy, 1 F. R. D. 286 (W. D. Va.). As the Supreme Court 
stated in Hickman v. Taylor, supra, at pp. 510-511: | 


In performing his various duties, however, it is essen- 
tial that a lawyer work with a certain degree of privacy, 
free from unnecessary intrusion by opposing parties 
and their counsel. * * * This work is reflected! of 
course, in interviews, statements, memoranda, corre- 
spondence, briefs, mental impressions, personal beliefs, 


“The fourth question in appellants’ motion sought to ascertain what 
investigation appellees had made to verify statements by the witness 
Gisevius. The nature and scope of an investigation is not a proper sub- 
ject of discovery and need not be. disclosed. United States v. Lorain Jour- 
nal Co., 10 F. R. D. 487 (N. D. Ohio) ; Hercules Powder Co. v. — € 
Haus Co., 3 F. R. D. 328 (Del.): 
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and countless other tangible and intangible ways— 
aptly though roughly termed by the Circuit Court of 
Appeals in this case as the “work product of the law- 
yer.” Were such materials open to opposing counsel 
on mere demand, much of what is now put down would 
remain unwritten. An attorney’s thoughts, heretofore 
inviolate, would not be his own. 


The question under discussion sought not only the work 
product of the lawyer, but a description of files and documents 
containing his mental impressions. To compel appellees to 
list such documents and files would have been wholly futile 
and oppressive. The listing requested could serve no other 
purpose than as a basis for a subsequent request to produce, 
which would have had to be denied. Judge Wilkin was, there- 
fore, correct in stating that appellees had supplied such infor- 
mation as appellants were entitled to receive and in denying 
the motion to compel answers. 


CONCLUSION 


Appellants were required to produce documents and answer 
an interrogatory under a proper order of the District Court, and 
there is abundant evidence to support the findings of the Dis- 
trict Court that appellants failed to produce all documents cov- 
ered by such order, failed to explain satisfactorily why such 
documents were not produced, failed to furnish a sufficient 
answer to the interrogatory and demonstrated an unwillingness 
to comply with the Court’s order in good faith. The District 
Court was thus fully justified in exercising its discretion and 
directing a dismissal of appellants’ complaint. The judgment 
of the District Court should, therefore, be affirmed. 

Respectfully submitted. 

Dautas 8. TOWNSEND, 
Assistant Attorney General, 
GEorGE B. SEaRLs, 
Myron C. Baum, 
ALBION W. FENDERSON, 
Attorneys, 
Department of Justice, Washington 25, D.C., 
Attorneys for Appellees. 





APPENDIX | 


Trading with the Enemy Act, c. 106, 40 Stat. 411, as amended 
(50 U.S.C. App. 1-31): 


Sec. 2. The word “enemy,” as used herein, shall be 
deemed to mean, for the purposes of such trading and 
of this Act— 

(a) Any individual, partnership, or other body of shai 
viduals, of any nationality, resident within the territory 
(including that occupied by the military and naval 
forces) of any nation with which the United States is 
at war, or resident outside the United States and doing 
business within such territory, and any corporation in- 
corporated within such territory of any nation with 
which the United States is at war or incorporated within 
any country other than the United States and se 
business within such territory. 

(b) The government of any nation with hia the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or 
agency thereof. 

RvLeE 37 


| 
* x * ‘ * | 


(d) Failure of Party to Attend or Serve Answers-—If 
@ party or an officer or managing agent of a party wil- 
fully fails to appear before the officer who is to take his 
deposition, after being served with a proper notice, or 
fails to serve answers to interrogatories submitted under 
Rule 33, after proper service of such interrogatories, the 
court on motion and notice may strike out all or any 
part of any pleading of that party, or dismiss the action 
or proceeding or any part thereof, or enter a a 
by default against that party. 
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Appellees Have Not Met The Legal Issues Raised 
By The Order Of Dismissal. 


Appellees have failed to meet the basic legal issue > pre. 
sented on this appeal, namely: 


May the sanction of dismissal be imposed for failure 
to make full production under a general production 
order in the absence of an affirmative showing and 
findings that documents have not been produced 
which are in the possession, custody, or control of 
the charged party and are material to the case? 


This question, it is submitted must be answered in the 
negative. | 
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Appellees have made no claim that there was such an 
affirmative showing on the motion to dismiss. They do 
not dispute that the trial court had ruled that such a 
showing was unnecessary; that it was concerned neither 
with any question of the relevancy or materiality of miss- 
ing documents nor with the question of possession or 
control. 


Appellees not only admit in their brief that numerous 
documents were produced, but they repeatedly admit, in- 
deed stress, that the crux of the case is remittances by 
the appellant Heydt on the instructions of Thyssenbank. 


It is therefore highly significant that appellees con- 
cede sub silentio that they “have made no claim that they 
were unable to trace completely every remittance from 
the Thyssen Bank to Vonderheydt’s Bank from the be- 
ginning to the end.” (Appellants’ Brief, p. 41). As 
to the remittances effected through Heydt in Switzer- 
land, appellees also concede that they were furnished by 
appellants with copies (possibly the only existing copies) 
of the payment instructions issued by the Thyssen Bank.’ 


Likewise, they do not and indeed cannot deny that 
when Fides produced a Statement of Investments (Pl. 
Ex. 23, J.A. 841) this was accompanied by detailed bal- 
ance sheets listing with particularity all investments by 
the appellants in enemy territories. They thus obtained 
full information concerning appellants’ investments and 
their talk about “Declaration Fides” is a mere diversion. 


In short, appellees do not challenge the statement in 
appellants’ brief (p. 35) that the appellees have made 
no claim that the nonproduction of any missing documents 
had deprived them of any important information or 
had prejudiced them in their preparation for trial. 





1 Appellees state at page 49 of their brief that the Thyssen 
bank premises and records had been destroyed during the war. 
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Appellees’ argument thus reduces itself to the asser- 
tion that because the production order called for all, if 
anything less than all was produced, regardless of rel- 
evancy, materiality, possession and control, dismissal 
must follow. This we submit is not the law and no au- 
thorities are cited by appellees in support of this propo- 
sition. The contrary has been established by Chief Judge 
Laws in Societe Internationale etc. v. McGranery (D.C. 
D.C. 1953), 111 F. Supp. 435 and confirmed by this Court 
in Societe Internationale etc. v. Brownell, 96 US. App. 
D.C. 232, 225 F. 2d 532. | 


In Societe Internationale etc., supra, Chief Judge Laws, 
even though he had issued the production order in the 
first instance, expressly stated that he again had to! pass 
upon the question of possession, custody, or control of 
the missing documents and their nature and significance. 
This Court sustained his order of dismissal on the ‘basis 
of the evidence before Chief Judge Laws on the motion 


to dismiss and on the basis of his findings. 


Since Judge Laws, who issued the production order i in 
Soctete Internationale, nevertheless found it necessary to 
review and determine anew the questions of possession, 
control and materiality, how much more essential was it 
that the trial court here, who had not issued the order, 
should pass upon these questions. Especially is this true 
because in issuing the blanket production order, Judge 
Tamm did not pass upon the question of the existence 
or materiality of any specific document or the related 
question of possession or control of that document. The 
trial court accordingly was under a duty to determine 
whether any missing documents were in existence, | ‘were 
material and were in the possession, custody or control of 
the appellants. This the trial court failed to do.; The 
specificity and proof which was lacking in the blanket 
production order is still lacking here. The trial court 
did not apply the standards approved by this Court in 





4 


Societe Internationale etc., si The order of dis- 
missal must be reversed. 


IL. 


Errors In Appellees’ Counter Statement 


Appellees in their extensive Counter Statement of the 
Case have attempted to justify the dismissal as a sanc- 
tion to punish Heydt because of his alleged “pattern of 
conduct” and delay in responding to the production order. 
If this is the basis of the dismissal, the order is clearly 
erroneous as a matter of law. Duell v. Duell, 85 App. 
D.C. 78, 178 F. 2d 683. 


Even if “past misconduct” were material, appellees’ 
effort to blacken the appellant Heydt is not borne out 
by the record. 


Appellees make no mention of appellant’s age (74) and 
of his serious illness which affected his memory (J.A. 
208, 383, 421, 423, 563-4, 589). And they obscure the fact 
that the correspondence between Heydt and his tax ad- 
visor, Prof. Russel, relating to “showing something” to 
appellees’ investigator, Charig, took place long before 
the motion for production was made (J.A. 853). They 
neglect to advise this Court that in April or May, 1955, 
without consulting or informing appellants’ counsel, they 
had instructed Charig to go to Holland and examine the 





2The admission which appellees have made with respect to the 
records of the Union Bank of Switzerland illustrates the necessity 
of applying these standards and requiring the trial court to make 
findings on existence, materiality and possession, custody, or con- 
trol. In their motion papers and on the trial, appellees stressed, 
as a ground of dismissal, the alleged failure to produce the records 
of the Locarno Branch. In their brief (p. 48) they now admit 
that this item of the order (item 8) need not be considered as 
the bank has produced all documents allegedly in their possession. 
But the trial court may have based the order of dismissal on the 
absence of these very documents. 


~~ 
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books and records of Vonderheydt’s Bank N.V* Mr. 
Charig did go to Holland and correspondence thereafter 
was exchanged between Prof. Russel and Heydt as to 
the extent to which examination by Charig should be 
permitted. In August 1955, Charig was permitted to ex- 
amine a good part of the ‘books and records of ‘the de- 
funct bank (J.A. 629). He was also permitted to make 
photostats of whatever material he desired (J.A. 598). 
It was on November 23, 1955, months after Mr.: Charig 
had completed his investigation in Holland that the mo- 
tion was made (J.A. 49). 


Appellant Heydt would have been within his ite to 
refuse to show Mr. Charig anything at all in 1955 and 
to await a motion for production. Instead, examination 
of the books and records in Prof. Russel’s office was 
permitted. It indeed would be a unique rule which 
would create presumptions against a foreign litigant 
because he looks askance at an investigation in foreign 
countries by government investigators which is not au- 
thorized in the court proceedings and because his tax 
adviser and custodian of the records frankly discusses 
with him the extent to which he should permit books and 
records to be examined. The very production of the 
Russel-Heydt correspondence during this period, which 
could well have been contested on the ground of priv- 
ilege, speaks eloquently of the high character of the 
appellant and confirms his repeated statements that he 
had nothing to hide. 


Appellees quote out of context, and by the use of as- 
terisks, suggestions made by Prof. Russel to appellant 





8 At the hearing the following colloquy occurred (Rec. p. 106) : 
MR. MOSKOVITZ: The date, June 8, 1955, was [pte . 
any motion and it was an unsolicited visit of Mr. cia 8 
we are talking about. 
MR. BAUM: Correct 
MR. MOSKOVITZ: It came without any notification to 
counsel or anyone else. 
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Heydt concerning the possibilities of preventing the is- 
suance of a production order. They neglect to mention 
that Heydt had repeatedly stated that he had nothing 
to hide and that he would have to rely on the judgment 
of his American counsel (Pl. Ex. 2, J.A. 820). And they 
are unable to point to any letter which even indicates, 
let alone states, that there woula not be full compliance 
with any production order which might be issued. They 
also neglect to mention that the correspondence set aside 
by Prof. Russel before the motion for discovery was 
produced in compliance with the production order (J.A. 
602, 606). They highlight a statement by appellant Heydt 
that nothing in the Dutch files was “in the least danger- 
ous except those orders from Thyssenbank”, but they 
refrain from mentioning that all of these orders were 
thereafter produced (J.A. 223, 736, 738-9). 


Appellees claim incorrectly that appellant Heydt had 
stated in his answer to Interrogatory No. 23 and on the 
trial that records of the Dutch bank had been destroyed 


when the bank premises were blown up by the Germans. 
As authority for their claim, appellees cite App. 365 and 
App. 410 (Appellees’ Br. p. 10). A reading of these cita- 
tions, together with J.A. 412-13, will establish that the 
appellant was referring to some of his own personal 
records and not to the Bank records. 


As evidence that the records of the defunct bank were 
preserved complete and intact, appellees refer to letters 
written to Heydt by his deceased manager Huyer in 
1946 (sic) (Appellees’ Br. p. 10). The facts are that on 
January 6, 1944, Huyer wrote Heydt that only old cor- 
respondence was lost and that the books and records 
had been removed (Def. Ex. 2A, J.A. 849). Thereafter, 
on August 27, 1944, he informed Heydt that further re- 
movals had been made from Haarlem, Amsterdam and 
Zandvoort to Bussum or Hilversum (Def. Ex. 3A, J.A. 
850). Subsequently, the books and records were again 
moved—to his home in Zandvoort (Def. Ex. 55; J.A. 
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927). It is upon this nebulous record that appellees rest 
their assertion that all the books, records and correspond- 
ence of the defunct bank “were preserved throughout the 
war intact.” (Appellees’ Br., p. 10). | 


Appellees repeatedly state that it was conclusively es- 
tablished that the books, records and correspondence were 
intact in 1955 (Appellees” Br. pp. 31, 34, 45, 47). The 
facts, as disclosed by Charig’s report to his superiors 
(Def. Ex. 55, J.A. 927-932) are that Mr. Charig called 
upon Mrs. Huyer at her home in May, 1955. She told 
him that her husband had died suddenly in January, 1955, 
and that she knew very little about his affairs; that she 
knew nothing about the business of the bank; that the 
bank premises were destroyed in 1942; and that she 
did not know what books and records were available. 
The following day Mr. Charig returned for a conference 
with Mrs. Huyer and her 26-year old son. He was again 
told that they knew very little about the books and rec- 
ords. At Mr. Charig’s request, the son went into the 
office and after about twenty minutes returned and stated 
that he had found the books of account of the bank and 
also as far as he could determine all of the correspond- 
ence between his father and Heydt. It was on the basis 
of this twenty-minute examination by a young man who 
was not even thirteen years old when the bank was liqui- 
dated that appellees rest their claim that it was “con- 
clusively established” that the books, records and cor- 
respondence were complete and intact! | 


Appellees suggest that attempts were made after the 
issuance of the production order to conceal the Dutch 
records from Mr. Charig. But they fail to state that 
Mr. Charig on a visit with Prof. Russel to the Huyer 
home in April 1956 to look for missing records was not 
restricted in any way in his search of the office (J.A. 604, 
659-60, 730-1, 731). The blame for not finding the rec- 
ords which were located subsequently rests chiefly upon 
him. For he knew, from his visit in 1955, that some 
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records were kept in a built-in closet (J.A. 768-72, 774, 
781, 930, 932). He also knew that Prof. Russel had never 
before been in the office (J.A. 730, 751, 785). Yet he 
(Charig) did not even trouble to mention the closet dur- 
ing the search, much less to look into it (J.A. 695, 775, 
790, 796). 


Appellees deal at length with the Huyer-Heydt cor- 
respondence. In a footnote to their brief (p. 19, fn. 9) 
they assert that they had taken into consideration coun- 
terparts found in Switzerland. But they do not chal- 
lenge the statements in appellants’ brief (pp. 16, 20) that 
counterparts of substantially all of the numbered letters 
missing in Holland were produced in Switzerland and 
vice versa. 


Finally appellees attempt to belittle the Swiss investi- 
gation and refer to documents “allegedly taken from him” 
by the Swiss authorities (Appellees Br. p. 13). Their 
brief is replete with “if documents were taken” or “if 
any.” But they do not deny that this investigation was 
instigated by the American authorities, and in their own 
words, that the judgment of acquittal “specifically refers 
to the fact that the Swiss Police had searched for and 
confiscated documents of Mr. Von der Heydt” (See Ap- 
pellants’ Br. p. 19). Nor do they mention that the Swiss 
authorities officially certified that the “files that have 
been confiscated by the Federal Police during the investi- 
gation made by said Police must be considered as con- 
fiscated for good.” (J.A. 887-8). 


It is a stubborn fact that the Swiss authorities years 
before this action was instituted did seize and confiscate 
many of Heydt’s papers. Manifestly appellant Heydt is 
unable to specify with particularity what papers were 
seized. To require him to do so, as appellees seek un- 
der their interpretation of Interrogatory No. 23, is to 
ask for the impossible. 
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CONCLUSION 


The other points made in appellees’ brief have, in the 
view of appellants, been adequately covered in the: main 
brief and no reply is needed. Under appellees’ exposi- 
tion of the limited nature of discovery against the Cus- 
todian, a litigant would indeed be placed under a most 
difficult burden. The Custodian can summarily seize his 
property on the claim of enemy taint, putting the burden 
on the owner to prove lack of taint. Proving a nega- 
tive is difficult in itself. The Custodian proposes that 
further obstacles should be placed in the path of the 
litigant by preventing him from ascertaining before trial 
what are the facts upon which the Custodian bases his 
claim of enemy taint and what are the documents in the 
possession of the Custodian which are relevant to this 
question. The adoption of the theory argued by the 
Custodian would frustrate the principles underlying the 
rules of discovery. It would indeed make pore a 
one-way street. 


The order of dismissal should be reversed. In addi- 
tion, appellant’s motion for discovery should be granted. 


Respectfully submitted, 


IsaporE G. ALEK ! 
1026 Woodward Building 
Washington 5, D.C. | 
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| 
Invine Mosxovitz 
115 Broadway 
New York 6, New York 


Of Counsel: 
GravBarp & Mosxkovrrz 
115 Broadway 
New York 6, New York 





